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SECURITY AND CONSTITUTIONAL RIGHTS 


THURSDAY, JULY 2, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON CONSTITUTIONAL Ricuts 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:30 a.m., in room 2228, 
New Senate Office Building, Senator Thomas C. Hennings, Jr., 

presiding. 

Present : Senators Hennings, Johnston, and Hruska. 

Also present : Charles H. Slayman, Jr., chief counsel. 

Senator Hennings. The committee will please come to order. I 
must apologize. It was necessary for me to go to the floor of the 
Senate early this morning. I might also say in advance to Senator 
Hruska, who has been good enough to come here this morning in spite 
of the fact that the Senate is in session, that I have an appointment 
with the Attorney General on some very important matters relating to 
constitutional rights. Attorney General Rogers will be in my office at 
ll o'clock this morning. 

Senator Hruska has said he will conduct. the hearings until such 
time as I can get away and return from the study of certain other mat- 
ters relating to this subeommittee’s work. 

With your indulgence, then, and without further delay, I will under- 
take now to make a very brief opening statement. Three days ago, 
the Supreme Court of the United St: ites, in its decision in Greene v. 
McElroy—a case arising under the industrial personnel security pro- 
gram—stated : 

Certain principles have remained relatively immutable in our jurisprudence. 
One of these is that where governmental action seriously injures an individual, 
and the reasonableness of the action depends on factfindings, the evidence used 
to prove the Government’s case must be disclosed to the individual so that he has 
an opportunity to show that is is untrue. While this is important in the case of 
documentary evidence, it is even more important where the evidence consists of 
the testimony of individuals whose memory might be faulty or who, in fact, 
might be perjurers or persons motivated by malice, vindictiveness, intolerance, 
prejudice, or jealousy. We have formalized these protections in the require- 
ments of confrontation and cross-examination. ‘They have ancient roots. They 
find expression in the sixth amendment which provides that in all criminal cases 


the accused shall enjoy the right “to be confronted with the witnesses against 
him.” This Court has been zealous to protect those rights from erosion. 


The Court concluded : 


We decided * * * that in the absence of explicit authorization from either the 
President or Congress the respondents were not empowered to deprive petitioner 


of his job in a proceeding in which he was not afforded the safeguards of con- 
frontation and cross-examination. 


In 1955, as many may remember, this subcommittee examined into 
practices in the loyalty-security programs which conflicted with a citi- 
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zen’s rights under the first amendment—his rights of free speech and ded 
press and assembly and association. scent “a 
I think it goes without saying that our interest in these rights cop. ee 
tinues. However, in our present hearings we will be concerned prip, t] 
cipally with the matter of fair hearing procedures—the right of “dy Thus, 
process of law” and the right, so secently emphasized by the Supren y at 
Court, to be confronted with adverse witnesses. aa . 
The case of Greene v. McElroy was one of the last cases decided by to wf 
the Supreme Court before it recessed earlier this week for the summe po it 
months. The term of court just completed has seen a number of a 
difficult and highly controversial cases decided, not the least of whic ” 
was the Greene case, itself, and I would like to take this occasion jy prog ‘ 
express my personal commendation to the members of the Court for eit veh 
the oustanding job they have done in the past term. Despite the fag | aoe 
that many of the cases passed upon by the Court were so difficult and h Sul 
controversial in nature, all of the Justices, in my opinion, displayed She ‘i 
not only learning and wisdom, but some measure of courage in de | a c 
ciding each case as they saw it despite the criticism, abuse and eyey | ‘hould 
vilification they must have vealionl would arise from some quarters, to 
While this is no more than members of the Court should do, still it y 


: is 
does take considerable courage and I think the Court deserves the | er b’ 
highest praise. 


; hi , Johnst 
Today we have as witnesses two distinguished attorneys, ar 
Ralph S. Brown, Jr., is a member of the faculty at the Yale Lay bearit 


School. He has given intense study to the loyalty-security programs | mittee 
and their effect on our Government and society. Pursuant to this | sesolv 
study he has published articles in a number of law reviews and has} | hi 
also published a book entitled, “Loyalty and Security.” 


; ; ; until 

He appears here today in a dual capacity. He will speak as a repre. least J 
sentative of the American Civil Liberties Union. He will also expres | — Sen 
some opinions which are his own. Sen 


Our second witness is Mr. Joseph L. Rauh, Jr., who is well known tif 
to all members of this committee and to the public generally, who co 
began his legal career as law secretary to Justice Cardozo, one of our | diyid 
greatest Justices, and then to Justice Frankfurter. He will appear | that: 
before us today as a practicing attorney who has handled a great | eats 
number of loyalty-security cases including many arising under the Th 
industrial personnel security program, among which was Taylor. of us 
McElroy, on which the Supreme Court ruled last Monday. terna 

And I would like to say parenthetically here, that Mr. Rauh has __ pitte 
devoted much of his time and his considerable talent and ability to and. 
protecting the rights of individuals, without compensation, asa citizen | theit 
and as an exemplification of what some of us who are lawyers like W 
to think represents the best motivations and obligations of a member field 
of the bar. and 

Not so long ago, unhappily, more rarely now, lawyers were known | wa 
to take many, many cases, criminal and civil, in order to protect the | tion: 
rights of individuals, some of whom were charged with heinous of- A 
fenses and crimes. Now, they are taking them without compensation Mon 
simply as a duty, a legal duty, a duty which is not forced upon them | refe 
but a duty they have willingly and gladly accepted, and I want at this we! 
time to commend Mr. Rauh again, especially for his great interest | ance 
and dedication to these things which some of us think are not tran- | the 
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ended in importance in our society by anything else, the rights of 
individuals in the United States. con We - 

Both of our witnesses today also appeared in our hearings in 1955. 
Thus, they can assist us In an appraisal of the security programs with 

rspective of several years. hei 

In addition, their testimony should make a valuable contribution 
io the record for use by the Congress in determining whether legisla- 
tion of any sort is necessary in connection with the Federal loyalty- 

ity programs. 
tig Greene case, in holding that the industrial personnel security 
ram has not been authorized either by the President or the Con- 
; rT the question whether congressional action is necessary or 
e. 
Stakink it is an opinion of a substantial number of the members of 
the Subcommittee on Constitutional Rights, and our able counsel, Mr. 
Slayman, and other members of the staff, that any such action should 
come only after careful and deliberate consideration. In no event 
should we rush pellmell into passage of legislation without a careful 
study of the grave constitutional questions and issues involved. 

It is my hope and I am sure it is the hope shared by Senator Hruska 
and by Senator Olin Johnston—I didn’t see you come in, Senator 
Johnston. We are very glad to have you here this morning and ap- 

reciate your attention. I think we may hope and expect that today’s 
hearing, together with those of the subcommittee which the subcom- 
mittee expects to conduct in the future, will illuminate and help to 
resolve some of these questions and issues. 

I have a message that the Attorney General will not be at my office 
until 11:15, so I shall have the privilege and pleasure of hearing at 
least part of the testimony of the witnesses. 

Senator Hruska, have you any statement to make ? 

Senator Hruska. Yes. Mr. Chairman, I want to say I am highly 
gratified by your continued persistence in following this subject. I 
know that through the years you have followed it not only as an in- 
dividual, but as chairman of this subcommittee. It is very timely 
that we should meet on this subject now, for the reasons which you 
pointed out so well in your opening statement. 

The problem of security and national defense has impressed many 
of us who have been sitting on this committee and especially the In- 
ternal Security Subcommittee and this Constitutional Rights Com- 
mittee. We heard evidence on wiretapping, Communist infiltration 
and espionage, and the potentialities of all of those activities within 
the industrial and business structure of the Nation. 

We know that one of our greatest weaknesses might lie in that very 
field during times of peace, when we are preparing for war, as it were, 
and conducting a sort of cold war. So steps must be taken in some 
way to safeguard our national defense, our national strength, our na- 
tional well-being. 

As against that, of course, as the Supreme Court has pointed out on 
Monday, we have the necessity also to abide by our Constitution with 
reference to individual rights guaranteed by the Constitution. So 
we find ourselves confronted by the problem of finding the right bal- 
ance between the individual rights guaranteed by the Constitution on 
the one hand, and the national security protected from internal sub- 
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version on the other hand. I am looking forward very much to thy | 
testimony this morning, as well as in other sessions, to give us light jy 

that direction so that we may proceed intelligently and for the greats 

good of the future years. 

Senator Henninos. Thank you very much, Senator Hruska, fp 
your very perceptive statement. You, too, along with Senator Johp. 
ston and others on this committee, have been most zealous in protect. 
ing the constitutional rights of individuals laid down by the Found. 
ing Fathers, for which some of us think we have fought several war 

Senator Johnston, do you want to give us your comment at this time 
please ? 

Senator Jounston. Mr. Chairman, I would like to say that I tog 
am gratified at this time to know that you are going into this mattg, | 
in regard to loyalty and security programs. You will remember that | 
my Committee on Post Office and Civil Service had an extended hear. 
ing on that subject some years ago. I believe at that time we did do 
a great deal of good toward getting the different. departments of oy 


Government to coordinate their programs. We had all kinds of oy. | 


| 


alty and security programs set up in the various different depart. 
ments; they were giving a great deal of trouble at that time, and they 
were going to extremes. 

When we finished the hearings, we drafted legislation which I think 
helped a great deal in this field. I will say that you cannot always 
put on the statute books the law and cover the whole situation. This 


is because the administration of any law is just about as much as the | 


law that you have on the statute books. 

So we will have to watch the situation continuously in order to keep 
from taking away the rights of the people guaranteed to them under 
the Constitution. I am glad to know that you are going into this 
matter at this time, and I believe much good can result from it. 

Senator Hennineos. Senator Johnston, we thank you very much for 
your statement and I would like to say, too, that it is well known b 
those who give attention to such matters, that you, yourself, have been 
exceedingly aware of this problem as the Chairman of the Committee 
on Post. Office and Civil Service, on which I had the pleasure of sery- 
ing for a period of time. We are especially glad to have you here 
this morning because of your great experience in this field over a 
number of years. 

So without taking further time, and bearing in mind that a very 
important critical vote on the floor of the Senate sometime around the 
noon hour is contemplated, it gives me great pleasure now to welcome 
here this morning a man who has as much right as any, and because 
of his specialty and attention in this matter, a higher standing than 
most, to discuss the subject which we are now entering upon for the 
benefit of this committee and for the general public. 

Prof. Ralph S. Brown, Jr., is, as I have said, professor of law at 


Yale University Law School. Professor Brown was commander ofa | 


PC boat in the U.S. Navy during World War II. He is the author 
of numerous articles on various aspects of loyalty-security pr 
Professor Brown is the author of the recently published book, “Loyalty 
and Security,” which some of us have had the pleasure of reading. 

He gave extensive testimony on the Attorney General’s list of pro- 
scribed organizations in 1955 before the Senate Constitutional Rights 
Subcommittee. 
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It now gives me great pleasure to welcome you, Professor Brown. 
You may proceed before this committee in any manner that pleases 
you, sir, reading from a prepared statement if you desire, or testifying 
from a prepared statement and interspersing, or proceeding extempo- 
raneously. . 

Mr. Brown. Thank you, Mr. Chairman. 


STATEMENT OF RALPH S. BROWN, JR., PROFESSOR OF LAW, YALE 
UNIVERSITY LAW SCHOOL 


Mr. Brown. I have here one statement, which is before the com- 
mittee, on behalf of the American Civil Liberties Union and also an 
outline of a statement that I would like to make on my own behalf; 
since the pressure of time I realize is great, I will only read passages 
from the one statement and then try to develop somewhat the outline 
that I have prepared. 

Senator Meshes: May I interrupt you, sir? I am very sorry. 
The Attorney General is coming in to talk to me about some of these 
same matters. He called and made the appointment, since he has been 
out of the city, this was the only day and, unhappily, the only time, 
upon which we could reasonably agree to meet. 1 am asking you your 
indulgence and understanding of my having to leave, and corre- 
spondingly, I will ask Senator Olin Johnson, the distinguished Senator 
from South Carolina, if he will, to act as chairman of these hearings 
in my place, and I shall return depending upon how many matters 
the Attorney General and I can agree upon quickly. 

Mr. Brown. I would like to say one thing before you leave, Sena- 
tor Hennings. I would like to associate myself if I may with your fine 
remarks in your opening statement with respect to the Supreme Court 
in the last term and also your remarks about the public service of law- 
yers like Joe Rauh. We have too few of them and it is very good to 
see their contributions occasionally recognized in a public way. 

Senator Henninos. Thank you very much, Professor Brown. 

Senator Jounston. You may proceed, Professor Brown. 

Mr. Brown. The American Civil Liberties Union, on whose behalf 
Iam appearing today, in addition to appearing at the invitation of the 
subeommittee’s staff, an invitation which I found very welcome be- 
cause I had the great pleasure of testifying before this same subcom- 
mittee 4 years ago, asked me to make a statement. I have prepared one 
on behalf of that organization which is before you and since, as I said, 
time is short, I will not read that entire statement. 

I will simply point out, paraphrasing that statement in some re- 
spects, that the American Civil Liberties Union has been very much 
concerned with all of the problems with which the subcommittee is 
now concerned over a number of years and has participated, either 
as amicus curiae or directly, in a number of the most important cases 
that have come before the courts under these programs. 

We have been especially concerned, as the members of the subcom- 
mittee have been, with the possible outcome of the Greene and Taylor 
cases just decided this past Monday by the Supreme Court. Now 
that we have the decision of the Court in those cases, they give us 
considerable light on what the path of due process should be in pro- 
ceedings of this sort. 
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The chairman has already read in his fine opening statement Some 
of the key passages from the opinion of the Court in the Greene cay 
in which the Court emphasized the immutable character, in oy 
jurisprudence, of the rights of confrontation and cross-examination, 
That opinion was one in which five Justices joined. Three othe 
Justices concurred in the judgment but wished not to express 
intimate any opinion at this time on the necessity of confrontation 
or cross-examination in cases of this sort. And, of course, the opin. 
ion of the Court, in holding back from the ultimate decision on this 
question, recognized its extreme delicacy, that here you have not ap 
everyday kind of proceeding in which it is perfectly clear that qjj 
of the traditional rights of due process must apply, but you haye q 
proceeding which is characterized on the one hand by elements of 
concern for national security, such as Senator Hruska has pointed 


out, and, on the other hand, a proceeding which does inflict: sever | 


injury on a person who is denied clearance and which, therefore 
seems to make appropriate the preservation and the protection of 
these rights. 

So the Court, by a very prudent technique refrained from reach. 
ing the ultimate issues and held only that, in the absence of explicit 
authorization from either the President or Congress, the respondents 
were not empowered to deprive petitioner of his job in a proceedin 
in which he was not afforded the safeguards of confrontation and 
cross-examination, leaving open to some extent, the question of 
whether or not the President or the Congress wished to, or have 
the power to directly authorize a program which does withhold 
these rights. 

Senator Hruska. Mr, Brown, at that point, would you mind being 
interrupted ? 

Mr. Brown. Not in the least. 

Senator Hruska. It might make for a little better understanding 
and perhaps a little better record. 

In each case we always wonder what is the decision and what is 
dictum. Just where would you place the line with reference to dictum 
in the Greene case; would it be all that matter after the Court has 
decided that there is no sufficient clear authority from either the 
President or the Congress ? 

Mr. Brown. Yes, Senator, I would agree that the narrow holding 
of the case is, as I said, or rather, as the Court said, that in the ab- 
sence of explicit authorization from the President or the Congress, 
then a program which denies confrontation is invalid. But all the 
language of the Court, language which I heartily agree with and 
which, on behalf of the American Civil Liberties Union, I want to 
commend, all of that language of the Court which Senator Hen- 
nings read, is what we technically call dictum. 

That is, it is an expression of an opinion by the members of the 
Court who join in that particular opinion, but it is not part of the 
actual holding of the case. 

Senator Hruska. Of course, we sometimes get into trouble by ac- 
cepting too much of the dictum as the ruling. For example, in the 
Mallory case some understood that there could be no time lapse, We 
find now that that is not exactly right. Therefore we ought to pro 
ceed a little cautiously and allow a little time for seasoning. 
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Mr. Brown. There is, sir, but sometimes dicta, this language not 
gsential to the holding, can be prophetic, as Justice Clark in his dis- 
gnt said he thought this was; and sometimes when the Court has had 
before it for a number of years the questions which raise this issue, but 
have always withheld actual decision on it, certain members of the 
Court have felt the time has come to express themselves before the 
issues were unavoidably before them. 

Senator Hruska. At this time it might be proper to say it is praise- 
worthy that the Supreme Court did not at this time go into the ques- 
tion of constitutionality. Some feel there should be a greater effort on 
the part of the Congress or the President to legislate, or by Executive 
order to formulate some specific plan and then test its constitution- 
ality. ; 

Mr. Brown. I agree that is an appropriate approach for the Court 
tomake to a decision in this case. One of the elements in this class of 
case is refining the judgments that have to be made about what the 
national security requires. Now what the national security requires 
isnot absolutely decisive. It has to be balanced against the constitu- 
tional rights of individuals, but the Court is not in a very good posi- 
tin to make the initial determination of the needs of national 
security. 

Fither the Congress or the Executive in their respective spheres, 
have the facts available to them to make a reasoned legislative or execu- 
tive decision, as the case may be, of what either body thinks is required 
from the standpoint of national security. 

To such findings by the Executive or the Legislature, the Court will 
certainly give great weight. When you come to the ultimate con- 
situtional showdown, those findings are not conclusive but they are 
things that the Court needs to be informed on. It needs to have some 
record from the Executive or the Congress that we have considered 
these problems, we have decided that this is the way it ought to be 
done. 

It found in this case that such consideration on the part of the 
President or the Congress was lacking. This was simply an internal 
regulation of the Department of Defense, which had established and 
carried out this program. 

Senator Hruska. Thank you, sir. 

Mr. Brown. Now to proceed with what may technically be dicta, 
but I would say are probably prophetic dicta about the views of the 
majority of the Court on the question of the necessity of confrontation 
and cross-examination to provide a fair hearing in this case, the 
American Civil Liberties Union is in full accord with these sentiments. 
Its own extensive participation in loyalty and security cases and its 
study of other investigations of the program have led it to hold the 
position that. only full confrontation can avoid grave injustice. 

This position has been reached with full awareness of the counter- 
arguments advanced for protecting sources of information. Indeed, 
at one stage of our consideration in the American Civil Liberties 
Union of this dilemma, the dilemma of security versus confronta- 
tion, we thought that it might be permissible constitutionally to pro- 
tect truly secret, undercover informants, and the American Civil Lib- 
erties’ brief amicus in the Greene case, the very case we are now dis- 
cussing, suggested that, for the purpose of reaching a decision in that 
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case, it might be sufficient to decide that casual informants must 
brought forward without reaching the status of undercover inform, 
ants. 

This was based on our reading of the record in the case, from 
which it could be inferred that none of the sources of informatio, 
used against Greene needed concealment for any valid security 
reasons. 

But in a footnote to that brief we said, and I am quoting now from 
the amicus brief in the Greene case. “It is the union’s position that 
petitioner was entitled to confront and cross-examine all witnegge 
who supplied the adverse information upon which the Defense Dp. 
partment’s Industrial Personnel Security Boards rely. ‘Even a pro. 
fessional or undercover agent’s testimony might be caused by a psy. 
chiatric condition’ ”; that last phrase is a quotation from the opinion 
of the Supreme Court in the case of Mesarosh against United States, 
352 U.S., page 1. 

Mr. Starman. This is Steve Nelson under another name? 

Mr. Brown. Yes, Steve Nelson under another name. 

Senator Jounsron. I just have notice that I must go over to the 
Senate now. I regret that I must leave; something happened over 
there that we weren’t anticipating. We weren’t anticipating a vote 
on this point of order for the next 2 hours. 

Senator Hruska will now preside. 

Senator Hruska. The third team will now take charge and until 
the first team comes back, I will be happy to stay. 

Mr. Brown. I won’t join your concession about the third team, 
Senator, but I hope you will be able to stay with us a few minutes, 
I am sorry you have to go, Senator Johnston. Your work in the 
Post Office and Civil Service Committee has been most valuable to 
students of the subject. 

Senator Jounston. If we had not conducted that investigation, 
I feel that we would be in a far worse fix than we are in at the present 
time. 

Mr. Brown. I heartily agree. It is an illustration of what the 
Congress can do to elicit information that needs to be brought out. 

Now, on this point of the undercover agents, this is the real difficult 
sticking point in these cases. For example, the bill introduced by 
Senator Thurmond just yesterday or the day before, as I understand 
it, makes a distinction between casual informants whose testimony 
may be required in these proceedings and, I think the phrase is, I 
do not have the bill before me, “regularly established confidential 
agents.” 

As to such persons, that bill provides that they do not have to be 
brought forward in an industrial security proceeding, but that the 
witness must be given as full a summary as is possible of the deroga- 
tory information supplied by them. 

Senator Hruska. Now, Mr. Brown, isn’t the basis of the provision 
in Senator Thurmond’s bill one of the conclusions brought out in the 
report of the Commission on Government Security in 1957 ? 

Mr. Brown. Yes, sir, it is. 

Senator Hruska. And the bill of Senator Cotton of New Hamp- 
shire which was introduced in May of this year, has a similar pro- 
vision based on that same source. That is, it is based upon those 
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conclusions in the report of that Commission. Is that your under- 
_ That is my understanding, Senator. I have only been 
able to look at Senator Thurmond’s bill very briefly after my arrival 
this morning but I think it is correct. to say it is based on the bill in- 
troduced by Senator Cotton which, in turn, is based on the recom- 
mendations of the Commission on (¢ rovernment Security, generally 
known as the Wright Commission. That Commission, after a very 

ainstaking investigation, came forward with this distinction between 
the regularly established confidential agent and all others; there is a 

eal of sentiment for that distinction. 

The difficulty comes that, when you are relying on the reports of 
such persons, it is understandable that the intelligence agencies do 
not want to disclose their identity prematurely. Yet those persons, 
we know now from bitter experience, may be just as unreliable as any 
other witness that is being used in the proceedings. The Mesarosh 
ease—Mesarosh, as Mr. Slayman points out, being one of the other 
names of Steve Nelson, the well-known figure in the famous Nelson 
case involving preemption in this field—that case brought up the testi- 
mony of a witness which had been used against him, a witness who 
had also been used in a variety of proceedings in this whole loyalty- 
geurity field—rather an informant, sometimes his information was 
used without identifying him. He was sometimes brought up to the 
surface, so to speak, in some proceedings. It turned out he was de- 
mented; the man was not sane, and yet investigative agencies had 
heen relying on his testimony. 

We had similarly the case of the famous Harvey Matusow who was 
first on one side and then on the other. Few people who have studied 
the matter have even been able to decide where he went in and where 
he came out. 

Senator Hruska. He is inside now. 

Mr. Brown. Yes; inside Lewisburg. One thing was clear, he 
wasn’t reliable on anything. 

Mr. StayMan. In the Mesarosh case, the informant you were talk- 
ing about would have fit the classification of “the regularly employed 
undercover agent,” would he not ? 

Mr. Brown. Would or would not ? 

Mr. StayMan. Would have? 

Mr. Brown. I think he would have. <A very curious thing about 
the Wright report 

Mr. SrayMAn. Senator Hruska has pointed out the phrase now be- 
ing used, “regularly established confidential informants.” 

Mr. Brown. Yes; thank you, sir. 

Mr. Stayman. You believe he would have fit that category ? 

Mr. Brown. I think so. This, of course, would be new statutory 
language and it is hard to know who would fit in that category. The 
Wright Commission report made what to me was a remarkable state- 
ment that the unreliability of no regularly established confidential 
informant had yet been exposed. 

Now, you must be making a very narrow definition of regularly 
established confidential agent if you exclude Matusow from that cate- 
gory, if you exclude—I have forgotten the name of the informant in- 
volved in the J/esarosh case whoever he was. I don’t want to risk 
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defaming anybody. If you take Paul Crouch—some of these chang. 
ters who have been in and out of these cases for a number of years why 
have been established to be thoroughly unreliable, if they were} 
within the terms of this bill, I don’t know who is. 

Mr. StayMan. Do you consider Harvey Matusow at the time of tly 
Clinton Jencks case to have been in this category of a regularly estab. 
lished confidential informant ? 

Mr. Brown. Well, of course, by the time of the Jencks case, he ign 


confident 
speak. 


ial any more. He has been surfaced by that time, go ty 


Mr. Starman. Well, he was certainly not a “casual” informant, 

Mr. Brown. No; that is right. Now, Senator Thurmond’ }jll 
and its predecessors, as I understand it, do not attempt to make two 
definitions. ‘They simply have this one term, the regularly established 


confident 
be called. 


ial informant, and then everybody else; everybody else cay 


Mr. Stayman. Everybody else under that classification would be, 
casual informant? 

Mr. Brown. If you want to call them that, but I would prefer to 
leave it on the ground that the bill does. If that bill passed, any. 
body could be required to testify in such a proceeding or else his infor. 
mation would not be admissible or usable—except this one category of 
regularly established confidential informants. 

You see, you can have — who are not casual, who are giving 


information all the time 


mut, nevertheless, would not be considered 


regularly established confidential. I don’t think it is necessary to 


work out 
cerned. 


both sides of the definition insofar as that definition is con- 
But to come back to my main point, though it is quite under. 


standable, the reluctance of the ‘intelligence agencies to have to bring 
one of these people to the surface and expose him to cross-examination, 
we now know from bitter experience that they are just as unreliable, 
if not more unreliable than the everyday person who is giving infor- 
mation in this kind of proceeding. 


So we 
a proceet 


do have a very serious problem here. If you are to have 
ling that purports to give due process, it is the view of the 


American Civil Liberties Union, in which I join, that there isn’t any 


halfway 


step toward confrontation. If the agency is going to rely 


on the information, they must allow the employee or the person 
charged an opportunity to confront him. 

Let me say right away that does not mean in every security case the 
FBI has to bring in all of its confidential informants as some people 
have occasionally charged, and as Justice Clark, who I suppose from 
his background in the Department of Justice gets a little overheated 
in these cases, alleges in the Jencks case would have to be done, that 
this _— the doors to everything. 


It ¢ 


oesn’t open the doors to everything. It just means that if the 


intelligence agencies don’t want to have a partciular informant ex- 
posed, they simply cannot use in the particular proceeding informa- 
tion derived solely from that informant. They can do as police and 
intelligence agencies have always done, they can use the leads given 


them by 
use that 
forward 


the truly confidential informant to get other material and 
as police always do, use the material which can be brought 
and made a part of the record, still protecting the identity 
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of the person they have got deeply buried in a Communist cell some- 
ii if ultimately you reach the point where only the testimony of 
that person can be used, then you reach the point where, if we are 
going to have full due process in these proceedings, the Government 
agencies have to make a choice, just as they made a choice in the 
Dennis case when it was finally decided to prosecute criminally the 
leaders of the Communist Party, some number like 25 or 30 previously 
undisclosed confidential informants were brought forward in that 
case, a Whole show of them. 

It wouldn’t ordinarily be necessary, I suppose, to make such a 
wholesale disclosure, but if you had a critical case where you de- 

nded on the critical testimony of an undercover person, at some 

int these persons come to the surface anyhow. I take it it is psy- 
chologically almost impossible for a person to remain a secret agent 
all his life, though some people may do so. 

At some point you may simply have to make a choice, but the 
choice, if you are going to have full due process, must at some point 
be reached. 

Now, we go on to point out in this statement here that 

Senator Hruska. Professor Brown, before you leave that point, 
again, this involves the problem of balancing we spoke of, doesn’t it? 

Mr. Brown. Yes. 

Senator Hruska. On the score of an undercover agent being in the 
category 

Mr. Brown. That his testimony might have been caused by a 
psychiatric condition. 

Senator Hruska. There are possibilities in that direction. How- 
ever, knowing what we do about our law enforcement agencies, the 
FBI and so on, it is reasonable also to suppose that. those possibilities 
are held toa minimum. These agencies are staffed by men who have 
some skill in judging the reliability of their confidential informants. 

If we are going to deal with this problem on the basis of possibil- 
ities, isn’t there the danger balance and sacrificing the rights of the 
majority and the Nation that need protection? Don’t we get into 
that? 

I just want to raise the question of balance. 

Mr. Brown. We do, Senator. I quite agree. This is one of the 
most difficult problems I can conceive in this whole area of internal 
security problems. We are dealing with some people where there is 
grave question about their continued access to classified material. 

It may be necessary to exclude them from such access. If, and 
this is a big if, if the coverage of the programs is such, if their 
scope is such that, as the Court said in the (reene case, you are de- 
priving a person not just of a particular job, not just of access to 
particular information, but if you are barring him from the practice of 
his profession, in the Greene case that of an aeronautical engineer, be- 
cause the Court accepted as a fact he could no longer find employment 
as an aeronautical engineer, then the balance, in my mind, swings 
back the other way and the question is, What do you have to do in the 
way of due process ? 

Ido not suggest that the intelligence agencies are going to have to 
give up their confidential informants. I suggest they will have to do 
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as law enforcement agencies have always done when they want to 
preserve their undercover people. You have to use their leads to ge. 
velop something more of a record on which you can hold hearing 
and confront witnesses, 

_ 1 would suggest it would very rarely occur that the only informa. 
tion the agency has is information derived solely from the unde. 
cover agent. 

Now, on your other point, can we not trust evaluation of the inter. 
nal security agencies? I would like to think that we could, but We 
have had, unfortunately, in recent years, some rather startling demon. 
strations that they, like all of us, have made mistakes in their evalua. 
tions of people. They met with them, after all, just on the basis of 
interviews and the like, and the people had never been subjected tp 
that great engine of cross-examination. 

Senator Hruska. On that matter of interviews, you are getti 
into another area. This does not concern the regular confidentig] 
agent. 

Mr. Brown. I mean interviews in the sense of interviews between, 


let us say, FBI agents an the confidential agent. That is, he puts jn | 


his reports; they occasionally, I suppose, meet with him and elicit 
more information from him. 

No; I am not talking about the interview in the sense of going out 
and taking notes and 

Senator Hruska. I meant casual informants. 

Mr. Brown. I was thinking of the regular reports they get from es- 
tablished undercover people. It does appear they were misled. 

Senator Hruska. Thank you. I am grateful for your ideas, but ] 
just wanted to interject, at this point the other aspect. 

Mr. Brown. I would just mention briefly some other aspects of due 
process that have to be examined with respect to these programs. We 
list four here in this statement for the American Civil Liberties 
Union. The inadequate charges, that is one; additional matters often 
raised that have no relevance to the charges, that is the second. And 
I point out that the recent case of Vitarelli against Seaton, decided by 
the Court on June 1, quite vividly brought out this kind of shortcom- 
ing in the hearings. As material quoted by the Court shows, Mr. 
Vitarelli was questioned about all sorts of things which had no appar- 
ent relevance to the particular charges brought against him, and also, 
as Justice Harlan, speaking for once for a unanimous Court, said, ap- 
peared to have no relevance to any aspect of the security program. 

A third possibility is that findings do not follow the charges 
Fourth, even if there is a right of review, the employee is not allowed 
to see the findings on which the review is based, and therefore doesn’t 
know what he is arguing against. I am happy to note that the bill 
introduced by Senator Thurmond does about as much as legislation 
‘an do. As Senator Johnston pointed out, legislation can’t do every- 
thing, but it does about as much as legislation can do to correct all 
four of these particular shortcomings, except still—and this is linked 
to the confrontation issue—it still permits charges to be incomplete 
if disclosure of further material in the charges would compromise 
what are considered security needs, so the confrontation issue comes 
back again. 

How can a person defend himself if he is given charges A, B, and 
C, and yet, for all he knows, there are charges D, E, and F, which 
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are not. even revealed to him because it is thought they would com- 
promise security ? 

Well, the Congress now has an opportunity to lay down the out- 
ines of an industrial personnel security program that would give 
legitimate consideration to the needs of national security and to 
the requirements of due process. It has already legislated the ele- 
ments of administrative due process in the Administrative Pro- 
cedure Act of 1946, and it can combine those basic elements with its 
unique power to get the facts from the executive agencies that have 
been so reluctant to make any withdrawal from their extreme asser- 
tions about what security requires. 

In urging a fresh legislative look at the problem, the American Civil 
Liberties Union is not contending that there should be no personnel 
gcurity programs, nor are we contending, any more than did the ma- 
jority in the Greene case, that anyone has a constitutional right of 
aecess to military secrets. 

We do contend, we think with the majority, that when his life’s 
occupation is closed to a man by governmental action, that action 
must satisfy the historic elements of due process of law. 

Now, Senator, I would like, if I may, to take off my Civil Liberties 
Union hat and to continue for a few minutes with some observations 
that I would like to make in an individual capacity as a so-called 
expert on this subject, invited here in that capacity. 

Senator Hruska. Well, you are very welcome to dothat. We want 
to get the full benefit of your knowledge on the subject. However, 
[am mindful of the time limitation binding upon both Mr. Rauh and 
myself. 

‘Mr. Brown. I am watching the clock and I will move just as fast 
as I can, and at the same time feasible with making my points. What 
I now have to say is not in any disagreement with what I have been 
saying, it simply carries it further. I want now to make the central 
pot that. the Congress should now take the opportunity to review 
the whole scope of these programs to see if they can’t be cut back 
some, because there are terrible dilemmas involved with respect to 
security and individual rights, and one way to avoid those dilemmas 
is simply not to go through these proceedings in such wide areas as 
we now do. 

[have surveyed rather hastily, because of the short time since the 
opinion was handed down, the effect of the Greene case, the immediate 
ellect of the Greene case on our other security programs, and in this 
outline here I summarize my rather necessarily rather tentative opin- 
ion as to what the consequences of that case are for other programs. 
So far as I can see, on this point of Presidential or congressional 
authorization, the present Federal employees security program is not 
aflected because there is pretty explicit direction, both in the Summary 
Suspension Act of 1950 and in Executive Order 10450, to withhold in- 
formation on security grounds, and there is similar authorization in 
the relatively unimportant International Organizations Employees 
program. But if you look at the statutory authority for the Atomic 
Energy Commission’s program for contractors and contractors’ em- 
ployees, you do not find, I think, the explicit directions which the 
Court said must be there in order for the Court to find that noncon- 
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frontation was authorized. So I suggest, with some hesitation }p. 
cause I have not had a chance to make a really close study of thig | 
suggest that the whole atomic energy program is under a similar 
blight, just as is the industrial security program, in that the noncop- 
frontation provisions of their regulations would seem for the momen; 
until there is some further congressional or Executive action, to }y 
invalid. The same observations I would make with respect a the 
port security program, that neither the statute nor the Executive orde 
point to the denial of confrontation, which the Court said it woul 
want to see before it would find regulations valid. 

Finally, with respect to the question of military discharges, whic) 
this committee went into with great effectiveness in 1955, the question 
of less-than-honorable discharges based on matters not connected with 
military service, if the rationale of the Greene case is applicable to that 
field—and I would hesitate to say whether it is or not—but if it is, 
then the Defense Department regulations with respect to discharges 
have the same infirmity, I think. r 

There is no statute, as far as I know, which confers on the Defeng 
Department the power to give less-than-honorable discharges in pro. 
ceedings which would withhold confrontation and cross-examination, 
So the opportunity of the Congress to go into this field is an even 
broader one than is raised by the industrial security program, because 
[ suggest that the Congress not only has the opportunity, but the ne- 
cessity of reviewing the atomic energy program, and the port security 
programs as well, because of the likelihood that they are also affected 
adversely by the recent decision of the Court in the Greene case, 

Senator Hruska. Wasn’t that brought out, Mr. Brown, by Mr. 
Justice Clark in his dissent ? 

Mr. Brown. He suggested it, but he did not go through and make 
any references to the statutes and the Executive orders. He suggested 
that the employees program was under a cloud, but I think he meant 
with respect to the dicta in the case about nonconfrontation, because as 
far as the immediate holding of the case is concerned, I do not think it 
has any effect on the program for civil service. That remains w- 
touched for the moment. 

Senator Hruska. He indicated that the decision might have effects 
on the Government security program at large, without specifying 
anything ? 

Mr. Brown. That is right, at large, that is correct. So to move on 
here as expeditiously as I can, I would like to urge on this committee, 
in any further consideration that it gives to this subject, that it look 
as closely as it can into this proposition: that the problem could be 
diminished and perhaps resolved by cutting down the coverage of 
the programs. If they affected fewer people and in a less drastic way, 
they would be far more tolerable. The most direct suggestion that has 
been made in that respect by the Wright Commission—it is included 
in Senator Thurmond’s bill, I think it is, by a very quick reading; it 
was included in the report of the very distinguished committee of the 
association of the bar; it is one that I endorse myself in my own work 
on the subject, and that is that in this whole area of screening for 
access to classified material, if we would only focus our efforts on 
access to the categories labeled “secret” and “top secret,” and would 
put aside the great carloads of material that are simply classified “con- 


fident 
able c 
oppor 
and 1 
Ser 
to job 
Mr 
who : 
to lea 
don’t 
rso 
just I 
ing it 
* 
entit] 
energ 
acces: 
hight 
were 
year 
ing 1 
such 
I, 
but t 
step, 
sider 
the | 
mate 
As 
broa 
Assoc 
ness 
Coas 
& SEC 
mitt 
very 
roug 
hooc 
Se 
M 
Gua 
deta 
som 
bya 
subj 
Se 
in t 
turr 
Con 
a Sl 
by : 
inve 
secu 





n be. 
his, | 
milar 
1COn- 
nent, 
to be 
0 the 
order 
rould 


vhich 
stion 
with 
» that 


it is, | 


A Tges 


fense 
pro- 
ition, 
even 
Palise 
@ Ne- 
urity 
ected 


Mr. 


make 
ested 
eant 
Ise as 
nk it 
5 un- 


fects 
fying 


ve on 
ittee, 
look 
ld be 
re of 
way, 
t has 
uded 
ge; it 
f the 
work 
y for 
ts on 
‘ould 


‘con- 


SECURITY AND CONSTITUTIONAL RIGHTS 957 


gdential,” we would then get the programs into a much more manage- 
able compass, affect far fewer people, create far better reemployment 
op rtunities for those denied access to secret and top secret material, 
erin general cut the program down to a far more manageable size. 

Senator Hruska. Of course, to make a division as to persons or as 
to job assignments would be quite an assignment. 

Mr. Brown. There is a dividing line now, Senator, between those 
who are clear and those who are not. My own preference would be 
to leave the confidential classification as a warning, to lock this up, 
don’t take it and throw it around the streets, but not require any 

rsonnel clearance until you get to secret and top secret. That would 
just mean that you draw the line in another place. Instead of draw- 
ing it on one side of confidential, you draw it on another. . 

As far as making these internal decisions as to whether a person is 
entitled to access to this material, they are already made. The atomic 
energy program makes a distinction between persons who require 
access only to confidential material and those who require access to the 
higher classifications. These same industrial security regulations that 
were involved in the Greene case were amended only in March of this 
year to require hearing boards, when there was a case, to make a find- 
ing in terms that the individual is cleared for access to such-and- 
such classifications, secret but not top secret, and so on. 

I, myself, have no idea how these fine lines are drawn internally, 
but they are drawn and can be drawn, so I would urge, as an initial 
step, the Senators in considering legislation, to give very careful con- 
sideration to this possibility of very much diminishing the coverage of 
the programs and focussing on the really important information and 
material. 

As for the port security program, which has a wholly unnecessarily 
broad sweep over all maritime personnel, I suggest—and so did the 
association of the bar committee—that it has served whatever useful- 
ness it ever had, and should be abolished. It is a program run by the 
Coast Guard, which seems to be a curious organization to be running 
a security program of this sort anyhow, and I would urge the com- 
mittée, if it gets the opportunity, to look into that program. It is a 
very odd one. It has been going on for 7 or 8 years. It has had very 
rough sledding in the courts, and yet it continues to affect the liveli- 
hood of hundreds of thousands of merchant mariners. 

Senator Hruska. What is that? 

Mr. Brown. The port security program, administered by the Coast 
Guard, under Executive Order 10173. I will not go into any more 
details about that at the moment, except to say, I think it would bear 
some close examination, which it has never had, as far as I know, 
by any of the committees who have looked into various phases of this 
subject. 

So to conclude, and leave some time for Joe Rauh, just as the Court 
in this case tried to avoid and did avoid the constitutional issue by 
turning to this question of the validity of the regulations, so the 
Congress or the Executive could pursue in a somewhat related way 
a similar technique, and perhaps avoid the constitutional problems 
by saying we are going to get these delicate and difficult personnel 
investigations back to the narrowest scope consistent with the national 
security. 
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You will find, as I say, a number of people who have made a clog 
study of this problem who think that the programs could be cut back 
very considerably without impairing their effectivenes. Then, jf 
that was coupled with some sort of effective arrangement with res 
to transfer rights or relocation rights so that if a person could not 
have access to top secret material, he needn’t necessarily get fired, he 
needn’t necessarily be forclosed from practicing his profession, as My 
Greene was, then you would not have such hardships involved, and 
then when this business came back to the Court, the Court might gay 
“Well, now, the Congress has made an earnest effort to deal with this, 
it has minimized as far as it could the risk of injury to the individual? 
and then the Court might say, “within a very limited category of 
cases, if you make the injury less, if you make some affirmative pro. 
vision so that the person, if he is entitled to pursue his career in ap 
ordinary way, can do it, then perhaps the due process issues can be 
overcome.” 

Senator Hruska. Mr. Slayman, have you any questions? 

Mr. Starman. No; I have no further questions. Thank you, Mr, 
Chairman. 

Senator Hruska. Thank you, Professor Brown. You have beey 
very helpful and we appreciate your coming. 

Mr. Brown. Thank you, sir, for the opportunity to appear. 

(Following is Professor Brown’s complete prepared statement :) 


DvE PrRoOcESsS OF LAW IN FEDERAL LOYALTY-SECURITY PROGRAMS 


Statement by Ralph S. Brown, Jr., for the American Civil Liberties Union 


My name is Ralph S. Brown, Jr., of Guilford, Conn. I am appearing on behalf 
of the American Civil Liberties Union. I am a member of its national board of 
directors, and chairman of its Connecticut affiliate. I am also, as a professor 
of law at Yale, the author of a book entitled “Loyalty and Security,” published in 
1958 by the Yale University Press. However, the views expressed in this state- 
ment are based on policies that have from time to time been adopted by the 
national board of the Civil Liberties Union. I will develop my own views on 
certain aspects of the subject in a separate statement. 

The American Civil Liberties Union is a national nonpartisan organization 
of some 40,000 members, which welcomes the support of all those—and only 
those—whose devotion to civil liberties is not qualified by adherence to Com- 
munist, Fascist, KKK, or other totalitarian doctrine. 

The union, through its staff, its board, and its State and local affiliates—now 
27 in number—has made a close study of loyalty and security programs ever 
since their beginnings in World War II and their revival in the cold war that 
followed. We have participated in many of the important court cases arising 
under these programs, and have made a number of appearances before congres- 
sional committees concerned with them. 

Especially because these hearings are focussed on the industrial personnel 
security program of the Department of Defense, we have been anxiously await- 
ing the decisions of the Supreme Court in the Greene and Taylor cases. The 
decision in the Greene case, handed down only 3 days ago, on Monday, June 29, 
is a tribute to the prescience of the chairman of the subcommittee, who pointed 
out in the release of May 25 announcing these hearings that the industrial per- 
sonnel security program “lacks a clear statutory base or constitutional au- 
thorization.” This observation is very close to the holding of the Court. Most 
of us did not anticipate the outcome of the case with such clarity ; consequently 
this statement, because of the pressure of time, is necessarily somewhat tenta- 
tive. 

The Court in the Greene case did not meet head-on the constitutional issues 
of due process in loyalty and security cases, Instead, it used a more prudent 
technique that was also employed in the passport cases, which this subcom- 
mittee has considered, and earlier in Harmon v. Brucker, the case that chal- 
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jenged the propriety of less-than-honorable discharges from the Army based on 
activities and affiliations outside military service—a matter that was also ener- 

ically examined by this subcommittee in 1955. In Greene, essentially as in 
these earlier cases, the Court found that there was no congressional or Presi- 
dential authorization for an administrative program that raised such major con- 
stitutional issues. The actual holding of the Greene case, is that “in the absence 
of explicit authorization from either the President or Congress the respondents 
were not empowered to deprive petitioner of his job in a proceeding in which he 
was not afforded the safeguards of confrontation and cross-examination.” In 
the result eight Justices joined. Three of the eight concurred specially to say 
that they wished to intimate no views about the validity of the unauthorized 
procedures, and the opinion of the Chief Justice for the Court disclaimed decid- 
ing whether the procedures would be valid if authorized. But that opinion 
included these significant statements on the central due process issues of con- 
frontation and cross-examination : 

“Certain principles have remained relatively immutable in our jurisprudence. 
One of these is that where governmental action seriously injures an individual, 
and the reasonableness of the action depends on fact findings, the evidence used 
to prove the Government’s case must be disclosed to the individual so that he 
bas an opportunity to show that it is untrue. While this is important in the 
case of documentary evidence, it is even more important where the evidence 
consists of the testimony of individuals whose memory might be faulty or who, 
in fact, might be perjurers or persons motivated by malice, vindictiveness, in- 
tolerance, prejudice, or jealousy. We have formalized these protections in the 
requirements of confrontation and cross-examination. They have ancient roots. 
They find expression in the sixth amendment which provides that in all criminal 
cases the accused shall enjoy the right ‘to be confronted with the witnesses 
against him.’ This Court has been zealous to protect those rights from erosion. 
It has spoken out not only in criminal cases, but also in all types of cases where 
administrative and regulatory action were under scrutiny. * * * Under the 
present clearance procedures not only is the testimony of absent witnesses al- 
lowed to stand without the probing questions of the person under attack which 
often uncover inconsistencies, lapses of recollection, and bias, but, in addition, 
even the members of the clearance boards do not see the informants or know 
their identities, but normally rely on an investigator’s summary report of what 
the informant said without even examining the investigator personally.” (Foot- 
notes and citations omitted. ) 

The implications of these statements do indeed, as Justice Clark said in his 
dissenting opinion, put a “cloud over both the employee security program and 
the one here under attack.” 

With the Court’s characterization of the procedures, and its demonstration 
of their incompatibility with ‘‘our traditional ideas of fair procedure” the 
American Civil Liberties Union is in full accord. Its own extensive participa- 
tion in loyalty and security cases, and its study of the results of other investi- 
gations of the programs, have led it to hold the position that only full con- 
frontation can avoid grave injustice. This position has been reached with full 
awareness of the counterarguments advanced for protecting sources of in- 
formation. Indeed, at one stage of our consideration of this difficult dilemma 
we thought that it might be permissible to protect truly secret undercover 
informants. Our brief amicus in the Greene case suggested that for the purpose 
of reaching a decision in that case it might be sufficient to decide that casual 
informants must be brought forward, without reaching the status of under- 
cover informants. This was based on our reading of the record in the case, 
from which it could be inferred that none of the sources of information used 
against Greene needed concealment for any valid security reasons. But in 
afootnote to that brief we said that— 

“It is the union’s position that petitioner was entitled to confront and cross- 
examine all the witnesses who supplied the adverse information upon which 
the Defense Department’s Industrial Personnel Security Boards relied. Even 
a professional or ‘under-cover’ agent’s testimony ‘might have been caused by 
a psychiatric condition.’ Mesarosh v. United States (352 U.S. 1, 8.)” 

Confrontation and cross-examination are not the only elements of due process 
that are often wanting in security cases. Four other defects may be mentioned. 
First, the same alleged need for concealing the sources of derogatory informa- 
tion leads to inadequate charges, so that the employee does not know what he 
has to defend against. Second, in the hearings, additional matters are often 
raised which have no relevance to the charges, or for that matter to the criteria 
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of the programs. The recent case of Vitarelli v. Seaton, decided by the Supreme 
Court on June 1, contains vivid illustrations of these shortcomings. Third the 
findings on which decision is based, in the few instances in which they are 
disclosed, tend to stray from the charges, especially in raising questions of 
veracity of which the employee has been given no notice. Fourth, though the 
employee may have, under the regulations, a right of review or appeal to a 
higher authority than the hearing board, he will usually not be told what the 
findings are that are being reviewed, and therefore cannot appeal intelligently 
The Greene case itself demonstrates both of these deviations from fair pro- 
cedure. 

The Congress now has an opportunity to lay down the outlines of an in- 
dustrial personnel security program that will give due consideration both to the 
legitimate needs of national security and to the requirements of due process 
It has already legislated the elements of administrative due process in the 
Administrative Procedure Act of 1947. In applying these elements to the 
present problem, it has the unique power to get the facts from the executiye 
agencies that have been so reluctant to make any withdrawal from their ey. 
treme assertions about what security requires. 

In urging a fresh legislative look at the problem, the American Civil Liberties 
Union is not contending that there should be no personnel security programs, 
Nor are we contending, and more than did the majority in the Greene case, 
that anyone has a constitutional right of access to military secrets. We do 
contend, we think with the majority, that when his life’s occupation is closed 
to a man by governmental action, that action must satisfy the historic elements 
of due process of law. 


OUTLINE OF STATEMENT BY RALPH S. BrRowN, JR., PROFESSOR OF LAw, YALE 
LAw ScHOOL 


1. The immediate effect of the decision in Greene v. McElroy on personnel 
security programs in addition to the Department of Defense industrial program: 
(a) Civil servants: Both the Summary Suspension Act of 1950 and Execu- 
tive Order 10450 contain explicit directions to withhold information from en- 
ployees on security grounds; therefore, their operations seems unaffected. 

(b) International Organizations Employees: ixecutive Order 10422, as 
amended, Executive Order 10459, part IV. 3, includes restrictions similar to 
those of Executive Order 10450; also unaffected. 

(c) Atomic Energy Commission contractors: Section 145 of the Atomic 
Energy Act of 1954 certainly authorizes and requires a personnel security pro- 
gram; but it is not explicit about withholding information, and there appears to 
be no relevant Executive order. The AEC regulations seem to have the same 
invalidity as those of the Defense Department. 

(d) Port security; seamen and waterfront workers: Neither the Magnuson 
Act of 1950 nor Executive Order 10173 make any explicit provision for non- 
confrontation. The Coast Guard regulations are therefore invalid. 

(e) Military discharges: If the standards of the Greene case apply to less- 
than-honorable discharges on loyalty grounds, the regulations have the same 
infirmity, and no statutory foundation. 

2. It is therefore necessary for the President or the Congress to take action 
with respect to all the major security programs affecting private employment. 

(a) The port security program should be abolished. If it is not, this is 
clearly a case where full due process is required, because the program definitely 
attempts to restrict entry into any maritime employment. 

(b) The Defense Department and AEC programs are on a different footing. 
They formally refer only to access to classified information or material, a sub- 
ject over which the Government has broad powers. They in fact affect a wide 
range of employment because of the pervasiveness of classification. 

One solution is to follow the strong hint of the Court, and give full due process 
in all such cases. This will encounter determined opposition, and the Court 
may not hold to the position suggested by Greene. 

3. The problem could be diminished and perhaps resolved by cutting down the 
coverage of the programs. If they affected fewer people, and in a less drastic 
way, they would be far more tolerable. 

(a) The most direct way of doing this is to have no personnel screening what 
ever except for access to secret and top secret material. This has been recom- 


mende¢ 
(b) ' 
nave a 
cleared 
(c) | 
less Sel 
4. TI 
tunities 
(a) . 
less th: 
the con 
get suc! 
5. In 
sions, § 
first @ 
should 
their pi 
(a) 
ance ct 
did no 
haps tl 
failure: 


(Su 
Profe: 


Hon. T 
Chairn 
Commi 
Washi 
DEAR 
mittee 
cance 
a 
that so 
cally d 
trolling 
agree \ 
the de 
I thin} 
technic 
ratio ¢ 
terms, 
tion ar 
ination 
that si 
dent 0 
trial sé 
and ere 
The 
essenti 
this pr 
sity, tl 
terizat 


Sen 
ready 
your 
Nebra 
verse 
your « 


me 
the 
are 

of 
the 
0 a 
the 
tly. 


Or 0- 


in- 
the 
OSS, 
the 
the 
tive 


ties 
ms, 
ase, 
- do 
sed 
ents 


, as 
r to 


omie 
pro- 
rs to 
same 


uson 
non- 


less- 
same 


ction 
nent. 
is is 
‘itely 


ting. 
sub- 
wide 


OCESS 
Yourt 


n the 
-astic 


vhat- 
com: 


SECURITY AND CONSTITUTIONAL RIGHTS 961 


ded both by the Wright Commission and the association of the bar report. 
md) To reinforce this policy, the Defense Department, and the AEC should 
as an affirmative obligation not to assist in or encourage the stockpiling of 
cleared employees just in case they might be needed on highly classified work. 

(c) Both agencies in their contracts should develop obligations to relocate in 
Jess sensitive work people who cannot get clearance for secret or top secret. 

4, These measures, if vigorously pursued, would open up employment oppor- 
tunities even in the aircraft industry for a person without clearance. if 

(a) A spokesman for a leading aircraft manufacturer testified in 1955 that 
less than 20 percent of its employees needed secret or top secret clearance ; yet 
the company had a practice of dismissing any employee who tried and failed to 
get such clearance. ‘ . : ’ pola , 

5. In summary, just as the Court tries to avoid constitutional issues in its deci- 
sions, so the other branches should avoid them by minimizing due process and 
frst amendment problems in security proceedings. The Congress especially 
should make a searching examination of the need for the present programs in 
their present scope. oe ot 

(a) Procedures for determining difficult cases of secret and top secret clear- 
ance could be less formal, if an understanding could only be created that they 
did no more than establish an element of risk for highly sensitive work. Per- 
haps the Court would then accept congressional or Executive policies leading to 
failures of confrontation. 


(Subsequently, the subcommittee received the following letter from 
Professor Brown :) 

YALE UNIversIty Law ScHoot, 

New Haven, Conn., July 21, 1959. 
Hon. THoMaAs C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, U.S. Senate, 
Washington, D.C. 


Deak SENATOR HENNINGS: In the course of my testimony before the subcom- 
mittee on July 2 Senator Hruska and I engaged in a colloquy about the signifi- 
cance of the language in the opinion of the Court in the case of Greene v. 
McElroy, which you quoted in your opening statement. At the time I agreed 
that so far as the holding of the case was concerned, this language was techni- 
cally dictum—that is, a general observation by the Court, not of the same con- 
trolling force as the holding. Mr. Rauh, who followed me as a witness, did not 
agree with this view. He thought the language was an essential step in reaching 
the decision, and that it was therefore not technically dictum. On reflection, 
I think that Mr. Rauh was clearly right and that I was clearly wrong. The 
technical characterization which Mr. Rauh was seeking to apply is that of the 
ratio decidendi of the case. The majority reasoning, reduced to its simplest 
terms, includes these essential elements: (1) Confrontation and cross examina- 
tion are basic elements in our jurisprudence; (2) Confrontation and cross exam- 
ination are denied in industrial security proceedings: (3) It will not be inferred 
that such a denial is authorized without explicit authorization from the Presi- 
dent or the Congress; (4) Such authorization cannot be found for the indus- 
trial security program ; therefore the regulations improperly deny confrontation 
and cross examination. 

The language in question is comprehended by point 1, which is obviously an 
essential step in the Court’s reasoning. It is only when one prematurely applies 
this proposition to industrial security cases, as a matter of constitutional neces- 


sity, that it would become appropriate to use the somewhat disparaging charac- 
terization of dictum. 


Sincerely yours, 
RALPH S. Brown, Jr. 

Senator Hruska. Mr. Rauh, you are the next witness. You have al- 
ready been introduced by our chairman and qualified as an expert in 
your field. I might say there are occasions when the Senator from 
Nebraska disagrees with your conclusions, but I have an idea the re- 
verse is also true. But we welcome you and ask you to proceed in 
your own way at this time. 
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STATEMENT OF JOSEPH L. RAUH, JR., WASHINGTON ATTORNEY | 
ACCOMPANIED BY WILLIAM TAYLOR, LEGISLATIVE REpRp | 
SENTATIVE, AMERICANS FOR DEMOCRATIC ACTION 


Mr. Ravn. Thank you, Mr. Chairman. I have with me this mom. 
ing Mr. William Taylor, the legislative representative of the Amer. 
cans for Democratic Action, whom I would like to introduce, 

Senator Hruska. The record will show that he is present, Sitting 
with you at the counsel table. | 

Mr. Ravn. I appear, as the chairman said, in two capacities, | 
won't repeat them. I do want to express my thanks, though, to the 
chairman for his kind words; to you, Slits Hruska, for your efforts 
to get me on this morning, despite all of the time problems; and ty 
Professor Brown, for his kind words and also for his effort to get | 
me on this morning. Everybody has been most kind. 

Professor Brown’s book is a byword at our office. We use it con. | 
stantly. In fact, I almost had an indictment filed the other day he. 
cause somebody had taken it out of the office without my knowin 
about it, and we needed it badly. It is a great contribution to this | 
whole problem. 

May I at this time, Mr. Chairman, in the interest of time, put my 
full statement into the record instead of reading it ? : 

Senator Hruska. That will be splendid. It will appear without 
interruption and you are free to either highlight it or comment on it 
in any way you choose. 

(The statement referred to is as follows :) 


FAIR HEARING PROCEDURES IN FEDERAL LOYALTY-SECURITY PROGRAMS 


Testimony of Joseph L. Rauh, Jr., before the Senate Subcommittee on 
Constitutional Rights 


Mr. Chairman and members of the subcommittee, my name is Joseph L. Rauh, 
Jr. I appear here this morning in two capacities—first, at the request of the 
subcommittee, as an attorney who has handled a substantial number of “seecy- 
rity” cases over the years and who argued the issue of confrontation and cross- 


examination in security proceedings before the U.S. Supreme Court in the case | 


of Taylor v. McElroy, a companion case to Green v. McElroy; and second, as vice 
chairman for civil rights and civil liberties of Americans for Democratic Action 
which has concerned itself with these matters from its inception. 

At the outset, I should like to commend the chairman and members of the 
subcommittee and its staff for their continuing and ever-present dedication to 
constitutional rights. The timely session this morning on “Fair Hearing Pro 
cedures in Federal Loyaly-Security Programs,’ coming as it does just 3 days 
after the Supreme Court’s decision in the Greene case, is just one more example 
of the subcommittee’s special vigilance in the field of civil liberties. 

But there is no service which this subcommittee has yet performed any greater 
than the opportunity presented to it today, in the light of the Supreme Court's 
decision in Greene, to work for fair hearing procedures, particularly confronta- 
tion and cross-examination, for all those charged with being security risks 
For the very thought that a man may be condemned, branded or denied some 
right or privilege on the basis of secret, undisclosed information is abhorrent to 
freemen. Without confrontation and cross-examination injustice is inevitable. 
The facts of the Taylor case, which I will relate to the subcommittee orally, evi- 
dence the total degradation of a system which rejects confrontation and cros* 
examination. 

Mr. Chairman, our country has witnessed a dozen or more years of lawless 
ness in the name of security. When the Supreme Court ruled last Monday that 
neither Congress nor the President had authorized an industrial security pro 
gram without confrontation and cross-examination, the Court was saying in w- 
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mistakable terms that our postwar industrial security program utilizing the un- 
sworn accusations of secret informants had been without any legal foundation 
whatever. Once again, just as in the passport field, the Government was acting 
without legal authority in matters involving the most vital of individual rights. 
(One should no doubt add a bipartisan note at this point. The governmental 
lawlessness in both the security and passport programs has not been confined 
to either political party. Much of what the present administration has done in 

area had its roots in earlier unauthorized conduct by the prior Democratic 
administration.) 

The Greene case is significant not only because it held the nonconfrontation in- 
dustrial security program without legal foundation, but far more so because five 
members of the Court, led by Chief Justice Warren, made it abundantly clear 
that, in their view, there is a constitutional right of confrontation and cross- 
examination wherever a person’s job, livelihood or reputation are at stake. The 
Court majority, of course, did not make this view a square holding. It did not 
pave to do so, for the Court found that neither Congress nor the President had 
authorized an industrial security program without confrontation and cross- 
examination. And, in the absence of such an authorization, the Court quite 
wisely refused to make a final and binding determination on the constitutional 
necessity for confrontation and cross-examination in security cases. But, as Mr. 
Justice Clark pointed out in his dissent, “no one reading the opinion [of the 
majority] will doubt that the explicit language of its broad sweep speaks in 
prophecy”—yes, prophecy that when the question is squarely presented, these 
same five judges will find confrontation and cross-examination a constitutional 
requirement for any governmental action affecting one’s job, livelihood or 
reputation. 

Chief Justice Warren’s opinion leaves no doubt that he and the four Justices 
who concurred in his opinion (Justices Black, Douglas, Brennan, and Stewart) 
deem the absence of confrontation and cross-examination anathema to our 
democratic system and to our Bill of Rights. Time and again, the Chief Justice 
reverted to this same point; a listing of the Chief Justice’s statements concern- 
ing confrontation and cross-examination is both impressive and deeply signif- 
jeant : 

The Chief Justice refers to “the traditional procedural safeguards of con- 
frontation and cross-examination” (Slip Opinion, p. 19). 

He refers to “certain principles” which “have remained relatively immutable 
in our jurisprudence” and among these he places “the requirements of con- 
frontation and cross-examination” (Slip Opinion, p. 21). 

He quotes Professor Wigmore’s statement that “no safeguard for testing the 
yalue of human statements is comparable to that furnished by cross-examination” 
(Slip Opinion, p. 22) and goes on to say that “little need be added to this incisive 
summary statement” (Slip Opinion, p. 23). 

Again he refers to confrontation and cross-examination as “these traditional 
and well-recognized safeguards” (Slip Opinon, p. 25). 

He refers to the denial of confrontation and cross-examination as depriving 
the accused of “the chance to challenge effectively the evidence and testimony 
upon which an adverse security determination might rest’? (Slip Opinion, p. 27). 

Again he refers to “the safeguards of cross-examination and confrontation” 
(Slip Opinion, p. 28). 

He refers to the absence of confrontation and cross-examination as “procedures 
traditionally believed to be inadequate to protect affected persons” (Slip Opinion, 
p. 29). 

He goes on to state that the industrial security program places “restraints on 
traditional freedoms without the use of long-required procedural protections” 
and refers to the procedures of the program as “actions within the area of 
questionable consitutionality” (Slip Opinion, p. 31). 

He refers to “the safeguards of confrontation and cross-examination” once 
again and states that the absence of these procedures “is in conflict with our 
long-accepted notions of fair procedures” (Slip Opinion, p. 32). 

Again, he reverts to the statement that the nonconfrontation industrial security 
program operates “in areas of doubtful constitutionality” (Slip Opinion, p. 32). 

Finally, Chief Justice Warren concluded that Greene’s “work opportunities 
have been severely limited on the basis of a fact determination rendered after a 
hearing which failed to comport with our traditional ideas of fair procedure” 
and then went on to hold that “in the absence of explicit authorization from 
tither the President or Congress the respondents were not empowered to deprive 
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petitioner of his job in a proceeding in which he was not afforded the Safeguards 
of confrontation and cross-examination” (Slip Opinion, pp. 33-34). 

Can anyone doubt, on the basis of this review of the Court’s opinion in Greene 
that the five members of the Supreme Court who subscribed to that opinion believe 
that there is a constitutional right of confrontation and cross-examination in 
hearings under the industrial security program? 

Can anyone doubt, on the basis of the quoted passages stressing the traditiong, 
significance of confrontation and cross-examination, that these same five Justices 
would reach the same result in hearings under the Federal employee Security 
program? 

Can anyone doubt the dissenting Justice’s statement that the opinion speaks 
“in prophecy” of a future holding that confrontation and cross-examination 
are the constitutional right of every American before he is denied his job, his 
livelihood or his reputation? 

Actually, there are not five but six Justices who support the constitutiong 
right of confrontation and cross-examination in security cases. The concurrip 
opinions in the Joint Anti-Fascist Refugee Committee case make it clear that 
Justice Frankfurter sided with the proconfrontation bloc in the Dorothy Bailey 
case which involved the Federal employees loyalty program and in which qo 
opinion was written because the Court was divided four to four. 

Six members of the Court having made this position on the constitutional 
right of confrontation and cross-examination abundantly clear, this is certainly 
the appropriate time for Congress to act in support of the Court and the Bij 
of Rights. We call upon Congress to reenforce the action of the Supreme Court 
on confrontation, not to retreat from it. We respectfully submit that this js 
the time for this subcommittee, the full Judiciary Committee, the Senate, and 
the Congress to enact a code of fair procedures for all security cases, and this 
code must certainly include the unqualified right of confrontation and cross 
examination. 

Let us not have another decade or two of lawlessness in the name of security, 
Congress should act and act now to implement the Court’s decision and the Bill 
of Rights. 

Suppose, for example, that Congress fails to act and the President issues an 
Executive order continuing nonconfrontation as the rule of the day in security 
cases. Then maybe 5 years from now, after more thousands of people have 
suffered under the hidden lash of secret informants, the Supreme Court will 
likely rule that the President did not have the “inherent power” to issue such 
an Executive order. Certainly the steel seizure case a few years ago indicates 
that the President has no such authority in the absence of congressional action, 

Or suppose that Congress should enact legislation authorizing security deter- 
minations without confrontation or cross-examination. Then maybe 5 years 
from now, again after more thousands of people have had their lives ruined by 
the tales of secret informants, the Court will finally rule upon the constitutional 
question. If it is the same Court as now sits, or one with the same basic views, 
there can be little question that the Court will hold unconstitutional the denial 
of a man’s job, livelihood, or reputation without confrontation and cross-exani- 
nation of his accusers. 

Let us avoid another constitutional no-man’s land, another period of security 
programs without legal foundation. Let Congress buttress our constitutional 
rights in line with the unmistakable spirit of the Supreme Court’s decision. 

Oh, yes, some are already saying that the Greene case will weaken our sect- 
rity. Some are already saying that confrontation will make a shambles of 
our security system. But will it really? The claim that Government under- 
cover operations would be imperiled by observance of due process confronta- 
tion requirements is groundless. Secret informants and confrontation have 
been effectively utilized by the Government side by side in criminal, civil, and 
administrative proceedings for the entire period of our history; secret inform- 
ants and confrontation can be effectively utilized side by side in today’s security 
programs. No reason is suggested why the Government cannot use secret inform- 
ants in the security field, as it does in other areas, to provide leads for obtaining 
witnesses to testify on the open record before the accused and his judges. Bven 
in criminal cases, where the fewest possible individuals are parties or wit- 
nesses to the crime, the Government has been able to produce the necessary wit- 
nesses in open court. All the more readily could its secret informants in the 
security field provide leads to the numerous persons who necessarily observed 
the challenged associations and activities on which security charges are regu 
larly predicated. 
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What we have in the security programs today is a system based on admin- 
istrative convenience rather than security necessity. The constitutional re- 
quirement of confrontation in the security field has never worked, for the simple 
reason that it has never been tried. W hen confrontation was seriously con- 
sidered in 1947 at the inception of the loyalty-security programs, it was quite 
jear that those charged with the responsibility for their operation accepted 
a need for confrontation ; it was only the strong objection of the kK ederal Bu- 
reau of Investigation that any confrontation would “hinder and “impede 
its investigative work that caused the reluctant institution of the no-confronta- 
tion system. See statement of Seth W. Richardson, Chairman, Loyalty Review 
Board, December 27, 1947. The Government has never sought to utilize its 
secret informants as suppliers of leads for witnesses to testify on the open rec- 
ord. It has never done so, because it has had no incentive to do so as long as 
it could make its case through the accusations of the secret informants them- 
selves. Once Congress blows the whistle on nonconfrontation the Government 
will do its job fairly and effectively as it does in all other fields. ; 

Indeed, even today the administration is by no means united against the 
right of confrontation and cross-examination. As the Solicitor General told 
the Supreme Court in his Greene brief, “These are questions debated within 
the executive department itself and on which reasonable persons can, and do, 
differ.’ The time has come for Congress to tell the executive department to 
resolve those differences in favor of the Bill of Rights. } 

We call upon Congress to enact a code of fair procedures for all security 
eases. This code of fair procedures would include as a minimum the follow- 
ing guarantees of procedural fairness: bags | 

1. The right to full confrontation and cross-examination of accusers. 

9, The right to detailed charges specifying exactly what is charged. 

8. The right to subpena witnesses. 

4, The right to be questioned only about activities, statements, and associa- 
tions which directly relate to the likelihood of the accused making an unau- 
thorized disclosure of secret information to our cold war enemies. 

5. The right to be found secure unless the record demonstrates substantial 
reason to believe the accused might make an unauthorized disclosure of secret 
information to our cold war enemies. 

6. The right to a detailed written decision by the deciding authority. 

7. The right to have counsel and subpena fees paid by the Government. 

8. The right to reconsideration of past security decisions under procedures 
provided by this code of fair procedures. 

9, The right not to be subjected to security screening unless the accused’s po- 
sition gives him access to information which would be of substantial value to 
our cold war enemies. 

I eannot stress this last point too strongly. In my judgment, there is 
nothing as important to the defense of civil liberties in America as limiting 
the security programs to the fewest possible persons. Security screening is 
anecessary evil of the cold war; as such, it should be limited to genuine secur- 
ity needs. 

Most of the persons presently being screened under the industrial security 
program do not have access to secret or top secret information and their screen- 
ing could be omitted without the slightest risk to our security. There is no 
wararnt for screening persons in nonsensitive jobs of any kind. The various 
security programs should be limited to the bare minimum of people with ac- 
cess to significant defense information. 

Limiting the security programs to the bare minimum of people with ac- 
cess to significant defense information would strengthen rather than weaken 
our national security. The efforts to watch millions of people will undoubtedly 
fail. As has been well said, “the moment we start guarding our toothbrushes 
and our diamond rings with equal zeal, we usually lose fewer toothbrushes but 
more diamond rings.” The moment we start watching millions of people, the 
more certain we are to uncover the nonconformists and the less certain we are 
tosafeguard ourselves against real traitors. 

Mr. Chairman, we urge your subcommittee to propose the above code of 
fair procedures for each and every security program now in effect. We urge 
this code for the industrial security program, the Federal employees security 
program, the atomic energy security program, and the port security program. 
Itcan and should apply to all of them. 
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Mr. Ravn. Whether we sometimes disagree and I am sure of that, 
and possibly we will disagree on some things this morning, but | 
would like to start by agreeing with the Senator. All life, ag th 
Senator points out, is a balance of interests, and we must in this 
country balance the interests of internal security with the interes 
of individual freedom. I might balance it in a different way than yoy 
do, Senator, but I think we agree on the need for the balance, ang 
that reasonable men discussing and working together can in ‘ome 
way find a balance. For maybe 25 years more we will need this bal. 
ance. The cold war may go on that long. We have got to find the 
balance because it is only in that balance that our own freedom cap 
continue. 

If we lose it either way, our freedom goes by the board. If we log 
it by not having enough security, it goes. If we lose it by doing away 
with our freedom, it goes. So I think I can start by accepting your 
premise, and then possibly expressing views as to the place of balance 
which would be somewhat different from your own. 

I read the Greene case as holding that there is no legislative or 
executive basis for a program without confrontation. I think we 
can agree that is the holding. That is the only holding. But I read 
the Court’s statements about the absence of confrontation as either 
more than dictum, or if dictum, as a highly relevant part of the 
decision. In other words, the grounds for the decision, the ratio 
divided; the ground why Chief Justice Warren and his four cop- 
curring Justices held there was no authority for a security program 
without confrontation was because the failure of confrontation and 
the failure of cross-examination were so contrary to our traditional 
normal standards of fair procedures and fair play that he would not 
assume that Congress or the Executive had authorized this action. 

In other words, it is not fair to say that Chief Justice Warren has 
gone off on a frolic of his own to criticize the absence of confronta- 
tion and cross-examination. What he did in the opinion was to say 
that the fact that cross-examination and confrontation are an accepted 
part of our judicial and legal and administrative procedure was the 
necessary proof that Congress or the Executive should not be deemed 
to have authorized action without these normal safeguards unless they 
said so. 

So while I will accept yours and Mr. Brown’s technical description 
of the word describing the Court’s statements as dictum, without it 
being of any tremendous significance whether it is or it isn’t, I will 
not accept the idea that this was not a part of the basic reasoning of 
the Court. In other words, I think Chief Justice Warren was cor- 
rect, and I think Justice Harlan was incorrect when he criticized 
Justice Warren for going into this point. 

Unless there was something unusual, untraditional, wrongful about 
the absence of cross-examination and confrontation, then there was 
no warrant for the decision. Because if nonconfrontation were nor- 
mal procedure, then like the rest of the program it has been authorized. 

Now, Mr. Chairman, the press has not quite accurately described 
this opinion. They have, rather, assumed that the program is knocked 
out. This program isn’t knocked out. The industrial security pro- 
gram exists today. Chief Justice Warren explicitly said that the 
program was upheld, that there was authority for a program, but 
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only for a program with confrontation and cross-examination. Now, 
it has to come before this committee to make its decision whether it 
is going to pass a statute retreating from the Court or reenforcing it. 
| plead with the committee to reenforce the idea of confrontation 
and cross-examination, not to retreat from it. Mr. Chairman, any- 
body reading Chief Justice Warren’s opinion will know that five 
Judges, he and the four concurring Justices, believe that confronta- 
tio and cross-examination are a constitutional requirement under 
dueprocess. On pages 2 and 3 of our prepared testimony we set forth 
12 instances when the Chief Justice comes back to this point, 12 times 
when he refers to confrontation and cross-examination as traditional 
safeguards, necessary safeguards, principles immutable to our juris- 
alee, traditional and well-recognized safeguards. 

He does it so often as to leave no question whatever that these five 
judges so believe, and I might point out that Justice Frankfurter made 
clear that he shared this view in the Joint Anti-Fascist Refugee 
(Committee and in the Bazly cases, as 1 point out in my statement. In 
other words, Mr. Chairman, there are six Justices of the Supreme 
Court of the United States today who believe that confrontation and 
cross-eXamination are a requirement of the Constitution when under 
a Government program a man is to be denied his job, his livelihood, 
or his reputation. I really plead with this subcommittee now to go 
along with the spirit of that decision, with the prophecy of that deci- 
sion, With the basic premise and reasoning of that decision. 

You know, one reason that confrontation and cross-examination 
have never worked in the security program is that they have never 
been tried. Mr. Chairman, we have never tried confrontation or cross- 
examination, so nobody can suggest that they won’t work. You can 
have an opinion that they wouldn’t work, but you can’t have any 
proof that they wouldn’t work. Why is it that when a criminal case 
is broken, if the police want to save their undercover agent, they get 
leads from him as to other evidence which is used in the court? Why 
is it that in all other proceedings undercover agents can be used to 
get leads to bring other witnesses in, but not here? I say it would 
work the same way here. If there is an undercover agent who really 
knows something about the security status of a man, then there are 
other people who know it and other people can be brought in. The 
wdercover agent and confrontation can work side by side here in the 
security field, just as they work side by side everywhere else. 

Every time you have a legal proceeding, whether it is criminal, civil, 
oradministrative, undercover agents are operating, but they are oper- 
ating the way they should. I am not against undercover agents. I 
don’t think anybody in this room would be against undercover agents. 
The question is how to use them, and what we are suggesting, sir, is 
that the Government use undercover agents in this field of security 
as it uses them in every other field; as leads to get witnesses who will 
testify on the open record. When a man’s job, his livelihood, and his 
reputation are at stake, Mr. Chairman, he ought to have a right to 
have considered only the adverse evidence of people he has seen and 
confronted. I couldn’t agree with Mr. Brown more than when he 

referred to that psychiatric condition of some secret witnesses, and I 
think you are quite right when you suggested back to Mr. Brown: 


a aren’t there men who are trying to evaluate and trying to prevent 
is¢ 
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Of course there are. Nobody suggests that the FBI likes to hay 
psychiatric informants. I would be the last one to suggest that they 
want the system to work that way. But we have had « enough cage 
now to know there is a real danger. The name that Professor Brom 
was trying to remember is Joseph Mezei. He testified time and aggip 
as an undercover agent against people. He was later found to fal 
psychiatric case. Mr. Matusow is in confinement now for his out. 
rageous lies. I — know whether he was lying more the first tine 
or the second. I don’t know that it make any different. The fact ig 
many people suffered because of his lies. There was a Paul Crouch 
He is dead now. The same thing was true there. Manning Johnsg 
has caused through his work the discomfiture of our ereat Ralph 
Bunche, the Deputy Secretary-General of the United Nations, 

Now, we unalterably oppose a system whereby any man can be 
adjudged a security risk without confrontation. I don’t believe you 

‘an draw the line that Senator Thurmond wants to draw and that: the 
Wright Commission wants to draw. I know they draw it in 0d 
faith. I myself have argued in the Supreme Court that there ; is 4 
difference between casuals and professional agents, but only becaug 
it is obvious that there shouldn’t be any secrecy for the casual ip- 
formant. ‘That seems to me now pretty well agreed upon, except that 
it hasn’t been accepted in the administration as yet. But every ey- 
pert has agreed upon it, and Senator Thurmond’s bill tries to deal 
with this and have the casual informants testify. 

Senator Hruska. And so does the Commission report. 

Mr. Ravn. Yes, sir. So actually, the situation that is now going 
on of not even revealing the casual informant isn’t the view of any: 
body, as far as I know. 

Senator Johnston’s committee investigated it and everybody who 
has looked into the problem has been for confrontation by the casual 
informant, even though it is not done as yet. I think there is a unani- 
mous view on that. 

But let’s take the harder case. I admit it is harder. It is the case 
of the professional agent. There is no reason—and I am repeating 
now—why in this area the professional agent can’t operate as a lead 
to get other witnesses as he does in every other area of American 
life. I could, and I know you have been patient and it has been help- 
ful, but I could give you lots of cases of what happens, sir, when you 
finally confront the anonymous accuser. Sometimes this happens by 
accident. Sometimes it happens by great diligence. 

If I may tell you a case, I once had a client in a loyalty security 
case who was accused of hi aving Communist literature. He was a 
cused by his landlord. We guessed it was the landlord and we per- 
suaded him to come as his patriotic duty. Let me read you the 
colloquy that occurred in my cross-examination of this man who was 
reported as having said that my client read communistic literature. 

Question. Can you tell us what the nature of this literature was? 

Answer. It was Communist literature. 

Question. Why do you say that? 

Answer. Any literature that brings up the names of Karl Marx and Lenil 
is not literature that has anything to do with football games. Naturally, whet 
you see these names in literature, you know what it is about. 


Question. The literature could be labeled as Communist? 
Answer. Possibly it could have been. It might have been anti-Communist. 
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Now, this was an honest man. This was an honest man who was 
testifying. He had previously thought it was communistic litera- 
ture, but when he came to think about it he realized that the words 
‘Karl Marx” could be used in an anti-Communist book as well as a 
pro-Communist book. You have probably used them yourself, Senator, 
ina very unfavorable light, but until you see how the words “Karl 
Marx” is used, you can’t tell if the literature is pro or con. 

[ would like to give another example. It will take me about 2 
minutes to tell the facts. It is the case of Taylor against McElroy, 
which was the companion case to Greene against McElroy. Mr. Tay- 
lor was an employee at Bell Aircraft. He had been there for 15 
years. In September 1956, they said to Mr. Taylor “You are sus- 
pended as a security risk.” They gave him charges which said “You 
were a Communist in 1942 and 1943, and may still be.” Mr. Taylor 
had a hearing. The secret informants were not there. Eleven wit- 
nesses testified that Mr. Taylor couldn’t have been a Communist in 
1942 and 1943 because he fought everything the Communists stood 
for in that period, and particularly two things, incentive pay and 
the no-strike pledge. 

Let me explain the relevance of this. During the war, the Com- 
munist unionists were the ones that were all out for helping Russia, 
so they were all out against strikes, they were all out for incentive 
pay and against the things labor generally wants. Mr. Taylor's 
witnesses, 11 of them, testified he fought the Communist position in 
the union. Nevertheless, he was found a security risk on the state- 
ments of secret informants. 

Then, Mr. Chairman, we brought a lawsuit to raise the question of 
the use of secret informants. While the suit was pending, the Sec- 
retary of Defense said “We will do it again, we will have another 
hearing.” That held up our case. That was all right. We had 
another hearing. This time Taylor was charged with having been 
amember of the party in 1942 and 1943, and having been expelled 
in 1943. 

The first time he was charged with having been and still being a 
member; the second time he was charged with having been a member 
ad having been expelled. The reason the secret informants now 
gave for expulsion was the very grounds he had used in his defense 
at the first hearing. In other words, it is obvious, Mr. Chairman, 
that the secret informants had been coached. When the agent goes 
around and asks the informant “Did you ever hear of such a thing?” 
the informant isn’t sure, there isn’t any cross-examination, he may 
think he remembers it. 

If there is one sure engine for the discovery of truth, as Wigmore 
puts it, it is cross-examination, and the shift in the position of these 
undercover informants in the 7aylor case proved it. 

What happened in the 7'aylor case? We finally got to the Supreme 
Court, and 2 weeks after the Supreme Court granted certiorari, Mr. 
Taylor’s job was restored to him and the Court held the case moot, 
the controversy ended. But the case is very important in one respect. 
I believe one reason the Supreme Court went so far in the Greene 
case was because they heard the facts of the 7aylor case and they 
didn't like the idea that the Government of the United States was 
tying to take away from them the power to decide the 7’ay/or case by 
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restoring a man to his job after 214 years of unemployment, righ 
when the legality of this action was before them for decision. They 
felt they had to hold the case moot, and they finally did hold it mog 
but I think part of the reaction in the Greene case, the strength of 
Chief Justice Warren’s opinion in favor of confrontation and erog, 
examination, was based on what they had seen in the 7'ay/or case, 

Senator Hruska. Is the committee to understand that that CONjee. 
ture is a part of the dictum inextricably woven into the case of Green 

-against McElroy ? 

Mr. Ravn. No, I don’t want the committee to understand that 9 
all, but I do stand by my earlier statement that the dictum, ag yo 
term it—and I am willing to accept that with some misgivings, by 
I will accept it—the dictum was a part of the logic that ted in 
the holding, what lawyers call the ratio decidendi, or the rationalg 

I mentioned the Z'aylor case because, as I said in my prepared 
statement, it shows the degradation to which the nonconfrontatioy 
system may go. It shows, Mr. Chairman, a man out of work for gy, 
years. Here was a man stigmatized as a security risk for 24% year 
until we got to the Supreme Court of the United States, on the basis 
of informants who changed their story in the middle. 

Now, I have discussed this with the counsel, and I understand tha 
it is satisfactory to him, if it is to you, sir, to have our brief and oy 
reply brief in the Taylor case put into the record. I might state why 
I feel this is important. We, I think, collected all of the authorities, 
all of the congressional authorities, Senator Johnston’s committee and 
this committee, too, at its earlier hearings, and I think it would be valu. 
able if we could put the briefs in at this point. 

Senator Hruska. Gentlemen, without objection, they will be m 
ceived for the record. 

(The briefs referred to may be found in the appendix.) 

Mr. Starman. Mr. Rauh, if the chairman will permit—— 

Senator Hruska. Mr. Slayman. 

Mr. Stayman. I would like to ask you a question here about the 
next to the last paragraph of the decision in Taylor against McElroy. 
The paragraph reads: 

In view of the fact that petitioner has received clearance, the ultimate relief 
which he demanded, and in view of the representations of the Solicitor General 
to the effect that petitioner stands in precisely the same position as all others 
who have been granted clearance, that the evidence in petitioner’s file will 
not be used against him in the future, and that findings against the petitioner 
have been expunged, this case is moot. 

My question relates to that section, which reads: “The finding 
against petitioner have been expunged.” 

One of the grounds of complaints of much of the correspondence 
that comes into the Constitutional Rights Subcommittee is that of 
people who are no longer seeking Federal employment, who want to 
get something out of their record, and who may or may not be looking 
for jobs with defense contractors. They want to know how to get 
things expunged from their personnel files. 

Now, you, as a practicing attorney, who has handled cases of many 
people with difficulties in this area, what do you suggest ? 

Mr. Ravn. It is a very difficult thing to get your records expunged. 
I say that even though Mr. Taylor has them expunged by order of 
the Supreme Court, which I suppose is the highest expunging you 
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can get in our country. Still I somewhat doubt that the record is 
unged. As I was arguing to the Court, to answer your question, 
Mr. Slayman, all that expunging really does is to put one more piece 
of paper on top of a file. Nobody burns anything up, and indeed, I 
am not suggesting that they should, because I don’t believe in burning 
records. ‘Lhe records are there; you can’t get rid of them. So the 
Court used the word “expunging,” and as I say, I have it on the highest 
guthority that the adverse Taylor findings have been expunged, but 
aga practical matter, in the Defense Department file I will bet you a 
plugged nickel that the only thing that has happened is one more 
iece of paper has gone on top of the file that was there before, and 
inthenature of things it couldn’t have been anything else. 

Senator Hruska. Of course, the Supreme Court did not expunge. 
It simply said that the Solicitor agreed that that part of the record 
was expunged ; isn’t that right? 

Mr. Ravn. I will tell you, sir, they expunge by pulling these con- 
cessions out of the Solicitor General. If you will look at the earlier 

age, you will see that they got five concessions out of the Solicitor 
General before they said it was moot. As I told Mr. Taylor, “you 
have got the most rock-ribbed clearance in American history ; you may 
not have the decision, but you have got a rock-ribbed clearance, be- 
cause the Supreme Court wrote into its opinion the concessions which 
they had elicited from the Solicitor General during the argument.” 

You see, this case was argued in full. It was held moot only after a 
full argument on the merits, and only after the Solicitor General had 
made the concessions that the Court referred to in the opinion. I 
won't take any more time on that. I would like now—you have been 
very patient and I appreciate it—just to conclude on what ought to 
be done. 

I could stand here and say “Don’t do anything,” because we are 
ahead, there has to be confrontation today, but that would be stupid, 
nuleish, and it wouldn’t get to the problem. Something has to be 
done. You can’t leave a situation in its present circumstances. There 
are two possibilities. One is to have an Executive order and one is to 
have congressional action. I respectfully suggest there should be con- 
gressional action. 

Suppose the President issues an Executive order tomorrow and says 
nonconfrontation is the rule of the day. That leaves us in the same 
condition of lawlessness that we have been in. No lawyer—the At- 
toney General is a very distinguished lawyer—but no lawyer can as- 
sure the President of the United States he has the inherent power to 
issue such an order. He may have it, but certainly Congress has the 
more basic authority here. Now, the President yesterday himself ex- 
pressed doubt as to his authority to do it. I don’t know if the chair- 
man noticed this, but in answer to a question yesterday, at his press 
conference, the President said : 

As quickly as that decision— 
heis referring to Greene, obviously— 


was handed down, our people were directed to begin a study of it, because it is 
one of those things, because they made it on these grounds that proper, that 
authority had not been delegated. I don’t know whether they—what the further 
decisions would be if we do so delegate it or did attempt it. 


46949—60—pt. 33 
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Now, I read that last part, and I would like to reread it, becays 
some of the earlier part was unnecessary: “I don’t know what th 
further decisions would be if we did so delegate it or did attempt it? 
I think the President himself is concerned, as he should be, whethe 
he has the inherent power to do this. 

Senator Hruska. I wonder, Mr. Rauh, if that couldn’t be construy 
this way. If the Congress undertook to act, we would have one or typ 
or indices several Congressmen, or many Senators, who would say yw 
do not know how much of this bill which is passed will stand up in th 
Supreme Court. Now, could it not be construed in that way, instead 
of that the President feels doubt about his authority to proceed? 

Mr. Ravn. Let me answer that this way: There are two constity. 
tional issues if the President acts. There is only one constity. 
tional issue if Congress acts. 

If the President acts alone, there is a constitutional issue whethe 
he has the inherent power to issue the order of nonconfrontation, 

Mr. StaymMan. And that has not been passed upon. 

Mr. Ravu. Precisely, Mr. Slayman, and, indeed, under the Ste 
Seizure case, there is grave doubt in my mind, as I am sure there jg jp 
Mr. Rogers’ mind, that the President can do this. In other wo 
Mr. Chairman, there are two possible ways to attack an Executiye 
order if the President should decide to continue a system which does 
not have full confrontation. First, he doesn’t have the inherent 
power; and secondly, that it is a violation of due process. There js 
only one possible defect in congressional action, and that is whether 
congressional action might violate due process. In other words, Con- 
gress clearly has the power to act if it acts in accordance with due 
process. There is some question whether the President has the same 
power. Consequently, Congress avoids one of the two possible pit- 
falls; namely, the pitfall of relationship of power between Congress 
and the President. And as between Congress and the President, Con- 
gress obviously has the power. As between Congress and the Bill of 
Rights, that is another problem that will have to come up one day. 

So I urge Congress to act. 

Senator Hruska. Of course, Mr. Rauh, there is a lot of logic to 
what yousay. On the other hand, when we come to the language that 
is really in the decision of the case, where the majority opinion says 
“We decide only that in the absence of explicit authorization from 
either the President or Congress,” then we ought to lose our enthus:- 
asm for its prophetic qualities. 


Mr. Ravn. May I explain why I think that is in there, because | 


in the 7’aylor case we argued this point at length. We argued that the 
President didn’t have the inherent power to set up a security system 
without confrontation. There was a great deal of questioning of the 


tice Black asked what seemed a very sharp question. He said: “Ii 
you have power to do this, to require the contractors with the Gov- 
ernment to do all this, how come you need a statute setting up the 
Walsh-Healey standards?” 

This seemed to me a very sharp point, that it was Congress who had 
to handle or had to give the Defense Department authority to have 
that relationship with the Defense Department suppliers. And I 
have a feeling in the end Justice Black’s question there is going to be 


extreme 
the Pre 

9 
does no 
the hur 
the Pre 


thorit 
So I 
ment. 
Preside 
other t! 
with th 
doubt, 
further 
rophe 
F Sena 
He wil 
liberate 
tion Ww] 
to say 
order, | 
concern 
will ha’ 
Mr. - 
feel it. 
tress tl 
part of 
their V1 
I wo 
all sect 
I wo 
with th 
have. 
1. The 
mean in 
2. The 
3. The 
4. The 
tions wl 
ized dis 
Mr. 
of the ¢ 
Mr. 


| makin, 
Solicitor General and of Mr. Doub on this very point. Indeed, Jus | 


5. The 
reason { 
secret ix 

6. The 

7. The 

May 
Chairn 
cold W: 





Cause | 


at the 
ystem 
of the 
, Jus. 
1: “If 
Gov- 
ip the 


0 had 
» have 
And I 
, to be 


SECURITY AND CONSTITUTIONAL RIGHTS 973 


extremely prophetic, that in the end if Congress does not act and if 
the President should set up an Executive order a the present 
system, that the Steel Seizure case would apply. But why should we 
risk that? I think we should agree on this point : Since Congress 
does not have this hurdle of inherent power, since Congress only has 
the hurdle of due process, which the President also has, why have 
the President act when there is a question of inherent executive au- 
thority which does not apply when Congress acts. vith ter 

So I simply say that I think the President felt this in his state- 
ment. I really feel in this last line that I was reading here that the 
President really was groping for this same feeling. He has a lot of 
other things on his mind besides this problem, but I think he dealt 
with this thing yesterday exactly right. He said, “There is some 
doubt, if I do delegate it, whether they are going to uphold that in 
further decisions.” I think he is right, and I hope that this is 
rophetic, that he is going to turn it over to Congress. 

Senator Hruska. Fortunately, the President is quite articulate. 
He will have an opportunity to deal with the subject in a more de- 
liberate way and after some study, rather than in response to a ques- 
tion which necessarily leads to an off-the-cuff answer. I don’t want 
tosay that that type of discussion is not in order. It is highly in 
order, and it is well to speculate on it, but I say, fortunately for all 
concerned, in due time he will undoubtedly make a decision which 
will have all of the elements in consideration. 

Mr. Ravn. Now, in conclusion, sir, I feel Congress should act. I 
feel it should act most strongly in support of the Court, should but- 
tress the Court’s majority view, its dictum, its grounds of decision, 
part of the reasoning or whatever you call it, but it is clear that it is 
their view of the Bill of Rights. 

I would call upon Congress to adopt a code of fair procedure for 
all security programs, not only for this one, but for all of them. 

I would like to read the code of procedure I suggest and conclude 
with that, subject only to answering any further questions you might 
have. We propose the following guarantees of procedural fairness: 

1. The right to full confrontation and cross-examination of accusers, and I 
mean in all cases. 

2. The right to detailed charges specifying exactly what is charged. 

3. The right to subpena witnesses. 

4. The right to be questioned only about activities, statements, and associa- 
tions which directly relate to the likelihood of the accused making an unauthor- 
id disclosure of secret information to our cold war enemies. 

Mr. Stayman. Mr. Rauh, on that point, were you thinking of some 
ofthe questions in the Vitarelli background ? 

| Mr. Ravn. Precisely. It was exactly the Vitarelli point I was 
| making there, Mr. Slayman. 

5. The right to be found secure unless the record demonstrates substantial 
reason to believe that the accused might make an unauthorized disclosure of 
weret information to our cold war enemies. 

6. The right to a detailed written decision by the deciding authority. 

7. The right to have counsel and subpena fees paid by the Government. 

May I say there, because this may sound somewhat unusual, Mr. 
Chairman, that I consider security screening a necessary evil of the 
wld war. Nobody likes it. Nobody likes to screen his neighbor. I 
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am sure you don’t like to question the security of people, but it is 
necessary evil as long as the cold war goes on. ; 

Senator Hruska. Why should there be discrimination in thig ¢ 
of case as against a case where a man sitting behind a bank counter js 
accused of defalcation; why should there be a difference ? 

_ Mr. Ravu. Precisely, sir, because this is not the man’s fault that he 
is accused of being a security risk. If there were no cold war there 
wouldn’t be any security system. A security risk is not a man ace 

of a crime. He sometimes gets treated by the public as though he j 
but it is a different thing. Let me give you an example of what mi 
make me a security risk. Suppose my mother lived in Russia. Noy 
that might be a relevant consideration. The Russians might put the 
heat on me to give them some information because they would threaten 
my mother. I assume this is SOP for the Russians. Now, in that 
sort of situation I am just a victim of the cold war when I have ty 
undergo security proceedings because my mother isin Russia. I 
that the Government has to have a security screening system as & part 
of the cold war, it is a necessary evil of it, but it is something that we 
should minimize to the extent that it is humanly possible, and one of 
the ways to minimize the damage would be this way. 

Mr. Stayman. Well, Mr. Rauh, in such a factual situation as you 
described, you believe you should know on what ground the Govem.- 
ment considers you a security risk? And not the matter of calling you 
in and saying “you are suspected of being a security risk; what have 
you got to say in your own defense ?” 

Mr. Ravn. Precisely, Mr. Slayman, on our item 2 of the guarantees, 
the right of detailed charges, you must have that, but I am assumi 
now they tell me “Your mother is in Russia and I think you are the 
kind of guy who loves his mother too much, and to help her out you 
would likely give up secret information.” This is the sort of thing 
that isn’t my fault, it is not the Government’s fault it has to put me 
through it, it is the fault of the cold-war situation, and I say let the 
Government help shoulder the burden of this type of necessary evil. 

Senator Hruska. Do we want to say that before the advent of the 
cold war we never had any situations where the national well-being 
depended upon confidence with respect to certain matters. It mayk 
in a higher degree now with the cold war, but certainly we cannot say 
absent the cold war with Russia, or with any other power, that prob- 
lem didn’t exist. I can’t quite follow your reasoning. 

Mr. Ravn. Mr. Chairman, I won’t put this as a challenge, I put this 
as a suggestion. My suggestion is that never in our history have we 
had 10 million men subject to security screening, never. 

Senator Hruska. That goes to degree, doesn’t it? 

Mr. Ravn. Yes, and I think degree is not unimportant. 

Senator Hruska. But it doesn’t mean the problem didn’t exist be 
fore, or that it won’t exist after the cold war ceases, if that day ever 
comes in your time or mine. ; 

Mr. Ravn. Well, we can both pray for that. I think the screening 
is far different here than at any previous time in our history. Letme 
say why I thinkso. Communism is lots of things. It is a conspiracy; 
it is a political party; it is all sorts of things. We get into lots of 
arguments. You might say it is only a conspiracy, and somebody else 


might 
it C kc 
tional 
1 r 
wt 
jntern: 
many 
gecurit 
The 
it is pe 
becaus 


up 
nion 
have | 
of the 
we Wa 


Ithinl 





.: 


Wa 


ter is 


the 
t you 


ut me 
at, the 
r evil, 
rf the 
being 
ay be 
ot say 


it this 
ve We 


st be- 
y ever 


ening 
at me 
racy ; 
ots of 
ly else 


SECURITY AND CONSTITUTIONAL RIGHTS 975 


might say it is an idealistic political party. Well, the difficulty is that 
it is lots of things, and whatever it is, it is also based on an interna- 
tional conspiracy of the Soviet Union. In previous times we have had 
ies, we have had saboteurs, Germans, or French, back in the Jeffer- 
son days, we have had that kind of problem, but we have never had an 
international movement which has involved as a political party so 
many people of other countries to the same degree. So you do have 
curity screening today 10 or 15 times what you ever had before, 

Therefore, I don’t believe it 1s Just a question of degree. Of course, 
itis partially a question of degree, but it is something bigger than that, 
because of the nature of this animal that we are dealing with—a group 
in America whose esenty loyalties are to the Soviet Union, but a 

up which does more than have primary loyalties to the Soviet 
nion, which carries on in part other political activities. So we 
have had forced upon us a screening system. Like the representative 
of the ACLU said, “We in the ADA support a screening system, but 
we want a system as limited and as fair as youcan get” 

So my nine guarantees deal both with fairness and with limitation. 
Ithink we stopped on the seventh. i 

8, The right to reconsideration of past security decisions under pro- 
cedures provided by this code of fair procedures. ; 

9. The right not to be subjected to security screening unless the 
aceused’s position gives him access to information which would be of 
substantial value to our cold war enemies. 

Isuggest, and I want to share with Professor Brown this suggestion, 
that this is possibly the most important point of all. If we can only 
limit these programs to the hard core of jobs where there is real access 
toimportant information, we can do away with a lot of hardship. 

Thank you, Senator. 

Senator Hruska. And, of course, on that last point I would like 
to observe that that is a very, very difficult one in which to set:a line 
of demarcation. 

Mr. Ravn. I don’t think it is as hard as you do, sir. Let me just 
suggest, as Professor Brown did, that in the industrial security pro- 
gram they have about 500,000 people who are screened for secret and 
top secret, and almost 3 million for confidential. The line is there, 
as Professor Brown said. It is, where are you going to place it? The 
New York City Bar Association, in their quite detailed study of this 
subject, suggested screening only for secret and top secret. I think 
they were quite right. And besides that, might I also say that the 
Senate - yourself have never run away from a problem because it 
was hard. 

Senator Hruska. I don’t raise it for that purpose. 

Mr. Ravu. I know that. 

Senator Hruska. We have tied into many problems of equal and 
_ difficulty. We don’t always guess right. Sometimes the 

upreme Court sets us right. Sometimes public sentiment does. I 
don’t mention its difficulty as being of such a nature that we should 
back away from it, but it is one thing to know the needs and another 
tosolve the problem. 

Mr. Ravn. Yes, it is a question of standards. The Congress should 
st the standards and it would be up to the Administration to apply 
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the standards. It is my firm hope that the Congress will enact , 
code of fair procedures like I outlined here. 

I want to thank the subcommittee, its chairman, and its staff fo 
what you might say is being “on the ball” so fast. You really under. 
stand the significance of this problem, and you are all trying to soly 


it. I hope that it will be solved in the spirit of the Supreme Court | 
decision and in the spirit of the Bill of Rights on which this Natigg | 


has grown great. 

Thank you, sir. 

Senator Hruska. The subcommittee is grateful to you for you 
appearance, Mr. Rauh. I do feel that if everyone involved would }y 
as reluctant to push the general panic button as you are in a situation 


of this kind we would make a good deal of progress. We thank you | 


very much for appearing. 
Mr. Starman. Mr. Rauh, if the chairman will permit, if Senate 


Hennings had been able to get back, there were a couple of questions | 


I know he was going to cover. 


Senator Hruska. Propound them on his behalf, if you wish, and 
explore them at your leisure. 


{r.Stayman. Wewill try todo them as quickly as possible. 


Mr. Rauh, Senator Hennings has asked some questions recently | 


about the Attorney General’s list of proscribed organizations. He 
wanted to ask witnesses today one question which is, “Do you believe 
that there is any more objective use of the Attorney General’s list of 
proscribed organizations today than there ever has been ?” 
_ Mr. Ravn. I think the list is worse because it is getting older. It 
is a list of organizations so long dead that times and problems have 
changed. There is just no warrant for the use of that list any more 
for many reasons. In the first place the organizations are all dead 
that are on that list. In the second place—no, I want to change the 
order. In the first place there was no warrant for the list in the first 
place in my judgment, because I don’t believe there is any warrant 
for a listing of organizations in a free society; but in the second 
place 
— Hruska. Not even that of the Communist Party, Mr. 
Rauh. 





Mr. Ravuw. How do you lick the Communists, Senator? Youdon't | 


lick them by having the Government put them on a list. You lick 
them the way, well, if I may be immodest, you lick the Communists 
by fighting them in the areas of public opinion and by fighting them in 
the illegal areas. 

To take the second first, you lick the Communists by indicting and 
prosecuting them for espionage and by security screening sufficient to 
keep them from access to important secrets. But other than prevent- 
ing their espionage, you lick the Communists by fighting them in the 
labor unions, fighting them in the Negro organizations, fighting them 
everywhere that you can. 

Indeed, a great many of the people who have fought the Commu- 
nists in the last few years forget that some of us were in this fight a 
long time ago. I wanted to mention thisearlier. I got into the prob- 
lems of the industrial security program because I am Washington 
counsel for the United Automobile Workers. The UAW had its 
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fight with the Communists, Senator Hruska. We had this fight in 


1946 and 1947. We didn’t get any help out of the Attorney General 
listing the Communists as a subversive organization. We knew that. 
We fought the Communists under the leadership of Mr. Walter 
Reuther, and we beat them. Other organizations have had trouble 
with the Communists, but I say to you it doesn’t help the fight against 
the Communists to put them on any list. You only beat them in these 
organizations by going out and working harder than they do. Since 
[have been in a few groups that have gone out and worked harder 
than they did, it seems to me that is the way to lick them. 

[ don’t think that the Attorney General’s list has helped us at all. 
In fact, and this may surprise you, I think the Attorney General’s list 
helps the Communists and I will tell you exactly why. There is no 
current organization of any importance on the list except the Commu- 
nist Party itself, as far as I know. Front groups use the list as a kind 
of whitewash. The absence of being on the list in a current situation 

s them. 

take the United Electrical Workers and look at what happened 
there. This was not the Attorney General’s list, but the Subversive 
Activities Control Board list. The point is the same. When the 
Subversive Activities Control Board finally said, “We don’t have 
enough evidence to list the United Electrical Workers, which every- 
body knows is a Communist front, this was turned around and used 
by the United Electrical Workers as a clean bill of health. 

President Jim Carey and his IUE, which has been fighting the 
United Electrical Workers for 10 years, is now in a vosition where 
the United Electrical Workers can go around and say, “We got a clean 
bill of health from the Government.” Jim Carey can take care of the 
United Electrical Workers and he will before he is through. He has 

a good part of it and he will clean it up. But when the Subversive 
Aeaivities ‘ontrol Board finally dismissed its case, it helped the UE 
a lot more than if one had never been started. 

I don’t believe that lists have helped anybody fight the Communists 
in the last 20 years. I say this as a veteran of the UAW fight against 
the Communists, as a veteran of the fight against the Wallace move- 
ment, as a veteran of some other scraps. The way we are going to 
beat them is the way I described and the list won’t help you one bit. 

Mr. Starman. Well, then, my secondary question, I think, you 
really answered. The question relates to the recommendations regard- 
ing the Attorney General’s lists of proscribed organizations suggested 
by first the Wright Commission, the Commission on Government Se- 
curity, and also in the Bonsal report, the report of the Association of 
the Bar of the City of New York which would have limited the list 
and brought it up-to-date. Do you want to add anything other than 
abolishing the list ? 

(Following is the Attorney General’s list of organizations desi- 
nated under Executive Order 10450 and “Regulations of the Attorney 
General on Designation of Organizations” :) 
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ORGANIZATIONS DESIGNATED UNDER EXECUTIVE ORDER NO. 10450 


Compiled from Memoronde of the Attorney General doted April 29, July 15, Sep 


tember 28, 1953, Jonvary 22, 1954, April 4, September 21, ond October 39 1% 


CONSOLIDATED LIST—NOVEMSBER 1, 1955 


This list 4 prepared solely for the information of Federal cevilian officers and employ 
Membership in of athhatron sith a designated organization is one factor to be consider 
employment of retention in employment of individuals in Federal service 


Abraham Lincoin Brigade 

Abraham Lincoln School, Chicago, Ilinois 

Action Committee to Free Spain Now 

Alabama People’s Educational Association (see Communist Political 
Association ) 

American Association for Reconstruction in Yugoslavia, Inc 

American Branch of the Federation of Greek Maritime Unions 

American Christian Nationalist Party 

American Committee for European Workers 
Workers Party) 

American Committee for Protection of Foreign Born 


Relief (sce Socialist 


Ame; Commiuttee for Spanish Freedom 

A Committee for the Settlement of Jews in Birobidjan, Inc 
A ‘am Committee for Yugoslav Relief, Inc 

A an Committee to Survey Labor Conditions in Europe 


American Council for a Democratic Greece, formerly known as the 
Greek American Council, Greek American Committee for Nationai 
Unity 

American Council on Soviet Relations 

American Croatian Congress 

American Jewish Labor Council 

American League Against War and Fascism 

American League for Peace and Democracy 

tomers frtheann rr Atorken Sotterery tr cranor: tro -nown—25 
Amrertkos tierrehr Dari mmkn LL trersrares “Drrogin ) 

American National Labo: Party 

American Nationa! Socialist League 

American Nationa! Socialist Party 

American Nationalist Party 

American Patriots, Inc 

American Peace Crusade 

American Peace Mobilization 

American Poles for Peace 

American Polish Labor Council 

American Polish League 

American Rescue Ship Mission (a project of the United American 
Spanish Aid Committee) 

American-Russian Fraternal Society 

American Russian Institute, New York, also known as the American 
Russian Institute for Cultural Relations with the Soviet Union 

American Russian Institute, Philadelphia 

American Russian Institute of San Francisco 

American Russian Institute of Southern California, Los Angeles 

American Slav Congress 

American Women for Peace 

American Youth Congress 

American Youth for Democracy 

Armenian Progressive League of America 

Associated Klans of America 

Association of Georgia Klans 

Association of German Nationals (Reichsdeutsche Vereinigung) 

hssocttion- of fittemnd Atorkess fats kaown as Lretone “Dar 
bromk o Susrvrenymms} 

Ausiand-Organization der NSDAP. Overseas Branch of Nazi Party 

Baltimore Forum 

Benjamin Davis Freedom Committee 

Black Dragon Society 

Boston School for Marxist Studies, Boston, Massachusetts 

Bridges-Robertson-Schmidt Defense Committee 

Bulgarian American People’s League of the United States of America 

California Emergency Defense Committee 

Califorma Labor School, Inc., 321 Divisadero Street 
California 

Carpatho-Russian People's Society 

Central Council of American Women of Croatian Descent, also known 
as Central Council of American Croatian Women, National Council 
of Croatian Women 

Central Japanese Association (Beikoku Chuo Nipponjin Kai) 

Central Japanese Association of Southern Califorma 

Central Organization of the German-American National 
(Deutsche-Amerikanische Einheitsfront) 

Cervantes Fraternal Society 

China Welfare Appeal. Inc 

Chopin Cultural Center 

Citizens Committee for Harry Bridges 

Citizens Committee of the Upper West Side (New York City) 

Citizens Committee to Free Earl Browder 

Citizens Emergency Defense Conference 

Citizens Protective League 

Civil Liberties Sponsoring Committee of Pittsburgh 

Civil Rights Congress and its affiliated organizations, including 

Civil Rights Congress for Texas 
Veterans Against Discrimination of Civil Rights Congress of New 
York 
Civil Rights Congress for Texas (see Civil Rights Congress) 
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Columbians 
Comite Coordinador Pro Republica Espanola 
Comite Pro Derechos Civiles 
(See Puerto Rican Comite Pro Libertades Civiles) 
Committee for a Democratic Far Eastern Policy 
Committee for Constitutional and Political Freedom 
Committee for Nationalist Action 
Committee for Peace and Brotherhood Festival in Philadelphia 
Committee for the Defense of the Pittsburgh Six 
Committee for the Negro in the Arts 
Committee for the Protection of the Bill of Rights 
| Committee for World Youth Friendship and Cultural Exchange 
| Committee to Abolish Discrimination in Maryland 
(te Congress Against Discrimination; Maryland © 
iscrimunation, Provisional Committee to Abolish Di 
in the State of Maryland) Discimiontn 
Committee to Aid the Fighting South 
Committee to Defend Marie Richardson 
Committee to Defend the Rights and Freedom of Pittsburgh's Politics 
Prisoners 
Committee to Uphold the Bill of Rights 
Commonwealth College, Mena, Arkansas 
Communist Party, U. S. A. its subdivisions, subsidiaries and alla; 
Communist Political Association, its subdivisions, subsidiaries and 
affiliates, including 
Alabama People’s Educationa! Association 
Florida Press and Educational League 
Oklahoma League for Political Education 
People's Educational and Press Association of Texas 
Virginia League for People’s Education 
Congress Against Discrimination 
(See Committee to Abolish Discrimination in Maryland) 
Congress of American Revolutionary Writers 
Congress of American Women 
Congress of the Unemployed 
Connecticut Committee to Aid Victims of the Smith Act 
Connecticut State Youth Conference 
| Council for Jobs, Relief and Housing 
Council for Pan-American Democracy 
Council of Greek Americans 
Council on African Affairs 
Croatian Benevolent Fraternity 


Dai Nippon Butoku Kai (Military Virtue Society of Japan or Military 
Art Society of Japan) 

Daily Worker Press Club 

Daniels Defense Committee 

Dante Alighieri Society (between 1935 and 1940) 

Dennis Defense Committee 

Detroit Youth Assembly 

East Bay Peace Committee 

Elsinore Progressive League 

Emergency Conference to Save Spanish Refugees (founding body of the 
North Amarican Spanish Aid Committee) 

Everybody's Committee to Outlaw War 

| Families of the Baltimore Smith Act Victims 

| Families of the Smith Act Victims 

Federation of Italian Waz Veterans in the U. S. A., Inc, (Associazione 
Nazionale Combattenti Italiani, Federarione degli Stati Uniti 
d' America) 

Finnish-American Mutual Aid Society 

Florida Press and Educational League (see Communist Political Asso- 
ciation) 

Frederick Douglass Educational Center 

Freedom Stage, Inc 

Friends of the New Germany (Freunde des Neuen Deutschlands) 

Friends of the Soviet Union 

Garibaldi American Fraternal Society 

George Washington Carver School, New York City 

German-American Bund (Amerikadeutscher Volksbund) 

German-American Republican League 

German-American Vocational League (Deutsche-Amerikanische Beruf 
gemeirtchaft) 

Guardian Club 

Harlem Trade Union Council 

Hawaii Civil Liberties Committee 

Heimusha Kai, also known as Nokubei Heieki Gimusha Kai, Zaibel 
Nihonjin, Heiyaku Gimusha Kai, and Zaibei Heimusha Kai (Jap 
anese Residing in America Military Conscripts Association) 

Hellenic-American Brotherhood 

Hinode Kai (Imperial Japanese Reservists) 

Hinomaru Kai (Rising Sun Flag Society 
Veterans) 

Hokube: Zaigo Shoke Dan (North American Reserve Officers Assoc: 
ation) 





a group of Japanese War 
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d Writers Mobilization for Defense 
eaparian- American Council for Democracy 


Hungarian Brot herhood 


Union 
ae deat Potty (Seattle, Washington) 
See Independent People’s Party) 
Independent People ot 
independent Party 
S ‘ Socizits: - 


me 
Industrial Workers of the W orld 
International Labor Defense 
laternational Workers Order, its subdivisions, subsidiaries and athliates 


panese Association of America 
iene ‘Games Central Society (Kaigai Dobo Chuo Kai) 
a Overseas Convention, Tokyo, Japan, 1940 
nese Protective Association (Recruiting Organization) 
ferson School of Social Science, New York City 
ish Culture Society 
ish People’s Committee 
Jewish le’s Fraternal Order 7 
Jikyoku linkai (The Committee for the Crisis) 
-Forest Group 
(See Johnsonites ) 
sonites 
(See Johason-Forest Group) 
Aati-Fascist Refugee Committee 
Council of Progressive Italian-Americans, Inc 
Weydemeyer School of Social Science, St. Louis, Missouri 


Kibei Seinen Kai (Association of U. S. Citizens of Japanese Ancestry 
who have returned to America after studying in Japan) 


Saige of the White Camellia 
Ku Klux Klan ; 
Kyffhaeuser, also known as Kyfhaeuser League (Kyffhaeuser Bund) 


Kyffhaeuser Fellowship (Kyffhaeuser Kameradschaft) 
Kyffhacuser War Relief (Kyffhaeuser Kriegshilfswerk ) 
Labor Council for Negro Rights 
Labor Research Association, Inc. 
Labor Youth League 
for Common Sense 
League of American Writers 
Lictor Society (Italian Black Shirts) 
Macedonian-American People's League 
io Morgantini Circle 
Meinine oer Committee to Defend Al Lannon 
Maryland Congress Against Discrimination 
(See Committee to Abolish Discrimination in Maryland) 
Massachusetts Committee for the Bill of Rights 
Massachusetts Minute Women for Peace (not connected with the 
Minute Women of the U. S. A., Inc.) 
Maurice Braverman Defense Committee st 
Michigan Civil Rights Federation 
Michigan Council for Peace 
Michigan School of Social Science 
Nanka Teikoku Gunyudan (Imperial Military Friends Group or South- 
em California War Veterans) 
National Association of Mexican Americans (also known as Asociacion 
Nacional Mexico- Americana ) 
National Blue Star Mothers of America (not to be confused with the 
Blue Star Mothers of America organized in February 1942) 
National Committee for Freedom of the Press 
National Committee for the Defense of Political Prisoners 
National Committee to Win Amnesty for Smith Act Victims 
National Committee to Win the Peace 
National Conference on American Policy in China and the Far East (a 
Conference called by the Committee for a Democratic Far Eastern 
Policy) ‘ 
National Council of Americans of Croatian Descent 
National Council of American-Soviet Friendship 
National Federation for Constitutional Liberties 
Nationa! Labor Conference for Peace 
National Negro Congress 
National Negro Labor Council 
Nationalist Action League 
Nationalist Party of Puerto Ricu 
Nature Friends of America (since 1935) 
Negro Labor Victory Committee 
New Committee for Publications 
Nichibei Kogyo Kaisha (The Great Fujii Theatre) 
North American Committee to Aid Spanish Democracy 
North American Spanish Aid Committee 
North Philadelphia Forum 
Northwest Japanese Association 
Ohio School of Social Sciences 
Oklahoma Committee to Defend Political Prisoners 
Oklahoma League for Political Education (see Communist Political 
Association ) 
Original Southern Klans, Incorporated oe 
Pacific Northwest Labor School, Seattle, Washington 
Palo Alto Peace Club 
Partido del Pueblo of Panama (operating in the Canal Zone) 
Peace Information Center 
Peace Movement of Ethiopia 


Peuple’s Drama, Inc 


People's Educational and Press Association of Texas (see Communist 
Political Association) 

People’s Educational Association (incorporated under name Los Angeles 
Educational! Association, inc.), also known as People’s Educational 
Center, People’s University, People’s School 

People’s Institute of Applied Religion 

Peoples Programs (Seattle, Washington) 

People’s Radio Foundation, Inc. 

People’s Rights Party 

Philadelphia Labor Committee for Negro Rights 

Philadelphia Schoo! of Socia! Science and Art 

Photo League (New York City) 

Pittsburgh Arts Club 

Political Prisoners’ Welfare Committee 

Polonia Society of the WO 

Progressive German-Americans, also known as Progressive German- 
Americans of Chicago 

Proletarian Party of America 

Protestant War Veterans of the United States, Inc 

Provisional Committee of Citizens for Peace, Southwest Ares 

Provisional Committee on Latin American Affairs 

Provisional Committee to Abolish Discrimination in the State of Mary- 
land 

(See Committee to Abolish Discrimination in Maryland) 

Puerto Rican Comite Pro Libertades Civiles (CLC) 

(See Comite Pro Derechos Civiles) 

Puertorriquenos Unidos (Puerto Ricans United) 

Quad City Committee for Peace 

Queensbridge Tenants League 

Revolutionary Workers League 

Romanian-American Fraternal Society 

Russian American Society, Inc 

Sakura Kai (Patriotic Society, of Cherry Association—composed of 
veterans of Russo-Japanese War) 

Samuel! Adams School, Boston, Massachusetts 

Santa Barbara Peace Forum 

Schappes Defense Committee 

Schneiderman-Darcy Defense Committee 

School of Jewish Studies, New York City 

Seattle Labor School, Seattle. Washington 

Serbian-American Fraternal Society 

Serbian Vidovdan Council 

Shinto Temples (limited to State Shinto abolished in 1945) 

Silver Shirt Legion of America 

Slavic Council of Southern California 

Slovak Workers Society 

Slovenian-American National Council 

Socialist Workers Party, including American Committee for European 
Workers’ Relief 

Socerine Youth-Lezgae(see Workers Party) 

Sokoku Kai (Fatherland Society) 

Southern Negro Youth Congress 

Suiko Sha (Reserve Officers Association. Los Angeles) 

Syracuse Women for Peace 

Tom Paine School of Social Science. Philadelphia, Pennsylvania 

Tom Paine School of Westchester. New York 

Trade Union Committee for Peace 
(See Trade Unionists for Peace) 

Trade Unionists for Peace 
(See Trade Union Committee for Peace) 

Tri-State Negro Trade Union Council 

Ukrainian-American Fraternal Union 

Union of American Croatians 

Union of New York Veterans 

United American Spanish Aid Committee 

United Committee of Jewish Societies and Landsmanschaft Federations, 
also known as Coordination Committee of Jewish Landsmanschaften 
and Fraternal Organizations 

United Committee of South Slavic Americans 

United Defense Council of Southern California 

United Harlem Tenants and Consumers Organization 

United May Day Committee 

United Negro and Allied Veterans of America 

Veterans Against Discrimination of Civil Rights Congress of New 
York (see Civil Rights Congress) 

Veterans of the Abraham Lincoln Brigade 

Virginia League for People’s Educatron (see Communist Political As- 
sociation ) 

Voice of Freedom Committee 

Walt Whitman School of Social Science, Newark, New Jersey 

Washington Bookshop Association 

Washington Committee for Democratic Action 

Washington Committee to Defend the Bill of Rights 

Washington Commonwealth Federation 

Washington Pension Union 

Wisconsin Conference on Social Legislation 

Workers Alliance (since April 1936) 

hor ire es Perey echoed 1a ie be ed sete bee gine 

Yiddisher Kultur Farband 

Young Communist League 

Yugoslav-American Cooperative Home, Inc. 

Yugoslav Seamen's Club, Inc 
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REGULATIONS OF THE ATTORNEY GENERAL ON DESIGNATION OF 
ORGANIZATIONS 


UNITED STATES DEPARTMENT OF JUSTICE 
WASHINGTON, D.C. 
April 29, 1953 
TITLE 28—JUDICIAL ADMINISTRATION 
CHAPTER I—DEPARTMENT OF JUSTICE 


PART 41—DESIGNATION OF ORGANIZATIONS IN CONNECTION WITH THE FEpeRa, 
EMPLOYEE SECURITY PROGRAM 


By virtue of the authority vested in the Attorney General by section 22 ¢ 
title 5 of the United States Code, and by Executive Order No. 9835 of March 21, 
i947, and Executive Order No. 10450 of April 27, 1953, I hereby prescribe the 
following rules of procedure with respect to notice, hearing, and designation 
of organizations in connection with the Federal employee security program: 
See. 

41.1 Notice to and by organizations 
41.2 Statement and interrogatories by Attorney General 
41.3 Reply by organization 

41.4 Request for hearing 

41.5 Notice of hearing 

41.6 Default 

41.7 Hearing board or officer 

41.8 Hearing 

41.9 Recording of testimony 

41.10 Determination 

41.11 Previous designations not affected 


Section 41.1 Notice to and by organizations. (a) Within ten days after 
the effective date of Executive Order No. 10450 of April 27, 1953, such organi- 
zation which has been designated by the Attorney General pursuant to Para- 
graph 3 of Part III of Executive Order No. 9835 of March 21, 1947, may file with 
the Attorney General, Department of Justice, Washington, D.C., a written notice 
that it contests such designation. Failure to file a notice of contest within such 
period shall be deemed an acquiescence in such designation. 

(b) Whenever the Attorney General after appropriate investigation proposes 
to designate an organization pursuant to Executive Order No. 9835 or Executive 
Order No. 10450, or both, notice of such proposed designation shall be sent by 
registered mail to such organization at its last known address. If the registered 
notice is delivered, the organization, within ten days following its receipt or 
ten days following the effective date of Executive Order No. 10450, whichever 
shall be later, may file with the Attorney General, Department of Justice, 
Washington, D.C., a written notice that it desires to contest such designation. | 
If the notice of proposed designation is not delivered and is returned by the | 
Post Office Department, the Attorney General shall cause such notice to be 
published in the Federal Register, supplemented by such additional notice as the 
Attorney General may deem appropriate. Within thirty days following such 
publication in the Federal Register, such organization may file with the At- 
torney General, Department of Justice, Washington, D.C., a written notice that 
it desires to contest such designation. Failure to file a notice of contest within 
such period shall be deemed an acquiescence in such proposed action, and the 
Attorney General may thereupon after appropriate determination designate 
such organization and publish such designation in the Federal Register. 

(c) The notice of contest provided in this Part shall be signed by the exect- 
tive officers (or persons performing the ordinary and usual duties of executive 
officers) of the organization which desires to contest such designation or pro 
posed designation. 

Section 41.2 Statement and interrogatories by Attorney General, Within 
sixty days following receipt of a notice of contest, the Attorney General shall 
eause to be forwarded to the organization by registered mail a statement of 
the grounds upon which the designation was or is proposed to be made and 
written interrogatories with respect thereto. In the case of organizations des- 
ignated pursuant to Paragraph 3, Part III of Executive Order No. 9835, such 
statement may include information obtained since the designation. 
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gection 413 Reply by organization. The organization, within sixty days fol- 
ing receipt of such statement and interrogatories, may file a verified reply 

me shall be signed by the executive officers (or persons performing the ordi- 
= and usual duties of executive officers) of such organization. The reply 
pee’ answer each interrogatory completely and with particularity and shall 
oaimited to statements of fact. The organization may also submit supporting 
affidavits with its reply. Failure to answer any interrogatory or any part thereof 
hall be deemed an admission of the truth of the facts to which such inter- 
: atory or part thereof refers. The submission of an evasive reply to any 
pe rrogatory or any part thereof shall likewise be deemed an admission of the 
rs ie to which such interrogatory or part thereof refers. Failure of the organ- 
‘sation to file a reply within the sixty days provided therefor shall constitute an 
acquiescence in designation. j : 

Section 41.4 Request for hearing. Any organization filing a reply as pro- 
yided in this Part may accompany its reply with a written request for a hear- 

In the absence of such request, the Attorney General shall determine the 
matter on the basis of the information available to him and the reply of such 
on. 
=, 41.5 Notice of hearing. Upon receipt of a request as provided in Sec- 
tion 41.4, the Attorney General will set a date and fix a place for hearing and 
notify the organization thereof by registered mail. ; ; 

Section 41.6 Default. When an organization declines or fails to appear at 
any scheduled hearing, the Attorney General shall without further proceedings 
determine the matter on the basis of the information available to him and the 
reply of the organization. ; ; : 

Section 41.7 Hearing Board or Officer. For the purpose of conducting any 
hearing as provided in this Part the Attorney General shall assign such officer 
or board as he shall deem necessary. ‘ 

Section 41.8 Hearing. (a) If upon the basis of the statement, interroga- 
tories, reply and affidavits (if any) submitted as provided in this Part it appears 
to the beard or hearing officer that a determination may appropriately be made 
without the taking of evidence, the proceeding may be conducted without the 
taking of such evidence. 

(b) The Attorney General, at his election, may rely upon the statement of 
grounds upon which the designation was or is proposed to be made, or may intro- 
duce evidence in support thereof or supplemental thereto, or in rebuttal of any 
evidence received on behalf of the organization. 

(c) Hearings before a board or officer shall be informal and shall be con- 
ducted in an orderly and impartial manner. 

(d) An organization shall be entitled to appear by counsel or other repre- 
sentative of its own choice. 

(e) Testimony shall be given under oath or affirmation. 

(f) The ordinary rules of evidence need not be adhered to at the hearings 
but reasonable bounds shall be maintained as to relevancy, competency and 
materiality. Both the Attorney General and the organization may introduce 
such evidence as the board or officer may deem proper in the particular case. 
In the discretion of the board or officer, the affidavit of any witness may be re- 
ceived in lieu of his oral testimony. 

(g) Whenever, in the judgment of the board or officer, the proposed testimony 
of any witness appears to be irrelevant, immaterial, cumulative, or repetitious, 
the board or officer may refuse to receive such testimony. 

(h) All objections to the admission or exclusion of evidence or other rulings 
of the board or officer shall be limited to a concise statement of the reasons 
therefor and shall be made part of the record. Argument upon such objections 
may be limited in the discretion of the board or officer. 

(i) The board or officer shall be authorized to receive as evidence on behalf 
of the Attorney General information or documentary material, in summary form 
or otherwise, without requiring disclosure of classified security information or 
the identity of confidential informants. 

(j) Witnesses testifying before the officer or board shall be subject to cross- 
examination, provided that no witness on behalf of the Government shall be 
ee to disclose classified security information or the identity of confidential 

ormants, 

(k) If in the course of a hearing any witness or other participant is guilty of 
misbehavior which obstructs the hearing, such person may be excluded from 
further participation in the hearing. 
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Section 41.9 Recording to testimony. The testimony and proceedin 


gS a 
hearing shall be recorded and transcribed by a person or persons designated 


the Attorney General and made part of the record. The organization, 
counsel or authorized representative, shall be entitled to inspect the tra 
and, upon request and at its cost, shall be furnished a copy thereof. 

Section 41.10 Determination. Within a reasonable time following congas 
tion of any proceeding hereunder, the Attorney General shall make a deternj. 
nation on the record which shall include the statement of the grounds, inte 
tories, replies to the interrogatories, affidavits, and testimony elicited at 
hearing and other documents and papers filed in the proceeding, and shall no 
the organization of the determination by registered mail. In making his dete. 
mination the Attorney General shall take into consideration any handicap jp. 
posed upon an organization by the non-disclosure to it of classified security infop. | 
mation or the identity of confidential informants and by reason of the lack of | 
opportunity to cross-examine confidential informants. 

Section 41.11 Previous designations not affected. The promulgation of the | 
rules of procedure contained in this Part shall not be deemed a revocation ot 
any designation made by the Attorney General pursuant to Paragraph 8, Part Ill 
of Executive Order No. 9835, but each such designation shall continue in effect 
unless the administrative process herein provided is invoked by the organization | 
affected and upon completion thereof a contrary determination is made by the 
Attorney General as to such organization. 


by it 
nscript, | 


(Following is a subcommittee staff memorandum on the subject of | 


the Attorney General’s list :) 
[Constitutional Rights Subcommittee staff memorandum] 


COMMENTS AND RECOMMENDATIONS ON THE ATTORNEY GENERAL’S List oF 
ORGANIZATIONS 


Association of the Bar of the City of New York; Report of the Special 
Committee on The Federal Loyalty Security Program (1956) 


(Summary of recommendations, pp. 154-155) 


The Attorney General’s list of subversive organizations should be abolished, 
unless it can be and is modified and revised in the following respects. 

1. Eliminate organizations defunct for 10 years or mere. 

2. The list should specify the period and nature of subversive activity. 

3. The list should be kept up-to-date. 

4. The list should include only those organizations which have had opportu- 
nity for due process in reply. 

5. Mere membership is not to be construed as establishing individual’s sub 
version unless membership has been made illegal by statute. 

6. The Department of Justice should make available to security officers and 
boards relevant information concerning all organizations whose character may 
be pertinent to an inquiry. 

“There is strong reason to believe the list has come to be used indiscriminately 
and almost as though it were a judgment—which it is not—establishing the 
subversive character of the organizations listed. And membership in such an 
organization, without more, seems at times to have been taken as ground of 


disqualification for employment without any evidence as to the employee’s knowl | 
edge of the nature of the organization or as to the extent of his participation in | 


its activities” (p. 156). 
Report of the Commission on Government Security (June 21, 1957) 


(Summary of recommendations, pp. 96-100) 


The Attorney General’s list should be retained with the modifications enumer- 
ated below : 

1. Showing of date when organization became subversive, totalitarian or Com- 
munist dominated and when it ceased to be of such character if such a change 
occurred. 

2. Organizations which have ceased to exist should be kept on the list, but 
the date of dissolution should be noted with relevant information. 
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vestigation should precede a listing on the Attorney General’s list. 
: nite eeesednnne are to be provided through the facilities of the Central 


Security Office. 


“The creation and use of the list is a part of the investigative process. For 
the sake of uniformity and to avoid a different list in each department and 
ncy, it is important to retain a single list prepared by the Attorney General. 
- en such a list not available, the Attorney General would still be obligated to 
advise the various departments and agencies as to the subversive character of 
nizations to which employees or applicants for employment within such de- 
a onan or agency belong or have belonged. The discharge of such responsi- 
bility without the use of an official list would be more prejudicial to national 
security and freedom of association than the present system. 

“The mere fact that an employee or applicant for clearance is a member of 
an organization appearing on the Attorney General’s list should not be inter- 
preted as conclusive evidence of the employee’s or applicant s unfitness for em- 
ployment. The greatest care must be taken to avoid misinterpretation of affilia- 
tion. The affiliation should be viewed in the light of the member’s knowledge of 
the purposes of the organization, or the extent to which such organizational pur- 

had been publicized at the time the individual joined the organization or 
retained membership therein. The character and history of an organization must 
be closely examined, with the realization that loyal persons, ignorant of its true 
purpose, may have been persuaded to join for innocent reasons (p. 100). 


Mr. Ravn. No, sir; I think I had my say and everybody has been 
awfully patient this morning and I appreciate it. 

Mr. StayMAN. Then one last question, Mr. Rauh. Perhaps you 
have seen a study of U.S. foreign policy which was mentioned in the 
press in the last few days? It isa summary of views of retired foreign 
service officers prepared for the Committee on Foreign Relations of the 
US. Senate, dated June 15, 1959, a committee print. 

There has been some reference to the portion—Security Procedures 
in the Department of State—and I would like to put that excerpt ipto 
the record. + «a 

Senator Hruska. It will be received without objection. 

(The material referred to follows :) 





[Committee print, 86th Cong., 1st sess.] 
STUDY OF UNITED STATES FOREIGN POLICY 


SUMMARY OF VIEWS OF RETIRED FOREIGN SERVICE OFFICERS, PREPARED FOR THE 
COMMITTEE ON FOREIGN RELATIONS, UNITED STATES SENATE, PURSUANT TO THE 
Provisions oF S. Res. 31, 86TH CoNnerEss, 1st Session, JUNE 15, 1959 


[P. 51] 
SECURITY PROCEDURES IN THE DEPARTMENT OF STATE 


State Department security procedures were scathingly condemned 
in one letter which described a rather frightening, all-pervasive appa- 


ratus which constantly checks both the public and private lives of State 
Department personnel. 


The exaggeration beyond all reasonable limits of the attempt to achieve security 
in Government personnel is one of the great misfortunes of our times. The 
Department of State and the Foreign Service of the United States have been 
among the principal victims. There is a widespread impression that since the 
death of Senator McCarthy and the removal of McLeod to a post where his 
influence for evil is greatly reduced the excesses and injustices of the security 
program have come to anend. It would, indeed, appear from all reports that they 
have been greatly reduced, but it must not be forgotten that the security program 
has become institutionalized. There is a large organized body of men in the 
Department of State—I have no knowledge of their present number, but they 
Were several hundreds a few years ago—whose sole business is to spy upon and 
report upon their colleagues and associates. It can hardly be supposed that these 
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men, many of whom have little capacity for anything else, have ceased the 
tices which they were originally organized to perform. I know that desks wo, 
periodically searched ; that private correspondence, even while going through the | 
mails, was opened and read; that telephones were tapped; that servants Wer 
asked to spy upon their employers; that secretaries were asked to report 

the men for whom they worked; and that Foreign Service officers were asked t) 
make a practice of spying upon and reporting anonymously upon their Colleagues | 
I do not know whether it is true or not, but it is very generally supposed thar 
listening devices were installed far and wide in offices and presumably also jy | 
private homes. It must be emphasized that these activities were directed, Dot 
against persons individually suspected of disloyalty, but were directed againg 
the generality of officers and employees in the Foreign Service and in the Depar, 
ment of State. It was widely believed, and I think correctly, that much of the 
information collected by these nefarious means was used for purposes that had 
no relation to the loyalty and security program. It was said that only the guilty 
would suffer and that the innocent had nothing to fear, but there are many meq 
and women, perhaps oversensitive by nature, whose virtue is above reproach, why 
cannot live and work happily in an atmosphere of suspicion as the victims “| 
constant espionage. That such a system is susceptible of abuse and that oy.| 
rageous abuses have actually occurred cannot be denied. I have myself, in thy’ 
performance of duty, seen enough reports of security officers and dealt with | 
enough cases of outrageous injustice to have some idea of what a system of this | 
kind accomplishes. 

The whole loyalty and security program in the Department of State shou | 
be carefully and radically reformed. A principal feature of this reform shouj | 
be a careful tabulation of the men and women who have left the Foreign Servic 
during these last years: | 

How many were dismissed for due cause? 
How many were dismissed unjustly and should be reinstated ? 
How many were forced by improper pressure to resign or retire? 
How many resigned because they could not afford to continue in the Serv. 
ice? 
How many resigned because they would not tolerate the espionage to which | 
they were subjected? 
The answers to these questions would, I am sure, produce some highly significant 
material. The reform should involve not only changes in spirit and practice, 
but also the replacement of such personnel as has demonstrated and sometimes 
expressed its belief that Democrat, New Dealer, Radical, Socialist, Leftist, Com. 
munist, and subversive are synonymous terms. 


Mr. Starman. On page 51, “security procedures in the Department | 
of State.” The study states: : 


State Department security procedures were scathingly condemned in one 
letter which described a rather frightening all-pervasive apparatus which con- 
stantly checks both the public and private lives of State Department personnel. 


Then they print an excerpt of that letter and I will read only a portion | 
of the excerpt : 


I know that desks were periodically searched, private correspondence, eve 
while going through the mails, was opened and read, telephones were tappei, 
servants were asked to spy upon their employers, secretaries were asked t 
report upon the men for whom they worked. Foreign Service officers were 
asked to make a practice of spying upon and reporting anonymously upon their 
colleagues. I do not know whether it is true, but it is very generally supposed 
that listening devices were installed far and wide in offices and presumably 
also in private homes. It must be emphasized that these activities were directed, 
not against persons individually suspected of disloyalty, but were directed against 
the generality of officers and employees in the Foreign Service and the Depart 
ment of State. 

It was widely believed, and I think correctly— 


I am quoting— 


that much of the information collected by these nefarious means, was used 
for purposes that had no relation to the loyalty and security program. It 
was said that only the guilty would suffer and that the innocent had nothing 
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to fear, but there are many men and women, perhaps oversensitive by nature, 
whose virtue is above reproach, who cannot live and work happily in an at- 
mosphere of suspicion as the victims of constant espionage. That such a 
system is susceptible of abuse and that outrageous abuses have actually occurred 
cannot be denied. I have, myself— 


[am still quoting— 


in the performance of duty, seen enough reports of security officers and dealt 
with enough cases of outrageous injustice, to have some idea of what a system 
of this kind accomplishes. 

Do you have a comment on this matter, Mr. Rauh ? 

Mr. Ravu. Yes, when this was called to my attention, I was tre- 
mendously shocked by it. I had recalled that some years ago the 
Civil Service Commission had issued some regulation or statement 
that called for reporting on one’s fellow employees. I remember 
Senator Lehman made a statement on the floor attacking the regu- 
lation and it was withdrawn. Maybe possibly you remember that, 
too, Mr. Slayman, that there was such a statement. 

Mr. StayMANn. Yes. 

Mr. Ravu. It seems to me that the committee ought to go into 
this matter by a formal communication to the State Department in 
this regard. I just don’t think you get the best out of people that 
way. I think you get the best out of people by having the most trust 
you can in them and I think that this kind of a thing, if true, must 
adversely affect the Foreign Service. I think maybe you will recall, 
Senator, some oo ago when Mr. Joseph Grew and four other dis- 
tinguished ex-diplomats—Mr. Grew, you recall, was the Ambassador 
to Japan, I think, at the time the war started—wrote about the diffi- 
culties in the Foreign Service and some of the handicaps that then 
came from the various security programs. I think some of the people 
who signed that letter, Mr. Slayman, besides Mr. Grew, might be 
available to give you information. I would certainly urge the sub- 
committee to check into this. There may not be anything in it. How- 
ever, aman wrote a serious letter making this statement. I certainly 
would hope that it would be looked at. I don’t see that this man had 
an ax to grind from reading his letter. 

On its face, it looks like the writing of a man who was concerned 
with a serious problem in American life, and I would hope that in 
one way or another the subcommittee would find out the facts, and I 
am sure that the able staff will try to do that. 

Senator Hruska. You would be in favor of confrontation of that 
witness before the committee and a little cross-examination and some 
documentation ? 

Mr. Ravn. Yes, sir. Before the committee should accept that, just 
as much as when investigating anything else. I am not asking the 
committee to accept anything on our side without full procedures as I 
would expect to have put on the other side. 

Senator Hruska. You have made that plain. I surely wouldn’t 
think and no one would contend by that declaration that he would 
just let anybody go in the Foreign Service without some due regard 
for security and for loyalty and for faithfulness to our Government. 

Mr. Ravu. The problem is one of balance as you so well said. I 
think the balance lies with confrontation. I hope if the committee goes 
into this and gets the administration witnesses up here, something can 
be worked out that will be satisfactory to all of us. 
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Senator Hruska. Thank you very much, Mr. Rauh. Now th 


that will conclude the hearings this morning. It is the hope of th | 
Senator from Nebraska, acting chairman of this committee, that in | 
due time we will get the views of some members of the Commissio, | 
on Government Security who wrote that 800-page report which wa, | 


issued a couple of years ago. 


Mr. Stayman. Mr. Chairman, 


mutually agreeable time. 
Senator Hruska. I am very gratified to hear that. I think yw 


can hear with profit also, if they are so disposed, from Senator Cotton | 


and Senator Thurmond, who were both on that committee, as well ag 
the entire House counterparts who represented the Congress on that 


Commission. The subcommittee meeting will be recessed subject ty | 


the call of the Chair. 
(Whereupon, at 12:48 p.m., the subcommittee recessed.) 
(Subsequently, the chairman ordered that the following materials 


be printed, without objection, in the record and the appendix of this 
hearing :) 


I. 


II. 


III. 


IV. 


VI. 
VII. 


VIIl. 
IX. 


IX. 
XII. 


Announcements of these hearings: 
(a) May 25, 1959: public statement by Senator Hennings. 
(b) June 25, 1959: Congressional Record, volume 105, No. 106 ( 
edition), page 10777: notice in the record of Senate proceedings, 

Texts of selected Court decisions: 

(a) William L. Greene v. McElroy, et al., 360 U.S. 474; decided June 
29, 1959. 

(0) Charles Allen Taylor v. McElroy, et al., 360 U.S. 709; decided 
June 29, 1959. 

(c) William Vitarelli v. Seaton, 359 U.S. 585; decided June 1, 1959, 

(ad) Kendrick Cole v. Young, 351 U.S. 536, decided June 11, 1956. 

(e) Cafeteria and Restaurant Workers Union, Local 473, AFL-CIO 
v. McElroy, USCA (D.C.), decided August 21, 1959. 

Tables of contents of hearings conducted on Security and Constitutional 
Rights, by the Senate Constitutional Rights Subcommittee, in 1955 and 
1956: 

(a) Part I—1955. 
(6b) Part II—1956. 
Senate Constitutional Rights Subcommittee staff memorandums: 


(a) June 17, 1959: The industrial personnel security review program 


and comments thereon by the “Wright” Commission. 
(6) July 1, 1959: The “Attorney General’s List” of proscribed organi- 
zations, together with a copy of the latest such list. 


. Senate bills in the 86th Congress (1959) : 


(a) S. 776, sponsored by Senator Butler. 
(b) S. 1916, sponsored by Senators Stennis and Cotton. 
(c) S. 2314, sponsored by Senator Thurmond. 
(d) S. 2392, sponsored by Senators Johnston and Eastland. 
Regulations of the Atomic Energy Commission regarding security clearance 
procedures. 
Regulations of the Department of Defense, for Industrial Personnel Se 
curity Review. 
Regulations of the Attorney General on designation of organizations. 


June 25, 1959: Statement by Senator Hennings regarding status of Wil 
liam V. Vitarelli. 


. Law review article by Robert B. McKay, “The Right of Confrontation,” 


Washington University Law Quarterly, volume 1959, No. 2 (April 1959); 
Washington University, St. Louis, Mo. 

Article by Eugene V. Rostow, “Needed, a Rational Security Program,” 
Harper’s magazine, July 1957. 

Briefs for the parties in the cases of Greene vy. McElroy and Taylor v. Me 
Etroy, filed in the U.S. Supreme Court, October term, 1958. 


I talked to Loyd Wright long dis. | 
tance and he would like to be available to the subcommittee at , | 





EXCH 
str 
THC 
wil 


Hon. W 
The At 
Depart 
Washi 
DEAR 
ment 0! 
present 
cedures 
an ind. 
I we 
Attorn 
how né 
who us 
For 
June 2 
July 2. 
Whe 
I lo 


Hon. 7 
The A 
Depar 


appea 
views 
Feder 
progr 
prefe’ 
leewa 

Sin 
Supr 
consi 
ing p 


and « 


We 
tton 
I] ag 


that | 
t to | 


rials 


daily 
ings, 


June 


cided 


O10 


ional 
) and 


gram 


gani- 


"ance 


1 Se 


APPENDIX 


EXCHANGE OF CORRESPONDENCE BETWEEN CON- 
STITUTIONAL RIGHTS SUBCOMMITTEE CHAIRMAN 
THOMAS C. HENNINGS, JR., AND ATTORNEY GENERAL 
WILLIAM P. ROGERS 


JUDICIARY SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
U.S. SENATE, 
Washington D.C., June 30, 1959. 
Hon. WILLIAM P. RoGeErs, 
The Attorney General, 
Department of Justice, 
Washington, D.C. 

Dear Mr. ATTORNEY GENERAL: This is to invite you, as an interested Govern- 
ment official, to appear before the Senate Constitutional Rights Subcommittee and 
present your views on methods of obtaining due process of law in hearing pro- 
cedures under Federal loyalty-security programs, with particular reference to 
an industrial personnel security program. 

I would also be interested in receiving your views on the use today of the 
Attorney General’s list of proscribed organizations—how the list is compiled, 
how names of organizations are added to the list, how names are removed, and 
who uses the list for what purposes. 

For your convenience, I am enclosing copies of statements dated May 25 and 
June 25, 1959. As you will note, our first hearing will be held Thursday morning. 
July 2, 1959. 

When would you prefer to testify ? 

I look forward to hearing from you about this matter in the near future. 

Sincerely yours, 
THoMAS C. HENNINGS, Jr., 
Chairman. 


JUDICIARY SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
U.S. SENATE, 


Washington, D.C., July 13, 1959. 
Hon. WILLIAM P. RoGERs, 


The Attorney General, 
Department of Justice, Washington, D.C. 


Deak Mr. ATTORNEY GENERAL: In my letter to you of June 30, inviting you to 
appear before the Senate Constitutional Rights Subcommittee to present your 
views on methods of obtaining due process of law in hearing procedures under 
Federal loyalty-security programs, particularly the industrial personnel security 
programs, I did not mention any specific date when the subcommittee would 
prefer to hear your testimony since I wanted to afford you the greatest possible 
leeway and convenience in fitting such an appearance into your schedule. 

Since writing that letter, however, I have heard reports that as a result of the 
Supreme Court’s decision in the case of Greene v. McElroy the administration is 
considering the issuance of an Executive order covering, among other things, hear- 
ing procedures under the industrial personnel security program. 

In view of the grave constitutional rights questions dealing with confrontation 
and cross-examination raised in the majority opinion in the Greene case, I think 
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it is highly important, before any action is taken, either in the form of legislatigy 
or Executive order, to formulate new rules or authorization for the industria) 
personnel security program, that this subcommittee have the opportunity to hear 
the testimony of appropriate Government officials. 

Accordingly, I have scheduled a hearing by the subcommittee for the morning 
of Tuesday, July 28, to hear your views as chief legal officer of the Government 

I hope that this date is convenient for you. 

Sincerely yours, 
THoMAS C. HENNINGS, Jr,, 


Chairman, 


OFFICE OF THE ATTORNEY GENERAL, 


Washington, D.C., July 14, 1959, 
Hon. THomAs C. HENNINGS, Jr., 


Chairman, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, U. 8. Senate. 


Dear SENATOR: This is in regard to your letter of July 13 suggesting that | 
testify before your subcommittee on July 28 regarding the Supreme Court's de. 
cision in Greene v. McElroy. The administration has studied that decision and 
is considering what legislative recommendations, if any, to make as a result of it 


It is also considering what action to take in the event it is decided that legisla. | 


tion is not advisable. 

The industrial security program, as you know, is under the direct supervision 
of the Defense Department. The opinions in the Greene case set forth the nature 
and extent of the legal problems involved so that there is little or nothing that 
could be added by way of testimony in that regard at the present time. 

Because there is little of a constructive or helpful nature which a representa. 
tive of the Department of Justice could provide by testimony now it would be 
appreciated if any decision as to such testimony could be postponed at this time. 

With kind personal regards. 

Sincerely, 


WILLIAM P. ROGERS, Attorney General. 
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EXCHANGE OF CORRESPONDENCE BETWEEN CON- 
STITUTIONAL RIGHTS SUBCOMMITTEE CHAIRMAN 
THOMAS C. HENNINGS, JR., AND SECRETARY OF DE- 
FENSE NEIL H. McELROY 


JUDICIARY SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
U.S. SENATE, 
Washington, D.C., June 30, 1959. 
Hon. New. H. McELRoy, 
The Secretary of Defense, 
The Department of Defense, 
Washington, D.C. 

Dear Mr. SEcreTARY: This is to invite you, as an interested Government of- 
ficial, to appear before the Senate Constitutional Rights Subcommittee and pre- 
sent your views on methods of obtaining due process of law in hearing proce- 
dures under Federal loyalty-security programs, with particular reference to 
an industrial personnel security program. 

For your convenience I am enclosing copies of statements dated May 25 and 
June 25, 1959. As you will note, our first hearing will be held Thursday morning, 
July 2, 1959. 

When would you prefer to testify? 

I look forward to hearing from you about this matter in the near future. 

Sincerely yours, 
THOMAS C. HENNINGS, Jr., Chairman. 


THE SECRETARY OF DEFENSE, 
Washington, July 10, 1959. 
Hon. THoMaAs C. HENNINGS, Jr., 
Chairman, Comimittce on the Judiciary, 
Subcommittee on Constitutional Rights, 
U.S. Senate. 


Dear SENATOR HENNINGS: Your letter of June 30, 1959, inviting Mr. McElroy 
to present the views of the Department of Defense to your subcommittee con- 
cerning the methods for obtaining due process of law in hearing procedures under 
the Federal loyalty-security programs is appreciated. 

Since the Greene decision on June 29, the Department of Defense, together with 
other interested agencies of the Government, have been engaged in an intensive 
study of the decision to determine its significance and effect on the future opera- 
tions of the industrial security program. Until such time as that study has been 
completed and a position of the executive branch established, I believe, it would 
be inappropriate for any Department of Defense witness to testify before your 
subcommittee. 

Upon the establishment of an executive branch position I shall communicate 
with you further regarding such an appearance. 

Sincerely yours, 


Tuomas S. Gates, Deputy. 
989 
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JUDICIARY SUBCOMMITTEE ON CONSTITUTIONAL RIGHTs, 

U.S. Senate, 
Washington, D.C., July 13, 1959, 
Hon. Nett H. McEtroy, 
The Secretary of Defense, 
The Department of Defense, 
Washington, D.O. 


Deak Mr. Secretary: I have received a letter from Deputy Secretary of pp 
fense Thomas S. Gates, in response to my letter to you dated June 30, 1959. 

In my letter to you of June 30, inviting you to appear before the Senate Const. 
tutional Rights Subcommittee to present your views on methods of obtaining dy 
process of law in hearing procedures under Federal loyalty security programs 
particularly the industrial personnel security programs, I did not mention 
specific date when the subcommittee would prefer to hear your testimony sing 
I wanted to afford you the greatest possible leeway and convenience in fitting 
such an appearance into your schedule. 

Since writing that letter, however, I have heard reports that as a regy} 
of the Supreme Court’s decision in the case of Greene v. McElroy the admin. 
istration is considering the issuance of an Executive order covering, among 
other things, hearing procedures under the industrial personnel security 
program. 

In view of the grave constitutional rights questions dealing with confront. 
tion and cross-examination raised in the majority opinion in the Greene case, 
I think it is highly important, before any action is taken, either in the form 
of legislation or Executive order, to formulate new rules or authorization for 
the industrial personnel security program, that this subcommittee have the 
opportunity to hear the testimony of appropriate Government officials, 

Accordingly, I have scheduled a hearing by the subcommittee for the mom. 
ing of Wednesday, July 29, to hear your views as Secretary of Defense. 

I hope that this date is convenient for you. 

Sincerely yours, 
THOMAS C. HENNINGS, Jr., Chairman. 


OFFICE OF THE SECRETARY OF DEFENSE, 
Washington, D.C., July 16, 1959, 
Hon. THomAs C. HENNINGS, Jr., 
Chairman, Committee on the Judiciary, 
Subcommittee on Constitutional Rights, 
U.S. Senate. 


Deak SENATOR HENNINGS: This refers to your letter of July 13, 1959, ad- 
dressed to the Secretary of Defense, indicating the desire of the committee to 
commence hearings on July 29. 

As was indicated in this Department’s letter of July 10, 1959, the Greene 
decision is being studied by the Department and by other interested agencies; 
and consideration is being given to whether the administration should make 
recommendations for legislation, and to any other steps which should be taken. 
I do not know at this time whether such studies will have been completed 
by July 29. The nature of the problem is covered in the Greene case opinion. 
Until a proposed solution is determined within the executive branch, there is, 
of course, little which a witness could contribute to the Committee’s study. 

Sincerely, 
GEORGE W. VAUGHAN, 
Assistant to the Secretary for Legislative Affairs. 
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JUDICIARY SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
U.S. SENATE, 
Washington, D.C., September 12, 1959. 
Hon. Nett H. McELRoy, 
The Secretary of Defense, 
The Department of Defense, 
Washington, D.C. 

Dear Me. Secretary : On June 30, 1959, and again on July 13, 1959, I wrote you 
a letter inviting you to appear before the Subcommittee on Constitutional Rights 
to present the views of the Department of Defense concerning methods of obtain- 
ing due process of law in hearing procedures under the Federal loyalty security 

rograms, particularly the industrial personnel security program. 

On July 10, 1959, Deputy Secretary of Defense Thomas S. Gates replied to my 
initial letter, stating that the Department of Defense, together with other inter- 
ested agencies of the Government, were engaged in an intensive study of the 
decision of the Supreme Court in the Greene case to determine its significance 
and effect on the future operations of the industrial security program. Secretary 
Gates stated that until such times as that study was completed, it would be 
inappropriate for any Department of Defense official to testify before this sub- 
committee, but that upon the establishment of an executive branch position 
he would communicate further with me regarding such an appearance. 

In the light of Secretary Gates’ letter, and a letter of similar import sent 
to me on July 16 by George W. Vaughan, Assistant to the Secretary for Legisla- 
tive Affairs, it was highly disturbing to read in the Friday, September 11, edition 
of the Washington Evening Star a news dispatch reporting that the White 
House intends to issue an Executive order in the near future dealing with the 
industrial personnel security program. I trust that this news dispatch was 
in error, and that no such definitive action formalizing procedures in the in- 
dustrial personnel security program will be taken before the Constitutional 
Rights Subcommittee has the opportunity to hear the testimony of appropriate 
Government officials, including representatives from the Department of Defense. 

I shall appreciate hearing from you immediately whether the study of the 
Greene decision referred to in Secretary Gates’ letter has been completed, and 
if so, when it would be convenient for you and other appropriate officials of 
the Department of Defense to testify before the Subcommittee on Constitutional 
Rights. 

Sincerely yours, 
THoMAS C. HENNINGS, Jr., Chairman. 











STATEMENTS BY SENATOR THOMAS C. HENNINGS, Jr, 
CHAIRMAN, SUBCOMMITTEE ON CONSTITUTIONA, 


RIGHTS, CONCERNING FEDERAL LOYALTY-SECURITY | 


PROGRAMS 


{For release Monday morning, May 25, 1959] 


SENATOR HENNINGS ANNOUNCES PuBLIC HEARINGS To EXAMINE “DUE Process 
oF LAW” IN FEDERAL LOYALTY-SECURITY PROGRAMS 


WASHINGTON, D.C., Monday, May 25, 1959.—U.S. Senator Thomas C. Hennings, 
Jr. (Democrat, of Missouri), chairman, today announced that the Senate Gop. 
Stitutional Rights Subcommittee will conduct public hearings next month oy 
methods of providing “due process of law” in hearing procedures in Federa| 
loyalty-security programs, particularly the industrial personnel security review 


program, and the use of the “Attorney General’s List” of proscribed organizations | 


These programs, the Senator explained, cover clearance for access to classified 
information, the industrial program covers civilians working for private cop. 
panies who hold defense production contracts. 

“Since our subcommittee study in November 1955, published as ‘Security 
and Constitutional Rights,’ there have been repeated doubts, controversy, and 
litigation about the extent to which fundamental fair hearing requirements are 
given industrial defense employees and Government personnel,” Senator Hennings 
said. 

Constitutional rights of all people in the United States are too important 
to be neglected in any area, he continued. 

“No sound and sensible fair hearing provisions exist in law today and, in fact, 
the industrial program even lacks of clear statutory base or constitutional 
authorization,’ Senator Hennings stated. 

The chairman expressed the view that the subcommittee should draft proper 
procedures for incorporation into any program authorization legislation which 
may be considered by this Congress. 

The witnesses are to be appropriate Federal officials and other persons from 
private life who have had experiences helpful to the subcommittee in writing 
desirable legislative provisions. 

Senate Resolution No. 62 of the present Congress, the Senator said, grants 
authority to the subcommittee “* * * to examine, investigate, and make a 
complete study of any and all matters pertaining to constitutional rights.” 


{From Congressional Record, June 25, 1959, p. 10777] 


NOTICE OF HEARINGS RELATING TO DuE Process or LAW BY SUBCOMMITTEE ON 
CONSTITUTIONAL RIGHTS OF COMMITTEE ON JUDICIARY 


Mr. HENNINGsS. Mr. President, as chairman of the Senate Judiciary Subcom- 
mittee on Constitutional Rights, I wish to announce that public hearings will be 
conducted by the subcommittee on methods of providing “due process of law” in 
hearing procedures in Federal loyalty security programs, particularly the indus- 
trial personnel security review program; and on the use today of the Attorney 
General’s list of proscribed organizations. 

The hearings begin at 10:30 a.m., Thursday, July 2, 1959, in room 457, Old 
Senate Office Building, Washington, D.C. 

The scheduled witnesses are: Ralph S. Brown, Jr., professor of law at Yale 
Law School, and author of the recently published book, “Loyalty and Security,” 
and numerous articles on the subject ; and Joseph L. Rauh, Jr., Washington, D.C. 
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attorney, former law clerk to Supreme Court J ustices Cardozo and Frankfurther, 
and legal counsel for Charles Allen Taylor in the current Supreme Court case. 

In November 1955, the subcommittee conducted extensive hearings covering 
these subjects; the printed record of those hearings is entitled “Security and 
Constitutional Rights.” A few copies are still available in the subcommittee 


office. 


[For release Thursday p.m., June 25, 1959] 


WasHineTon, D.C.—U.S. Senator Thomas C. Hennings, Jr., (Democrat of 
Missouri), chairman of the Senate Constitutional Rights Subcommittee, today 
made the following statement in connecticn with the Vitarelli case: 

“It has come to my attention that William V. Vitarelli is having difficulty ob- 
taining back pay due him because he was wrongfully discharged as a so-called 
“security risk” more than 5 years ago by the Department of the Interior. 

“Both the Departments of Interior and Justice seem to agree that he is en- 
titled to such back pay. 

“Mr. Vitarelli originally appeared as a witness before the Constitutional 
Rights Subcommittee in 1955 during the course of our investigation of the 
Federal loyalty-security programs. As I understand the facts, Vitarelli was dis- 
charged approximately 5 years ago by the Department of the Interior as a so- 
called ‘security risk’. He fought his case through the courts and on June 1 of 
this year the Supreme Court of the United States held that he had been im- 
properly dismissed, and held, in effect, that he should be reinstated. Now, 
despite this Supreme Court decision in his favor, and despite the fact that the 
Department of the Interior and the Department of Justice both agree that he 
should receive back pay, the General Accounting Office takes the position that 
there is no statutory authority by which Mr. Vitarelli can be paid. Ap- 
parently the only recourse Mr. Vitarelli now has under the law is to sue the 
Government for his back pay in the Court of Claims. 

“Simple justice demands that Mr. Vitarelli be given his back pay as quickly 
as possible. If, as the General Accounting Office asserts, no statutory authority 
now exists by which a person in Mr. Vitarelli’s position can be paid, Congress 
should act immediately to remedy this defect in the law. It is ridiculous to 
have a man spend 5 years vindicating his rights against the Government, only 
to find after he is proved right by the Courts that he must bring another suit 
against the Government in order to obtain money everyone agrees is due him. 

“I have asked the staff of the Constitutional Rights Subcommittee to give me 
a complete report on the current state of the law as it applies to Mr. Vitarelli’s 
case, and if legislation actually is needed to remedy this type of situation, I in- 
tend to draft such legislation and introduce it in the U.S. Senate at the earliest 
opportunity.” 











SENATE CONSTITUTIONAL RIGHTS SUBCOMMITTER | 


STAFF MEMORANDUM | 
JUNE 17, 1959, 


INDUSTRIAL PERSONNEL SECURITY REVIEW PROGRAM—AND SOME ComMMeyy 
THEREON BY THE COMMISSION ON GOVERNMENT SECURITY 





The industrial personnel security review program is concerned only with 
authorizations for access to Government-classified information and materia) 
The persons concerned are contractors to the Government and their employe 
The program does not apply to Government employees. 

The Department of Defense and the Atomic Energy Commission account tor | 
practically all contracts which involve classified information. The number ¢ 
persons in industry requiring clearance is about 3 million. 

In the fiscal year ending July 31, 1956, 418 cases had been considered by the 
Office of Industrial Personnel Security Review in the Department of Defengg | 
Currently, about 300 cases are considered annually. I 

| 


CONSTITUTIONAL AND STATUTORY AUTHORITY 


The Commission on Government Security observed in its report dated Jun 
1957 : 

“It is clear that there is no statute (or Executive Order) which ezpressy 
authorizes the Department of Defense to establish an industrial security pro 
gram. A legal basis for the program may, however, .be found in the impli 
authority contained in one or more * * * statutes (or Executive Order) * * # 
[Emphasis supplied.] [Report, p. 250.] 

In recent litigation, the Government contended that— 

“The power of the executive department to control, in the internal operations 
of the executive branch, the dissemination of secret military information in its 
custody is peculiarly and primarily an evecutive power. It does not depend upo 
a congressional grant of power, but flows from the constitutional vesting of the 
‘executive power’ in the President and the President’s powers as ‘Commande 
in Chief of the Army and Navy’ * * * 

“If, contrary to our view, it be thought that there must be some statutory 
grant of power for the executive branch to have and keep military secrets, it 
can be inferred, as a necessarily implicit authority, from the generalized provi- 
sions of the legislation providing for the organization of the defense establish- 
ment and giving to the Secretaries the power to administer their respective de 
partments and to control departmental property and procurement. National 
Security Act of 1947, 61 Stat. 495, as amended, 5 U.S.C. 171, et seq.” (Govern 
ment’s brief in Greene v. McElroy.) 

The Armed Services Procurement Act of 1947, 62 Stat. 21, 41 U.S.C., 151-161 
(1952) has also been cited by the Government in its brief in Taylor v. McElroy 
as authorization for the program. 

The industrial personnel security review program was established under “at- 
thority” of Executive Order 10501 (Dec. 3, 1953-18 Fed. Reg. 7049). 


STRUCTURE OF THE PROGRAM 


The Office of Industrial Personnel Security Review in the Department of | 


Defense is headed by a civilian director. The quasi-judicial functions are as 
signed to three boards (1) a central screening board located in Washington, 
(2) three hearing boards—New York City, Chicago, and San Francisco, and (3) 
a review board located in Washington. 

The screening board is composed of three members, military or civilian. 

The hearing board is composed of three members, one of whom must be 4 
civilian. The chairman of the hearing board must be a civilian. 

The review board must have at least one civilian member and one qualified 
lawyer member. Appointments are by the Secretaries of the three military 
services. 

PROCEDURES SCREENING BOARD 


Cases involving questions of clearance are forwarded by the concerned mil- 
tary department to the Washington office. They are first considered by the cet 
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tral screening board. Favorable determinations must be by unanimous vote. Ifa 
determination is made to suspend or deny clearance, the individual concerned is 
notified and supplied with a statement of reasons. The individual may then 
request & hearing. 

HEARING BOARD 


Hearings are not conducted with the formality of a court proceeding, but 
rather as administrative inquiries. The board may request the attendance of 
witnesses, but has no authority to pay witness fees or travel expenses. The per- 
gon concerned may be represented by counsel and may present witnesses in his 
behalf. The board is assisted by a security adviser and a legal adviser. 

Strict rules of evidence are not to be followed. The board may admit in 
evidence any material it regards of probative value. Hearsay evidence may be 
admitted and is to be accorded such weight as, in the opinion of the board, the 
circumstances warrant. ot 

Determination is reached by majority vote. 

If the vote is unanimous and the director is satisfied with the record, he may 
announce the determination as final. If the decision is not unanimous or he 
feels the case presents novel issues or unusual circumstances he forwards 
the case to the review board. 

REVIEW BOARD 


The review board, after examination of the case, may modify or reverse the 
decision of the hearing board. The decision is final, subject to reconsideration 
on its own motion, or at the request of the Secretary of Defense or the Secre- 
tary of one of the military departments. The review board may be reversed 
by the Secretary of Defense or by the Secretaries of the military departments 
by joint agreement. 

APPRAISAL OF THE PROGRAM 


The Commission on Government Security reported : 

“approximately 60 percent of the cases considered by the central screening 
poard since its establishment in 1955 have resulted in clearance for the indi- 
vidual concerned at that level. This figure contrasts with experience under 
the preceding program (1953-55) where clearances were issued in only 37 
percent of the cases by the regional screening boards. At the same time, when 
the cases unfavorable to the employee were subjected to the test of the hearing 
and review procedures, decisions reached by the central screening board were 
sustained in approximately 60 percent of the cases, as compared with 44 percent 
sustained under the 1953-55 program” (report, p. 263). 

The Commission on Government Security recommended the continuation of 
an industrial security program. However, it made a number of recommendations 
modifying the present program. 

1. Change of standard.—Present: Clearance shall be denied or revoked if it 
is determined, on the basis of all the available information by the person con- 
cerned is not clearly consistent with the interests of national security. 

Recommended: Clearance should be denied or revoked if it is determined, 
on the basis of all the available information, that access to classified informa- 
tion and materials will endanger the common defense and security. 

2. Criteria.—The present 22 criteria to be reduced to 14, eliminating multiple 
association criteria and that of remote association. 

3. Coverage.—Under present practice applications for clearance will not be 
accepted for job applicants. The Commission has recommended a procedure 
for prehiring clearances for access to secret and top-secret work. 

4. The Commission recommended against expansion of the industrial security 
program so as to authorize the exclusion of designated individuals from access 
toany part of a defense facility. 

5. The Commission recommended retention of the central screening board 
in the Office of Security in the Office of the Secretary of Defense. 

6. The Commission recommended that confrontation of persons who have 
supplied derogatory information should be allowed except for regularly estab- 
lished confidential informants engaged in obtaining intelligence and internal 
security information for the Government, and casual informants who have given 
information on the condition that they will not be called upon to testify or other- 
wise be subject to subpena. In the industrial security program such confronta- 
tion would be limited to the question of loyalty. 

7. The Commission recommended the right of subpena of witnesses where 
there is a right of confrontation. 











BILLS RELATING TO FEDERAL LOYALTY SECURIT, | 
PROGRAMS, INTRODUCED IN THE SENATE IN THR | 
86TH CONGRESS, 1ST SESSION 


' 
{ 
j 
' 


{S. 776, 86th Cong., 1st sess.] 


A BILL To authorize the Federal Government to guard strategic defense facilities against 
individuals believed to be disposed to commit acts of sabotage, espionage, or other | 
subversion 

' 


Be it enacted by the Senate and House of Representatives of the United Statey 
of America in Congress assembled, That this Act may be cited as the “Defense 
Facilities Protection Act.” 

Sec. 2. The Congress hereby finds that— 

(1) the history of modern warfare has established that the defense of | 
any country is greatly dependent upon the effective and continued operation | 
of its industrial economy and the full utilization of its productive capabjj. | 
ties. In time of war or of preparation for defense from attack by a pote. 
tial aggressor, injury to the industrial economy, or impairment of the 
productive capabilities of a country may severely curtail its military effe. 
tiveness, and such injury or impairment has become a major objective of 
aggressor nations in their preparation for and prosecution of war; 

(2) there exists in the United States a limited number of individuals as 
to whom there is reasonable ground to believe they may engage in Sabotage 
of the industrial economy and productive capabilities of the United States, 
espionage, or other subversive acts, in order to weaken the power and ability 
of the United States to cope with actual or threatened war, invasion, insur. 
rection, subversive activity, disturbance, or threatened disturbance of inter. 
national relations; 

(3) in such circumstances it is essential that, without impairing the rights 
or privileges of the great bulk of loyal United States citizens, such individuals 
be barred from access to facilities injury to which would be harmful to the 
industrial economy and productive capabilities of the United States, and, 
therefore, to its military effectiveness. 

Sec. 3. (a) Whenever the President finds by proclamation or Executive order 
that the security of the United States is endangered by reason of actual or threat. 
ened war, or invasion, or insurrection, or subversive activity, or of disturbance 
or threatened disturbance of the international relations of the United States, 
the President is authorized to institute such measures and issue such rules and 
regulations as may be necessary to bar from access to any defense facility or 
facilities individuals as to whom there is reasonable ground to believe they may 
engage in sabotage, espionage, or other subversive acts. The President may 
perform any function vested in him by this Act through or with the aid of such 
officers or agencies as he may designate. 

(b) Except as provided in subsection (c) of this section, no measure insti- 


tuted, or rule or regulation issued, pursuant to subsection (a) of this section 


shall operate to deprive any individual of access to any defense facility or 
facilities unless such individual shall first have been notified of the charges 
against him and given an adequate opportunity to defend himself against the 
charges. Such charges shall be sufficiently specific to permit the individual to 
respond to them, and such opportunity shall, if the individual so desires, include 
a hearing. The Administrative Procedure Act shall not be applicable to pro 
ceedings under this Act. Nothing contained in this Act shall be deemed to 
require any investigatory organization of the United States Government to dis 
close its informants or other information which in its judgment would endanger 
its investigatory activity: Provided, however, That in the event that such it 
formation is not disclosed the individual charged shall be furnished with a 
fair summary of the information in support of the charges against him, 
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) The measures instituted, or rules or regulations issued, pursuant to 

psection (a) hereof may operate to bar summarily any individual from 
eas to any defense facility or facilities provided that such individual shall 
Pe notified in writing of the charges against him within fifteen days from the 
time he is so barred and given an adequate opportunity to defend himself against 
such charges, including, if he so requests, a hearing within thirty days of the 
date of such request. Reasonable continuances may, however, be permitted if 
consistent with expeditious disposition of the matter. A determination shall 
pe made and transmitted to the individual affected within thirty days from 
the date of the termination of the hearing or, if no hearing is requested, of 
the submission of the individual’s defense to the charges, and if administrative 
proceedings are provided by the rules or regulations for review of any such 
determination they shall be promptly determined, In the event that the sum- 
mary bar against such individual is removed asa result of any proceeding, the 
individual shall be compensated by the United States solely for his loss of 
earnings in or in connection with any defense facility during the period he was 
es used in this Act the term “defense facility” shall have the same mean- 
ing as it has in title I of the Internal Security Act of 1950, as amended, but 
shall not include vessels, piers, or waterfront facilities. : : 

Sec. 4. Whoever willfully violates any rule, regulation, or order issued pur- 
suant to the provisions of this Act, or knowingly obstructs or interferes with 
the exercise of any power conferred by this Act shall, upon conviction thereof, 
be punished by a fine of not more than $10,000 or by imprisonment for not more 
than five years, or both. ; ae 

Sec. 5. Nothing contained in this Act shall be construed to deprive any indi- 
vidual of any rights or benefits conferred upon him by the National Labor Re- 
lations Act, as amended by the Labor Management Relations Act, 1947. 


(e 





[S. 1916, 86th Cong., 1st sess.] 


A BILL To establish a Central Security Office to coordinate the administration of Federal 
rsonnel loyalty and security programs, to prescribe administrative procedures for the 
earing and review of cases arising under such programs, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cits | as the “Federal 
Security Act”. 


Sc. 2. Definitions. 
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Sec, 21. Surveys and inspections. 

Sec. 22. Evaluation of contractor complaints. 
Sec. 23, Statistics. 

Sec. 24. Rules and regulations. 

Sec, 25. Reports. 

Sec. 26. Other duties. 


CHAPTER 3. HEARING AND REVIEW OF LOYALTY AND SECURITY QUESTIONS 


Sec. 30. Hearings required. 
Sec. 31. Review required. 


CHAPTER 4, CIVILIAN EMPLOYEES LOYALTY PROGRAM 


Sec. 40. Investigation of civilian employees and applicants. 
Sec. 41. Evaluation of personnel investigations. 

Sec. 42, Loyalty hearings and determinations. 

Sec. 43. Transfer and suspension of civilian employees. 

Sec. 44. Readjudications. 


CHAPTER 5. INDUSTRIAL PERSONNEL SECURITY PROGRAMS 


Sec. 50. Personnel security programs required. 
Sec. 51. Investigation of contractor representatives. 
Sec. 52. Evaluation of personnel investigations. 
Sec. 58. Security hearings and determinations, 








998 SECURITY AND CONSTITUTIONAL RIGHTS 


CHAPTER 6, DESIGNATION OF SUBVERSIVE ORGANIZATIONS 


Sec. 60. Designation required. 

Src. 61. Notice of proposed designation. 
Sc. 62. Notice of contest of designation. 
Sec. 63. Discovery proceedings. 

Sec. 64. Hearing on proposed-designation. 
Sec. 65. Review and final determination. 
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Sec. 86. Hearings on designation of organizations. 


CHAPTER 9, PROCEDURE FOR REVIEW AND FINAL DETERMINATION 
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Sec. 91. Applicable law. 

Src. 92. Scope of review. 

Sc. 93. Final determination after review. 


CHAPTER 10. AMENDMENTS, REPEALS, AND OTHER PROVISIONS 


Sec. 100. Department of Defense industrial security program. 

Sec. 101. Atomic Energy Act amendment. 

Sec. 102. National Labor Relations Act amendment. 

Sec. 103. Issuance of process by International Organizations Employees Loyalty Boari, 
Src. 104. Veterans Preference Act amendment. 

Sec. 105. Repeal. 
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DEFINITIONS 


Sec. 2. As used in this Act— 

(1) The term ‘Office’ means the Central Security Office established by sec 
tion 10 of this Act. 

(2) The term “Director” means the Director of the Office appointed under 
section 11(a) of this Act. 

(3) The term ‘Board’ means the Central Review Board established by sec 
tion 11(d) of this Act. 

(4) The term “examiner” means a hearing examiner appointed under se- 
tion 12 of this Act. 

(5) The term “executive agency” means any department, agency, bureau, 
commission, office, or armed force in the executive branch of the Government, 
and any corporation whose share capital is wholly owned by the United States 
or any department or agency thereof. 

(6) The term “head of the agency” or “agency head”, when used in relation 
to any executive agency, means the head of such agency, or in the event of his 
incapacity or other absence, the officer of that agency who is authorized to 
act in his stead. 


ce eee 


(7) The term “civilian employee” means any civilian officer or employee of | 


any executive agency other than the Central Intelligence Agency or the Na 
tional Security Agency. 


(8) The term “applicant” means any individual who has made application | 


for appointment or employment as a civilian employee. 

(9) The term “sensitive position” means any office or employment in any 
executive agency which has been so designated by the head of that agency or 
his designee pursuant to authority conferred by law or Executive order. 

(10) The term “loyalty program” means any program established by or 
pursuant to law or Executive order within any executive agency to prevent the 
appointment, employment, or retention as civilian employees of individuals of 
doubtful loyalty to the United States Government. 

(11) The term “security program” means any program established by o 
pursuant to law or Executive order, and administered or supervised by any 
executive agency, to prevent untrustworthy individuals, in the interest of the 
national security, from gaining access to classified information or to any security 
facility. 

(12) The term “security officer” means any officer or employee of any exect- 
tive agency who is charged with the duty of carrying into effect in whole or i 
part the requirements of any loyalty or security program. 
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(13) The term “security clearance’ means authorization duly given to any 
individual by the appropriate executive agency for access to classified informa- 
tion or to a security facility. 

(14) The term “security facility” means the whole or any part of any— 

(a) installation or facility of any executive agency ; 

(b) industrial plant or facility ; 

(c) vessel, port, or port facility ; 

(d) aircraft, airport, or airport facility ; or 

(e) other area or facility, 
which has been duly designated by the President or by any officer or employee 
of any executive agency, under any law or Executive order, in the interest of the 
national security, as a facility to which access may be granted only to those 
individuals who have received security clearance from the appropriate executive 


cy. 
ae5) The term “classified information” means any information or material 
which has been duly classified in the interest of the national security, by any 
officer or employee of any executive agency acting under authority conferred by 
law or Executive order, as “top secret” or “secret” or, in the case of the Atomic 
Energy Commission, as “atomic top secret” or “atomic secret.” 

(16) The term “Government contractor” means any individual, partnership, 
corporation, association, institution, or other legal entity obligated to furnish 
any goods or services to or for the use of any executive agency under the terms 
of any contract or subcontract containing any requirement for the safeguarding 
of classified information. 

(17) The term “contractor representative” means any individual who is an 
officer, director, partner, member, employee, agent, or other representative of 
any Government contractor. 

(18) The term “national agency check,” when used in relation to the investi- 
gation of any individual, means an investigation of that individual made upon 
the basis of written information supplied by him in response to official inquiry, 
and by reference to files of the Federal Bureau of Investigation and the Civil 
Service Commission, appropriate intelligence files of the Armed Forces, appro- 
priate files of any other investigative or intelligence agency in the executive 
pranch, and appropriate files of any committee or subcommittee of the Congress. 

(19) The term “full field investigation,” when used in relation to the investi- 
gation of any individual, means an investigation of that individual made by ref- 
erence to all sources required for a national agency check, and in addition 
thereto : 

(a) law enforcement files of the municipality, county, and State within 
which that individual resides or is employed ; 

(b) records of schools and colleges attended by him; 

(c) former employers of that individual; 

(d) references given by him; and 

(e) any other available source of information. 


CHAPTER 1. CENTRAL SECURITY OFFICE 


CENTRAL SECURITY OFFICE ESTABLISHED 


Sec. 10. (a) There is hereby established in the executive branch of the Gov- 
ernment a Central Security Office, which shall not be a part of or supervised by 
any other department or agency in the executive branch. 

(b) The principal office of the Central Security Office shall be in the District 
of Columbia, but the Office or any duly authorized representative thereof may 
exercise any or all of its powers at any place. 

(ec) The Office shall have an official seal, which shall be judicially noticed. 


EXECUTIVE OFFICERS 


Seo. 11. (a) The Office shall be administered by a Director, who shall be ap- 


ge . a term of six years, and whose annual rate of basic compensation 
shall be 


(b) There shall be in the Office an Assistant Director for Hearings and an 
Assistant Director for Administration, each of whom shall be appointed for a 
a of six years and shall receive compensation at the annual basic rate of 


(c) There shall be in the Office a Central Review Board composed of three 
members. Each member of the Board shall be appointed for a term of six years, 
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except. that the three members first appointed under this subsection sha} be | 


appointed for terms of two, four, and six years, respectively. Any member 
of the Board appointed to fill a vacancy occurring before the expiration of the 
term for which his predecessor was appointed shall be appointed for the rm 
mainder of such term. Not more than two members of the Board may be Me. 
bers of the same political party. Each member of the Board shall recejy, 
compensate at the annual basic rate of $ 

(d) The Director, each Assistant Director, and each member of the Board 
shall be appointed by the President, by and with the advice and consent of the 
Senate. The President shall designate one member of the Board to serve as 
chairman. Any such officer may be removed by the President for inefficiency 
neglect of duty, or malfeasance in office, but for no other cause. , 


aE Se 


(e) No such officer may engage in any business, vocation, or employment | 


other than that of serving as such officer. 
HEARING EXAMINERS 


Sec. 12. (a) Subject to the civil-service laws and the Classification Act of 
1949, there shall be appointed in the Office by the Director hearing examiners 
in such number as he may determine from time to time to be required for the 
performance of the duties of the Office. 

(b) All hearing examiners so appointed shall be selected from a special reg. 
ister which shall be established by the Civil Service Commission, and must pos: 
sess such special qualifications as the Civil Service Commission shall preerjhe 
after consultation with the Director. 

(c) No individual appointed in the Office as a hearing examiner shall serye 
as such under this Act until he has satisfactorily completed a comprehensiye 
course of instruction in the duties of his office which shall be established by 
the Director. 

OTHER OFFICERS AND EMPLOYEES 


Sec. 13. Subject to the civil service laws and the Classification Act of 1949, 
there shall be appointed in the Office by the Director an Executive Secretary 
and such other officers and employees as the Director may determine from time 
to time to be necessary for the performance of the duties of the Office. 


INVESTIGATION OF PERSONNEL 


Sec. 14. No individual may be appointed to or employed in any position in 
the Office until the Civil Service Commission has conducted a full field investi- 
gation of that individual in conformity with the provisions of subsections (b) 
and (d) of section 40 of this Act. 


CHAPTER 2. COORDINATION OF LOYALTY AND SECURITY PROGRAMS 


rRAINING AND INFORMATION PROGRAMS 


Sec. 20. (a) The Director shall establish and maintain suitable initial and in- 
service training programs to provide for the instruction of officers and employees 
of the Office in their duties and responsibilities under this Act. 

(b) The Director shall conduct periodic conferences of security officers of 
executive agencies to (1) furnish to such officers such information as may be 
required for the effective discharge of their duties and responsibilities, and (2) 
provide for the establishment to the greatest practicable extent of uniformity in 
the practices and procedures of executive agencies in carrying into effect loyalty 
and security programs. 

SURVEYS AND INSPECTIONS 


Sec. 21. (a) The Director shall conduct continuing surveys and. inspections of 
the regulations promulgated and the practices and procedures employed by execu- 
tive agencies to carry into effect loyalty and security programs. Such surveys 
shall include studies with respect to— 

(1) personnel security questionnaire forms used ; 

2) facility clearance forms used; 

(3) personnel screening practices and procedures used ; 

(4) training programs established by executive agencies for the instruc 
tion of security officers of such agencies ; 

(5) training programs established by executive agencies for the instruc 
tion of the personnel of contractor representatives as to the duties of Govern- 
ment contractors with respect to the safeguarding of classified information; 
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(6) manuals prescribing practices and procedures to be followed, within 
executive agencies and by Government contractors, in safeguarding infor- 
mation affecting the national security ; and 

(7) programs of executive agencies for the classification and declassifica- 
tion of information affecting the national security. 

(b) The inspection authority of the Central Security Office shall be limited to 
the examination and evaluation of procedures and practices of executive agencies 
in the administration of loyalty and security programs for the purpose of deter- 
mining whether they are in accord with applicable acts of Congress, Executive 
orders, and rules and regulations promulgated by the Central Security Office. 
fhe Central Security Office shall not have authority to examine other documents 
or files of any executive agency. 

(c) Upon the basis of surveys and inspections so conducted, the Director shall, 
after consultation with the executive agencies concerned, recommend to those 
executive agencies such changes in loyalty and security regulations, practices, 
and procedures as the Director may determine to be necessary or advisable in the 
interest of uniformity, simplicity, effectiveness, and economy. 

(d) In the course of such surveys and inspections with respect to any execu- 
tive agency, the Director shall determine whether (1) the information classifica- 
tion procedures of such agency result in the overclassification of information, and 
(2) such procedures provide effectively for the declassification of information 
when the need for its classification has ended. 


EVALUATION OF CONTRACTOR COMPLAINTS 


Sec. 22. (a) The Director shall receive, investigate, and evaluate complaints 
made by Government contractors with respect to the requirements imposed 
upon them under security programs of executive agencies. 

(b) After consultation with interested Government contractors and with the 
executive agencies concerned, the Director shall make his recommendations to 
such executive agencies for any changes in those requirements which may be 
determined by the Director to be necessary or desirable to establish greater uni- 
formity, to eliminate inconsistencies in requirements, to eliminate unnecessary 
duplication of effort, to provide improved coordination of loyalty and security 
programs of executive agencies, or to improve the effectiveness of those pro- 
grams. 

STATISTICS 


Sec. 23. (a) The Director shall compile and maintain appropriate statistical 
records with respect to the results of each loyalty and security program admin- 
istered or supervised by executive agencies. 

(b) With regard to loyalty programs relating to civilian employees of execu- 
tive agencies, such statistical records shall include— 

(1) the number of individuals removed from Federal service on the 
ground that there was reasonable doubt as to their loyalty to the Govern- 
ment of the United States; 

(2) the number of persons who resigned after receiving advice from 
the Government that there was derogatory information indicating reason- 
able doubt as to their loyalty ; 

(3) the number of applicants who have had hearings on loyalty grounds 
and the results thereof ; 

(4) the number of cases in which the advisory recommendations of 
examiners have been accepted by heads of executive agencies ; 

(5) the number of cases in which the advisory recommendations of exam- 
iners have been rejected by heads of executive agencies: 

(6) the number of cases which have been reviewed by the Central Review 
Board and the results of such review ; 

(7) the number of cases in which the heads of executive agencies have 
accepted the recommendations of the Central Review Board: 

(8) the number of cases in which the heads of executive agencies have 
rejected recommendations of the Central Review Board: 

(9) the number of cases in which there has been readjudication of the 
loyalty issue; and 

(10) the number of investigations resulting from national agency checks 
which disclose derogatory subversive information requiring the referral 
thereof to the Federal Bureau of Investigation for full field investigation. 
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RULES AND REGULATIONS 


Sec. 24. (a) The Director shall promulgate regulations for the conduct 
officers and employees of the Office in carrying out their duties under this 

(b) The Director shall prescribe rules of practice consistent with the Dro. 
visions of this Act, for the conduct of hearing and review proceedings under 
chapter 8 and chapter 9 of this Act. 

(c) After consultation with the executive agencies concerned, the Dj 
shall promulgate such regulations as he may determine to be necessary to Provide 
for uniformity in the application and administration of loyalty and security pr. 
grams of executive agencies. Such regulations shall include interpretatiy, 
guides which shall be followed by screening officers of executive agencies ip 
plying the loyalty and security standards prescribed by law or Executive Order 
and the criteria prescribed for the determination of loyalty and security ques. 
tions, to particular fact situations. 

REPORTS 


Sec. 25. (a) In January of each year, the Director shall transmit to the Pregj. 
dent and to the Congress a full and complete report concerning the Operations 
of the Office during the preceding calendar year. Each such report shall contajg 
a description of each loyalty and security program in effect during that year, and 
a detailed statistical analysis of the results of the operation of that progran 
during such year. Each such report may contain the recommendations of the 
Director for such additional legislation, and for such additional executive og 
administrative action, as he may consider necessary or advisable for the improve 
ment of any loyalty or security program. 

(b) Upon request made by the President, the Congress or either House thereof 
or any duly authorized committee or subcommittee of either House of th 
Congress, the Director shall make a special report concerning the operation of 
any loyalty or security program. 

(c) Each executive agency charged with the administration or supervision of 
any loyalty or security program shall compile and transmit to the Director sua 
information as he shall determine to be necessary to carry into effect the pro 
visions of subsections (a) and (b) of this section. 


OTHER DUTIES 


Sec. 26. The Director shall perform such other duties as the President may 
direct with respect to the formulation, administration, supervision, study, and 
evaluation of loyalty and security programs. 


CHAPTER 3. HEARING AND REVIEW OF LOYALTY AND SECURITY QUESTIONS 


HEARINGS REQUIRED 


Sec. 30. (a) Whenever any civilian employee of any executive agency, or 
any applicant for civilian employment in any such agency, is entitled by law 
or Executive order under any loyalty program to a hearing under this Act upon 
any question concerning his loyalty to the United States Government, that hear 
ing shall be conducted in accordance with the provisions of chapter 8 of this 
Act. 

(b) Whenever any individual who is not an officer, employee, or member of 
any executive agency is entitled by law or Executive order under any security 
program to a hearing under this Act upon any question concerning his eligibility 
for security clearance, that hearing shall be conducted in accordance with the 
provisions of chapter 8 of this Act. 

(c) Whenever any organization is entitled by section 64 of this Act to receive 
a hearing on the question whether that organization is of a category which may 
be designated for inclusion on the list described by section 60 of this Act, that 
hearing shall be conducted by the Office in accordance with the provisions of 
chapter 8 of this Act. 

REVIEW REQUIRED 


Sec. 31. Whenever any individual or organization has received under section 
80 a hearing upon any question, and the head of the executive agency concerned 
has determined that question, in conformity with or contrary to the recom 
mendations of the examiner who conducted that hearing, in a manner unfavor 
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able to the applicant for such hearing, that individual or organization shall be 
entitled upon timely application to a review of such determination by the Cen- 
tral Review Board in accordance with the provisions of chapter 9 of this Act. 


CHAPTER 4. CIVILIAN EMPLOYEES LOYALTY PROGRAM 
INVESTIGATION OF CIVILIAN EMPLOYEES AND APPLICANTS 


gec. 40. (a) Whenever any individual is under consideration for appointment 
to or employment in any position in any executive agency, an investigation 
shall be conducted for the purpose of determining his loyalty to the United 
States Government and his suitability for service in that position. No indi- 
yidual may enter into service in any such position until that investigation has 
been completed, except that in any case in which the head of the executive 
agency concerned determines that an emergency condition requires the earlier 
entry of that individual into service, he may be tendered appointment or em- 
ployment conditioned upon a favorable determination as to his loyalty and 
suitability upon the completion of the investigation. 

(b) A national agency check shall be made with respect to each applicant 
considered for appointment to or employment in any nonsensitive position in 
any executive agency. A full field investigation shall be made with respect to 
(1) each applicant considered for appointment to or employment in a sensitive 
position in any executive agency, and (2) each civilian employee considered for 
transfer from a nonsensitive position to a sensitive position in any executive 
agency. kB 

(ce) In the case of an individual entering a position in the competitive service, 
the investigation shall be made by the Civil Service Commission unless there is 
in effect an agreement between the Commission and the executive agency con- 
cerned under which other provision is made for the conduct of that investigation. 
In the case of an individual entering a position not in the competitive service, 
the investigation shall be made by the executive agency concerned, except that 
if that agency has no investigative organization such investigation shall be 
made by the Civil Service Commission. 

(d) If that investigation discloses derogatory subversive information, the 
matter shall be referred to the Federal Bureau of Investigation, which shall 
then conduct a full field investigation of that individual. 

(e) Every report made by any investigative agency pursuant to this section 
shall include all information, favorable or unfavorable, obtained by that agency 
relative to the individual who is the subject of investigation. 


EVALUATION OF PERSONNEL INVESTIGATIONS 


Sec. 41. (a) The head of each executive agency shall designate, from per- 
sonnel of that agency specially qualified for such service, one or more screening 
officers who shall be charged with the duty of— 

(1) evaluating derogatory information relating to loyalty contained in 
reports of investigations of civilian employees of that agency and appli- 
cants for appointment or employment therein ; and 

(2) determining whether such reports disclose any substantial infor- 
mation justifying the issuance of a letter of charges as to the loyalty of 
auy such individual to the United States Government. 

(b) Whenever a screening officer determines that an investigative report con- 
tains any such information as to any such individual, that officer shall grant to 
the individual concerned an opportunity for an interview in which he may offer 
his explanation of that information. If that interview discloses the need for 
additional investigation, the screening officer may request, and the appropriate 
investigative agency shall conduct, that additional investigation. 

(ce) If, after such interview has been completed or declined by the individual 
concerned, the screening officer determines that the issuance of a letter of 
charges as to the loyalty of that individual is justified, such officer shall prepare 
and transmit to that individual such a letter of charges which shall be as 
specific and detailed as the interests of national security permit, and shall in- 
clude such pertinent information as names, dates, and places in such detail as 
reasonably to permit answer to be made thereto. The letter of charges so trans- 
mitted must advise the individual concerned as to his right to a hearing in con- 
formity with section 42. 
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(d) Before issuing any such letter of charges, a screening officer of any 
ecutive agency shall obtain the opinion of the appropriate legal Officer of ~ 
agency on the questions whether— that 


(1) the proposed charges are based upon loyalty or upon Suitability 


criteria ; 
(2) the proposed letter of charges is sufficiently specific and detailed: 
(3) all other procedural requirements for the issuance of such letter ha 
been satisfied. . 
(e) Whenever any investigative report discloses information indicating 
any civilian employee or applicant may be unsuitable, on any ground other thay 
doubt as to his loyalty, for the position he holds or for which he is under coy 
sideration, action with respect to the question so raised shall be governed by the 
provisions of law and regulations applicable to the determination of the fr 
ability of individuals for appointment to, or employment or retention in, that 
position, including the provisions of section 6 of the Act of August 24, 1912 (37 
Stat. 555, as amended ; 5 U.S.C. 652). 


LOYALTY HEARINGS AND DETERMINATIONS 


Sec. 42. (a) No civilian employee may be dismissed from his office or en: 
ployment, and no applicant may be denied appointment or employment, in any 
executive agency on the ground that doubt may exist as to his loyalty unles 
that individual has been accorded an opportunity for a hearing in accordance 
with the provisions of chapter 8 of this Act, and (1) the head of that agency 
has determined, upon the basis of evidence received in that hearing, that there 
is reasonable doubt as to the loyalty of that individual to the United State 
Government, or (2) the individual concerned has declined, or has failed to make 
timely application for, such hearing. Whenever the head of any executive 
agency makes any determination as to the loyalty of any individual, he shall 
transmit promptly to that individual written notice of such determination. 

(b) Within the time prescribed by regulations which shall be promulgated by 
the Director, the recipient of any letter of charges issued under section 41— 

(1) may file his sworn answer thereto, accompanied by any affidavits or 
other written statements he may care to submit ; and 

(2) upon the filing of such sworn answer, may request a hearing upon 
those charges in accordance with the provisions of chapter 8 of this Act. 

(ec) Whenever any civilian employee or applicant has availed himself of his 
right to receive a hearing upon a letter of charges issued by any executive 
agency under section 41— 

(1) the screening officer shall forward that request, together with the 
letter of charges transmitted to that individual and all papers filed by him in 
reply therto, to the Director for filing and hearing in accordance with the 
provisions of chapter 8 of this Act; and 

(2) the head of that agency shall designate, from personnel of that 
agency, such counsel or other personnel as may be required to represent 
that agency at such hearing. 

(d) Whenever an agency head determines, on the basis of all evidence contained 
in the record of any such hearing, that there is reasonable doubt as to the 
loyalty of any individual, that individual may, within such time as the Director 
shall prescribe by regulations, make written application to the agency head for 
a review of such determination. Upon receipt of timely application for such 
review, the agency head shall forward that request, together with all documents 
and records pertinent thereto, to the Director for review by the Central Review 
Board in accordance with the provisions of chapter 9 of this Act. 

(e) If, after any such determination, the individual concerned declines, or 
fails to make timely application for, such review, such determination shall, 
upon the expiration of the period within which application for review may be 
made, become final and conclusive, and shall be binding upon the head of every 
other executive agency in the absence of a further determination by the head of 
such agency or his successor, made after consultation with the chief legal officer 
of that agency, to the effect that new information warrants a rehearing upon that 
question. 

TRANSFER AND SUSPENSION OF CIVILIAN EMPLOYEES 


Src. 43. (a) The head of each executive agency shall designate as a sensitive 
position each office and employment in that agency which is of such nature that 
its occupant could bring about a material adverse effect upon the national 
security. 
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(b) Whenever a screening officer in any executive agency receives information 
which is apparently reliable and which indicates that reasonable doubt may exist 
as to the loyalty of any civilian employee occupying a sensitive position in that 

y, he shall transmit such information to the head of the agency or his 

ee, who shall not be lower in rank than Assistant Secretary, or its equiva- 
jent rank in that agency. If that officer determines that the character of that 
information and the weight to be given thereto are such as to require the immedi- 
ate removal of that employee from such position for the protection of the national 
security, he shall— 

(1) transfer that employee, without reduction in salary, to a nonsensitive 
position within that agency, if there is a vacancy in any such position in the 
agency for which that employee is qualified ; or 

(2) if no such position exists in the agency, suspend that employee from 
duty with compensation at the rate to which he was entitled at the time 
of his suspension. 

(c) AS soon as may be practicable after the transfer or suspension of any 
civilian employee, the screening officer shall (1) transmit to that employee 
written notice of the reasons for the transfer or suspension, and (2) request the 
appropriate investigative agency to conduct such additional investigation as may 
be required for determination of the question whether a letter of charges against 
that employee shall be prepared and transmitted to him in conformity with 
section 41. Such investigative agency shall give priority to the investigation of 
civilian employees who have been transferred or suspended under subsection (b). 

(d) If it is thereafter determined that available information does not 
warrant the preparation of a letter of charges against a civilian employee 
transferred or Suspended under subsection (b), he shall be restored to that 
position. If a letter of charges is prepared and transmitted to such employee, 
he shall continue in a transferred or suspended status in conformity with the 
provisions of subsection (b) until— 

(1) he has declined an opportunity for hearing in conformity with section 
42, or has failed to make timely application for such hearing; or 

(2) if he makes timely application for such hearing, he has received that 
hearing and the head of the executive agency of which he is a member has 
made his determination on the question whether, upon all evidence con- 
tained in the record of hearing, there is reasonable doubt as to the loyalty 
of such employee. 

(e) If the determination made by the head of an executive agency on that 
question, is favorable to a transferred or suspended civilian employee, he shall 
be restored to duty in the position from which he was transferred or suspended. 
If the determination made by the head of the agency is unfavorable to such an 
employee, that employee may, within such time as the Director shall prescribe 
by regulations, make written application to the agency head for a review of 
such determination. Upon receipt of timely application for such review, the 
agency head shall forward such request, together with all documents and records 
pertinent thereto, to the Director for review by the Central Review Board in 
accordance with the provisions of chapter 9 of this Act. 

(f) Whenever a transferred or suspended civilian employee of any executive 
agency makes timely application for such review, he shall be suspended from 
service in that agency without compensation pending final determination made 
by the agency head on the basis of such review. If the determination so made by 
the agency head is unfavorable to such a civilian employee, and he declines or 
fails to make timely application for such review, he shall be separated from the 
service of that agency upon the expiration of the period within which application 
for such review may be made. 

(g) Whenever a civilian employee of any executive agency has been suspended 
without compensation from any position under subsection (f), and the head of 
that agency determines after review that reasonable doubt as to the loyalty of 
that employee does not exist, he shall be restored to that position, and shall be 
paid from funds appropriated to that agency a sum equal to (1) the amount of 
compensation which he would have received from that agency for the period 
of his suspension without compensation if he had been continued in active service 
in that position during that period, reduced by (2) the net amount of any com- 
pensation actually received by that employee for personal services rendered by 
him in any other employment or occupation during that period. 

(h) Whenever a civilian employee of any executive agency has been suspended 
without compensation under subsection (f), and the head of that agency deter- 
mines after review that reasonable doubt does exist as to the loyalty of that 
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employee, he shall be separated from the service of that agency without reimburse. 
ment for any loss of compensation sustained by him during the period of Such 
suspension. } 

(i) The restoration under this section of any transferred or suspended Civilian 
employee to the position from which he was transferred or suspended Shall not 
bar his removal from that position in conformity with the provisions of seetig, 
41(e) of this Act. 

READJUDICATIONS 


Sec. 44. The case of any civilian employee or applicant whose loyalty to the 
Government of the United States has been adjudicated or readjudicated befoy 
the effective date of this chapter under the provisions of Executive Order Ny, 
10450, dated April 27, 1953, as amended, shall not be readjudicated under th 
provisions of this chapter in the absence of new evidence, acquired after th 
effective date of this chapter, which warrants the institution of proceeding 
under this chapter for the determination of the question whether there ig req. 
sonable doubt as to the loyalty of that individual. 


CHAPTER 5. INDUSTRIAL PERSONNEL SECURITY PROGRAMS 


PERSONNEL SECURITY PROGRAMS REQUIRED 


Sec. 50. (a) Each executive agency engaged in the procurement of goods or 
services from Government contractors shall, if such procurement involves acco 
by contractor representatives to classified information or to any security fa¢ij. 
ity, establish and administer, in such manner consistent with the provisions of 
this Act as the President shall prescribe, a security program to prevent acceg 
by untrustworthy individuals to such information or to any such facility, 

(b) No contract shall be executed by any executive agency with any Gover. 
ment contractor for the procurement of goods or services involving access by 
contractor representatives to classified information or to any security facility 
unless such contractor enters into an appropriate security agreement in Writing 
under which that contractor is obligated— 

(1) to withhold from any individual access to information and security 
facilities of any classification unless that individual holds a security clear. 
ance for access to information and security facilities of that classification; 
and 

(2) to incorporate within any contract executed with any subcontractor, 
for the procurement of any goods or services required for the performance 
of the contract with that agency, such security provisions as may be pre 
scribed in the security agreement executed with such executive agency. 


INVESTIGATION OF CONTRACTOR REPRESENTATIVES 


Sec. 51. (a) No executive agency shall grant to any contractor representative 
any security clearance for access to any information or security facility which 
has been classified as “secret” or “atomic secret” unless a national agency check 
has been made with respect to that individual by the appropriate investigative 
organization of such agency. If that check discloses as to that individual any 
derogatory subversive information requiring further investigation, the matter 
shall be referred to the Federal Bureau of Investigation, which shall then con 
duct a full field investigation of that individual. If the national agency check 
discloses as to that individual any other derogatory information requiring fur- 
ther investigation, such further investigation shall be conducted by the investi- 
gative organization of such agency. 

(b) No executive agency shall grant to any contractor representative any 
security clearance for access to any information or security facility which has 
been classified as “top secret’” or “atomic top secret” unless a full field investi- 
gation of that individual has been made by the appropriate investigative organ- 
ization of that agency. If in the course of that investigation any derogatory 
Subversive information is disclosed as to that individual, such investigation 
Shall be transferred to the Federal Bureau of Investigation, which shall thea 
conduct a full field investigation of that individual. 

(c) If any executive agency has no investigative organization, the investiga- 
tions required by this section to be made by that agency shall be made by the 
Civil Service Commission. 
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EVALUATION OF PERSONNEL INVESTIGATIONS 


Sec. 52. (a) The head of each executive agency administering an industrial 
rsonnel security program shall designate, from personnel of that agency 
specially qualified for such service, such number of screening officers as may 
pe required for the administration of that program. It shall be the duty of 
such officers to examine investigative reports made concerning contractor repre- 
sentatives, and to determine whether such reports disclose any substantial in- 
formation raising doubt as to the eligibility of such individuais for any security 
clearance. : : : : ; 
(b) Whenever a screening officer of any agency determines that an investiga- 
tive report contains information raising doubt as to the eligibility of any in- 
dividual to receive any security clearance, such officer shall grant to that in- 
dividual an opportunity for an interview in which he may offer his explanation 
of the facts and circumstances upon which that information is based. When- 
ever such Officer determines that such a report contains information raising 
doubt as to the eligibility of any individual to hold a security clearance previ- 
ously granted, he shall aceord to that individual an opportunity for such an 
interview unless that officer determines that immediate suspension of such 
clearance is necessary in the interest of the national security. 
(ec) If, after the conclusion of any such interview and any further investi- 
gation considered by the screening officer to be necessary, the derogatory in- 
formation concerning that individual has not been explained to the satisfaction 
of the screening officer, he shall withhold or suspend the security clearance of 
that individual, and shall prepare and transmit to him a letter of charges which 
shall be as specific and detailed as the interests of national security permit, and 
shall include such pertinent information as names, dates, and places in such de- 
tail as reasonably to permit answer to be made thereto. The letter of charges 
so transmitted must advise the individual concerned as to his right to a hearing 
in conformity with section 53. 
(d) Before issuing any such letter of charges, a screening officer of any 
executive agency shall obtain the opinion of the appropriate legal officer of that 
agency on the questions whether— 


(1) the proposed letter of charges is sufficiently specific and detailed ; 
and 

(2) all other procedural requirements for the issuance of such letter 
have been satisfied. 


SECURITY HEARINGS AND DETERMINATIONS 


Sec. 53. (a) Within the time prescribed by regulations which shall be promul- 
gated by the Director, the recipient of any such letter of charges— 

(1) may file his sworn answer thereto, accompanied by any affidavits 
or other written statements he may care to submit; and 

(2) upon the filing of such sworn answer, may request a hearing upon 
those charges in accordance with the provisions of chapter 8 of this 
Act. 

(b) Whenever any individual has availed himself of his right to receive 
a hearing upon a letter of charges issued by any executive agency under sec- 
tion 52— 

(1) the screening officer shall forward that request, together with the 
letter of charges transmitted to that individual and all papers filed by 
him in reply thereto, to the Director for filing and hearing in accordance 
with the provisions of chapter 8 of this Act; and 

(2) the head of that agency shall designate, from personnel of that agen- 
cy, such counsel or other personnel as may be required to represent that 
agency at such hearing. 

(ec) Upon the basis of all evidence contained in the record of such hearing, 
the head of the executive agency concerned shall make his determination on 
the question whether the individual concerned is eligible to receive or hold a 
security clearance. If the agency head determines that such individual is 
not eligible to receive or hold such security clearance, that individual may, 
within such time as the Director shall prescribe by regulations, make writ- 
ten application to the agency head for a review of that determination. Upon 
receipt of timely application for such review, the agency head shall forward 
that request, together with all documents and records pertinent thereto, to the 
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Director for review by the Central Review Board in accordance with the pro 
visions of chapter 9 of this Act. 

(d) If, after any such determination, the individual concerned declines or 
fails to make timely application for, such review, that determination sh 
upon the expiration of the period within which application for review may 
made, become final and conclusive, and shall be binding upon the head of every 
other executive agency. 


CHAPTER 6. DESIGNATION OF SUBVERSIVE ORGANIZATIONS 


DESIGNATION REQUIRED 


Sec. 60. (a) The Attorney General shall compile, maintain, and publish for 
the use of executive agencies in the administration of loyalty and security pro. 
grams authorized by law or by Executive order, a list of the names of organiza. 
tions heretofore or hereafter determined by him— 

(1) to seek to alter the form of Government of the United States by 
force or violence, or other unconstitutional means; or 

(2) to be organized or utilized for the purpose of advancing the aims 
and objectives of the Communist movement ; or 

(3) to be organized or utilized for the purpose of establishing any for 
of dictatorship in the United States or any form of international dictatop. 
ship; or 

(4) to be organized or utilized by any foreign government, or by any 
foreign party, group or association acting in the interest of any foreign gov- 
ernment for the purpose of (A) espionage, or (B) sabotage, or (C) obtaip. 
ing information relating to the defense of the United States or the pro 
tection of the national security, or (D) hampering, hindering, or delaying 
the production of defense materials; or 

(5) to have adopted a policy of advocating or approving the commission 
of acts of force and violence to deny others their rights under the Con. 
stitution of the United States; or 

(6) to be affiliated with, or act in concert with, or be dominated or eop- 
trolled by, any party, group, or association of the character described in 
paragraph (1), (2), (3), or (4), above. 

(b) No organization may be determined hereafter by the Attorney General to 
be of any category listed in subsection (a) unless that organization has been (1) 
investigated by the Federal Bureau of Investigation and (2) accorded an op 
portunity for hearing and review in conformity with the provisions of this 
chapter. No organization heretofore determined by the Attorney General to be of 
any of the categories listed in subsection (a) shall be entitled to hearing or 
review under this chapter. 

(c) The designation of the name of any organization for placement on the 
list required by subsection (a) shall be accompanied by a statement which— 

(1) describes the origin, history, aims, and purposes of that organization; 
and 

(2) states the period of time during which that organization has belonged 
to one or more of the categories listed in subsection (a). 

(d) Whenever the name of any organization is placed on that list, and such 
organization thereafter ceases to exist, its name shall be retained on the list, 
but shall be accompanied by a statement as to the date and circumstances of its 
dissolution. 

(e) Upon a showing satisfactory to the Attorney General, he may in his sole 
discretion cancel the designation of any organization the name of which has 
been placed upon that list. 


NOTICE OF PROPOSED DESIGNATION 


Sec. 61. (a) Whenever the Attorney General, after appropriate investigation, 
proposes to designate the name of any organization for placement on the list 
required by section 60, he shall notify that organization of such proposal by reg- 
istered mail directed to the last known address of the organization. If notice 
so transmitted cannot be delivered and is returned by the Post Office Department, 
the Attorney General shall cause such notice to be published in the Federal 
Register, and shall take any other available action to transmit actual notice 
thereof to that organization. 

(b) Notice so given shall specify the charges made against that organization 
with such particularity as to permit it to answer and defend. 
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NOTICE OF CONTEST OF DESIGNATION 


Sec. 62. (a) Within such time after the giving of notice under section 61 as 
the Attorney General shall prescribe by regulations, that organization may file 
with the Attorney General written notice of its desire to contest the proposed 
designation. Such notice shall be signed by the executive officers (or persons 
performing the ordinary and usual duties of executive officers) of such organiza- 
mb) If no notice of contest is filed by that organization within the prescribed 
time, the Attorney General may, without further proceedings, make his final 
determination designating that organization for inclusion on the list required 
by section 60. 

DISCOVERY PROCEEDINGS 


Sec. 63. (a) Whenever any organization files a notice of contest under section 
62, the Attorney General shall, within such time thereafter as he shall prescribe 
by regulations, transmit to that organization a statement of the grounds for the 
proposed designation and such written interrogatories as he considers necessary 
to obtain facts pertinent to those grounds. 

(b) Within such time thereafter as the Attorney General shall by regulation 
rescribe, that organization may file a verified reply to those interrogatories 
which shall be signed by the executive officers (or persons performing the ordi- 
nary and usual duties of executive officers) of that organization. The reply 
so made must answer each interrogatory completely and with particularity, and 
shall be limited to statements of fact. Such reply may be accompanied by affi- 
davits duly executed by officers or members of the organization. 

(ce) If timely reply is made by that organization to such interrogatories, the 
failure of that organization to answer any interrogatory or any part thereof, or 
the submission by that organization of an evasive reply to any interrogatory or 
any part thereof, shall be deemed an admission of the facts to which such inter- 
rogatory or part refers. If that organization fails to make any timely reply to 
those interrogatories, such failure shall constitute an acquiescence by that or- 
ganization in the proposed designation, and the Attorney General may, without 
further proceedings, make his final determination designating that organization 
for inclusion on the list required by section 60. 

(d) If timely reply is made by any organization to interrogatories trans- 
mitted under subsection (a), such reply may be accompanied by a request for 
hearing before the Attorney General on the proposed designation, which re- 
quest may be granted by the Attorney General in his discretion. 


HEARING ON PROPOSED DESIGN ATION 


Sec. 64. (a) If, upon the basis of discovery proceedings under section 63, the 
Attorney General determines that the named organization should not be desig- 
nated for inclusion upon the list required by section 60, he shall transmit to that 
organization written notice to that effect. 

(b) If the Attorney General does not make such a determination, he shall 
notify that organization of (1) his continued proposal to so designate that 
organization, and (2) the right of that organization to obtain a hearing on 
that question before the Central Security Office. 

(ec) If an organization to which notice of right of hearing has been trans- 
mitted under subsection (b) files with the Attorney General its application for 
such hearing within the time prescribed by regulations of the Attorney Gen- 
eral, the Attorney General shall— 

(1) forward that application, together with all documents and records 
pertaining thereto, to the Director for filing and hearing in accordance with 
the applicable provisions of chapter 8 of this Act; and 

(2) designate from personnel of the Department of Justice one or more 
individuals authorized to represent him at such hearing. 

(d) Upon the basis of all evidence contained in the record of any such hear- 
ing, the Attorney General shall make his determination on the question whether 
the organization concerned is to be designated for inclusion on the list required 
by section 60. 

(e) If any organization to which notice of right of hearing has been trans- 
mitted under subsection (b) fails to file with the Attorney General timely appli- 
cation for such hearing, the Attorney General may, upon the expiration of the 
time within which such application may be made, make his final determination 
ene that organization for inclusion on that list without further pro- 

gS. 
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REVIEW AND FINAL DETERMINATION 


Sec. 65. (a) If a determination unfavorable to the organization concerne 
is made by the Attorney General, that organization may, within the time re. 
scribed by regulations of the Attorney General, file with the Attorney General 
an application for review of that determination. Upon the filing of tim 
application for such review, the Attorney General shall forward that applic, 
tion, together with all documents and records pertaining thereto, to the Direct 
for review by the Central Review Board in accordance with the provisions g¢ 
chapter 9 of this Act. Upon the basis of the report of that review, the 4}. 
torney General shall make his final determination on the question whether thg 
organization is to be designated for inclusion on the list required by section @ 

(b) If any organization which is entitled to such review of an adverse determi. 
nation made by the Attorney General under section 64(c) fails to file its applicg. 
tion for review within the period prescribed, such determination of the Attorney 
General shall become final upon the expiration of that period. 


ely 


EFFECT OF FINAL DETERMINATION 


Sec. 66. Any final determination made by the Attorney General in conform; 
with the provisions of this chapter designating any organization for inclusig 
on the list required by section 60(a) shall be final and conclusive, and may not 
be questioned or reviewed by any other officer, any executive agency, or any 
court. 


CHAPTER 7. STANDARDS AND CRITERIA FOR LOYALTY AND SECURITY DETERMINATIONS 


LOYALTY OF CIVILIAN EMPLOYEES 


Sec. 70. (a) No individual may be appointed, employed, or retained as a Civilian 
employee if, upon all information, there is reasonable doubt as to his loyalty ty 
the Government of the United States. 

(b) In determining whether there is reasonable doubt as to the loyalty of any 
individual to the Government of the United States, activities and associations of 
that individual of one or more of the following categories may be considered— 

(1) sabotage, espionage, or attempts or preparations therefor, or knowingly 
associating with spies or saboteurs; 

(2) treason or sedition, or the advocacy thereof ; 

(3) advocacy of revolution, or force or violence, to alter the constitutional 
form of government of the United States; 

(4) intentional, unauthorized disclosure to any person, under circun- 
stances which may indicate disloyalty to the United States, of documents 
or information of a confidential or nonpublic character ; 

(5) performing or attempting to perform his duties, or otherwise acting, 
so as to serve the interests of another government in preference to the inter- 
ests of the United States; 

(6) membership in, or affiliation or sympathetic association with, any 
party, group, or association which has been found by the Congress of the 
United States, or any agency or officer of the United States duly authorized 
by the Congress for that purpose— 

(A) to seek to alter the form of government of the United States by 
force or violence, or other unconstitutional means; or 

(B) to have been organized or utilized for the purpose of advancing 
the aims or objectives of the Communist movement; or 

(C) to have been organized or utilized for the purpose of establishing 
any form of dictatorship in the United States or any form of inter- 
national dictatorship; or 

(D) to have been organized or utilized by any foreign government, 
or by any foreign party, group, or association acting in the interest of 
any foreign government, for the purpose of (i) espionage, or -(ii) sabe 
tage, or (iii) obtaining information relating to the defense of the 
United States or the protection of the national security, or (iv) hamper 
ing, hindering, or delaying the production of defense materials; or 

(E) to be affiliated with, or to act in concert with, or to be dominated 
or controlled by, any party, group, or association of the character 
described in (A), (B), (C), or (D), above; 

(7) membership in or affiliation with any organization which has been 
found by the Congress of the United States, or any agency or officer of the 
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United States duly authorized by the Congress for that purpose, to have 
adopted a policy of advocating or approving the commission of acts of force 


Mal and violance to deny others their rights under the Constitution of the United 
Dre. States ; and 

era] (8) refusal to testify, upon the ground of self-incrimination, in any au- 
mely thorized inquiry relating to subversive activities conducted by any con- 
Lica. gressional committee, Federal court, Federal grand jury, or any other duly 
ctor authorized Federal agency, as to any question relating to subversive ac- 
18 of tivities of the individual involved or others, unless the individual, after 
» At opportunity to do so, satisfactorily explains his refusal to testify. 

that (ec) The enumeration contained in subsection (b) shall not be deemed to 
0. exclude consideration of any other factor tending to establish reasonable doubt 
Tm | ag to loyalty. 

ica. (d) In determining the significance to be given for the purposes of this Act 


They to membership of any individual in, or the association of any individual with, 
any organization, consideration must be given to— 
(1) the character and history of that organization ; 
(2) the time during which such individual was a member of, or associated 
with, such organization ; 


mity (3) the actual knowledge of that individual, at the time of such mem- 
— bership or association, as to the nature and purposes of that organization ; 
’ nat (4) the extent to which the nature and purposes of that organization 
any were publicly known at the time of such membership or association ; 

(5) the purpose for which that individual became a member of, or as- 
ait sociated with, that organization ; 
am (6) the degree to which that individual participated in the activities of 

that organization ; and 

(7) if that individual no longer is a member of, or associated with, that 
ilian organization, the time at which his membership or association was termi- 
ty to nated, the circumstances of such termination, and the degree to which he 
, has separated himself from the activities of that organization. 
’ any (e) The normal relationships within the family shall not be deemed to create 
ns of a reasonable doubt as to loyalty unless they fall within the class of close, con- 
ed— tinuing, or sympathetic association, and unless such association with members 


ingly of the family is of such a nature as to indicate sympathetic association with an 
organization of the type described in paragraph (6) of subsection (b). 


ional SECURITY OF CONTRACTOR REPRESENTATIVES 


Sec. 71. (a) No contractor representative may be granted or hold any security 


me cearance if it is determined in accordance with the provisions of this Act, on 
the basis of all information, that his possession of such clearance will endanger 
ting the common defense and security. 


nter. (b) In determining for the purposes of this section whether the possession 

of any security clearance by any individual will endanger the common defense 
an or security, activities and associations of that individual of one or more of 
, te the following categories may be considered— 


rized (1) sabotage, espionage, or attempts or preparations therefor or know- 
ingly associating with spies or saboteurs ; 
s by (2) treason or sedition or advocacy thereof ; 


(3) advocacy of revolution or force or violence to alter the constitutional 
form of government of the United States; 


— (4) intentional, unauthorized disclosure to any person of classified in- 

hing formation ; : 

nter- (5) performing or attempting to perform his duties, or otherwise acting, 
so as to serve the interests of another government in preference to the 

seal interests of the United States; 

st of (6) membership in, or affiliation or sympathetic association with, any 

sabo- party, group, or association which has been found by the Congress of the 

> the United States, or any agency or officer of the United States duly authorized 

aper- | by the Congress for that purpose: 

. (A) to seek to alter the form of government of the United States 

ated by force or violence, or other unconstitutional means; or 

acter (B) to have been organized or utilized for the purpose of advancing 

the aims and objectives of the Communist movement; or 
been (C) to have been organized or utilized for the purpose of establish- 
f the ing any form of dictatorship in the United States or any form of in- 


ternational dictatorship; or 
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(D) to have been organized or utilized by any foreign government 
or by any foreign party, group, or association acting in the in 
of any foreign government, for the purpose of (i) espionage, or (ii) 
sabotage, or (iii) obtaining information relating to the defense of the 
United States or the protection of the national security, or (iv) hap. 
pering, hindering, or delaying the production of defense materials; 

(E) to be affiliated with, or to act in concert with, or to be q 
nated or controlled by, any party, group, or association of the characte 
described in (A), or (B), or (C), or (D) above; 

(7) membership in or affiliation with any organization which the Con. 
gress of the United States, or any agency or officer of the United States 
duly authorized by the Congress for that purpose, has found to have adopted 
a policy of advocating or approving the commission of acts of force ay 
violence to deny others their rights under the Constitution of the Unity 
States ; 

(8) refusal to testify upon the ground of self-incrimination, in any autho. 
ized inquiry relating to subversive activities conducted by a congregsiong 
committee, Federal court, Federal grand jury, or any other duly authorizg 
Federal agency, as to any question relating to subversive activities of th 
individual involved, or others, unless the individual, after opportunity 
to do so, satisfactorily explains his refusal to testify; 

(9) refusal to testify upon the ground of self-incrimination, in any othe 
authorized inquiry conducted by a congressional committee, Federal court, 
Federal grand jury, or any other duly authorized agency, unless the inéj. 
vidual, after opportunity to do so, satisfactorily explains his refusal to testify. 

(10) willful violations or disregard of security regulations, or recurrent 
and serious, although unintentional, violation of such regulations 
unauthorized disclosure of classified information ; 

(11) any illness, including any mental condition, of a nature which ip 
the opinion of competent medical authority may cause significant defect 
in the performance, judgment, or reliability of the individual, with dy 
regard to the transient or continued effect of the illness and the medical 
findings in such case; 

(12) any behavior, activities, or associations which tend to show that 
the individual is not reliable or trustworthy ; 

(18) any deliberate misrepresentations, falsifications, or omission of 
material facts from a Personnel Security Questionnaire, Personal History 
Statement, or similar document; 

(14) any criminal, infamous, dishonest, immoral, or notoriously dis 
graceful conc uct, habitual use of intoxicants to excess, drug addition, or 
sexual perversion ; 

(15) any facts which furnish reason to believe that the individual may 
be subjected to coercion, influence, or pressure which may cause him to a¢ 
contrary to the best interests of the national security; or 

(16) any other activity, association, or condition which tends to establish 
reasonable ground for belief that access by such individual to classified 
information or to any security facility will endanger the common defense 
and security. 

(c) The provisions of subsections (d) and (e) of section 70 shall k 
applicable with respect to determinations made under this section. 


CHAPTER 8. PROCEDURE IN LOYALTY AND SECURITY HEARINGS 


APPLICABLE LAW 


Sec. 80. (a) Determination whether any applicant is entitled to a hearing | 


under this chapter shall be governed by the law or Executive order under which 
the action complained of was taken by the executive agency concerned. 

(b) Determination of the questions presented by any letter of charges filed for 
hearing under this chapter shall be made in conformity with standards and 


criteria prescribed by the law or Executive order establishing the right of the 


applicant to that hearing. 
ASSIGNMENT OF EXAMINERS 


Sec. 81. (a) Whenever any application is filed for hearing under this chapter, 
the Director shall place that application upon a hearing calendar, shall assign 
an examiner to conduct a hearing thereon, and shall notify each party to the 
proceeding as to the time and place of hearing. 
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(b) The Director shall take such action as may be required to iImsure 
to the greatest possible extent the prompt disposition of matters placed upon 
the hearing calendar. Priority of hearing shall be given to cases which in- 
yolve the suspension from duty of civilian officers or employees of executive 

ncies because of the existence of doubt as to their loyalty to the United 
States Government. 

POWERS OF EXAMINERS 


Sec. 82. (a) An examiner assigned to conduct any hearing under this 
chapter shall have the power to administer oaths for the purpose of tak- 

evidence in that proceeding 

(b) Subject to the provisions of section 85, an examiner assigned to con- 
duct any hearing under this chapter shall have the powers of a district court 
of the United States to issue process to compel witnesses to appear and testify 
in the hearing, and to compel the production of other evidence. Any process 
go issued may run to any part of the United States or its Territories, Com- 
monwealths, and possessions. 

(c) Any person who willfully neglects or refuses to appear, or refuses to 
qualify as a witness or to testify, or to produce any evidence in obedience 
to any subpena duly issued under authority of this section shall be fined not 
more than $500, or imprisoned for not more than six months, or both. Upon 
the certification by the examiner of the facts concerning any such willful 
disobedience by any person to the United States Attorney for any judicial 
district in which such person resides or is found, such attorney shall proceed 
by information for the prosecution of such person for such offense. 

(d) Subject to the provisions of section 84, an examiner assigned to conduct 
any such hearing shall have the power to (1) authorize any party to such hearing 
to obtain the testimony of any person by deposition upon oral examination or 
by written interrogatories, and (2) appoint any person to take any such depo- 
sition or interrogatory. Any person so appointed shall have the power to 
administer oaths and to take such testimony. 


PROCEEDINGS GENERALLY 


Sec. 83. (a) In any hearing conducted under this chapter the applicant for 
such hearing shall be allowed— 
(1) a reasonable time to prepare for such hearing; 
(2) to appear at his own expense at such hearing ; 
(3) tobe represented, at his own expense, by counsel ; and 
(4) to present evidence and rebuttal evidence on his behalf. 

(b) The rules of evidence applied by courts need not be applied in hear- 
ings under this chapter, but no evidence shall be received by the examiner in 
any such hearing unless it is relevant to one or more of the allegations con- 
tained in the letter of charges which provides the basis for such hearing. 

(ec) Any letter of charges issued by any executive agency may thereafter 
be amended by such agency, at any time before the conclusion of hearing 
thereon, to include additional or different charges. Whenever any such amend- 
ment occurs, the party who is the subject of inquiry shall be allowed such ad- 
ditional time as the Director shall by rule determine to be reasonable for the 
filing of the amended answer of such party to such additional or different 
charges. 

(d) In any hearing upon any question concerning the loyalty of any civilian 
employee of any executive agency, or any applicant for appointment or employ- 
ment in any such agency, that individual shall be permitted to offer evidence as 
to (1) his character and his reputation for veracity and integrity, and (2) his 
demonstrated appreciation of the need for the protection of the national 
security against foreign and domestic enemies. 

(e) Each witness who appears before the examiner in any such hearing 
shall be examined under oath or affirmation. Subject to any right of con- 
frontation conferred by section 84 upon the party who is the subject of inquiry, 
there may be received in evidence in any such hearing the affidavit of any wit- 
hess Offered by either party to such proceeding. 

(f) All proceedings in any hearing under this chapter shall be made a part 
of the record, but only the examiner, personnel assigned for official duty at 
such hearing, the party who is the subject of inquiry, counsel for each party, 
and witnesses may be present at such hearing. 

(g) The examiner shall cause to be prepared a verbatim stenographic tran- 
script of all proceedings in each hearing, including all evidence received therein. 
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At the conclusion of the hearing in each case the transcript of the record shall 
be authenticated by the certificate of the examiner. 

(h) After the conclusion of the hearing in any case, the examiner Shall prs 
pare a written report thereon, which shall contain a recitation of the Question, 
presented, a summary of the evidence received, his findings as to the facts » 
to each allegation made with respect to the party who is the subject of inquiry, 
and his conclusion on each question presented for hearing. Upon the compl, 
tion of that report, it shall be forwarded to the Director, who shall transmit j 
to the head of the executive agency concerned for his action. 

(i) If the determination made by the head of the executive agency is w 
favorable to the party who is the subject of inquiry, a true and correct 
of the transcript of the record of proceedings in the hearing, and a true an 
correct copy of the report prepared by the examiner upon such hearing, shall 
be furnished without charge to that party as soon as may be practicable aft, 
timely application has been made by such party to the head of such agency fy 
the review of that determination under chapter 9 of this Act. 


RIGHT OF CONFRONTATION 


Sec. 84. (a) Except as otherwise specifically provided by this section, » 
derogatory information concerning the loyalty of any party who is the Subject 
of inquiry in any hearing under this chapter may be received in evidence j 
such hearing, over the objection of that party, unless the supplier of gaq 
information is identified by name and— 

(1) gives oral testimony under oath or affirmation before the examing 
subject to cross-examination by or on behalf of the party who is the gy 
ject of inquiry ; or 

2) gives testimony under oath or affirmation by deposition or interrog. 
tory in the taking of which opportunity has been accorded to that party» 
propound cross-questions or cross-interrogatories relevant to all allegatioy 
made by the supplier of such information with respect to that party; or 

(3) gives testimony by affidavit executed under oath, and is availabe 
for the giving of further testimony on application by the party who is th 
subject of inquiry through the issuance of a subpena or by deposition 
interrogatory. 

(b) Confrontation of regularly established confidential informant engaged iy 
obtaining intelligence and internal security information for the Government shal 
not be allowed where the head of the investigative agency determines that th 
disclosure of the identity of such informants will prejudice the national security, 
In such cases the report supplied by the investigative agency shall contain » 
much of the information supplied by the informant as may be disclosed without 
revealing the identity of the informant and without otherwise endangering th 
national security. 

(ec) If confrontation is not permitted under subsection (b), the hearing er 
aminer shall furnish the party involved with the substance of the information 
tained from such informant to the extent that such information is material t 
the consideration of the issues involved, and shall read into the record the sub 
stance of such information and the evaluation as to reliability placed upon sud 
confidential informant in the investigative report. 

(d) If the party who is the subject of inquiry questions the accuracy or com 
pleteness of the information furnished pursuant to subsection (c), that party 
may file with the examiner a written statement setting forth in detail so mud 
of the information which is challenged as to accuracy or completeness. If th 
examiner is of the opinion that the additional investigation as to the specilie 
matter challenged is required in the interest of ascertaining the facts, he shall 
request the investigative agency to make such additional investigation. Info 
mation obtained as a result of the additional investigation shall be treated in th 
same manner as provided for in the original investigation. 

(3) Derogatory information supplied by confidential informants other tha 
those described in subsection (b) shall not be considered, over the objection of th 
party involved, by any hearing examiner in arriving at his determination, ory 
any officer charged with the responsibility for making a final determination, ub 
less such informants consent to the disclosure of their identity so as to enable 
the party involved to obtain their testimony through the issuance of subpenis 
or by depositions or written interrogatories. 

(f) Derogatory information supplied by identified persons shall not be 
sidered, over the objection of the party involved, by any hearing examiner i 
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rriving at his determination, or by any officer charged with the responsibility for 
wr eking a final determination, unless the party involved is given the opportunity 
to obtain the testimony of such identified persons through the issuance of a sub- 
pena, or by depositions or written interrogatories. ; If the party involved is given 
the opportunity to obtain the testimony of such identified persons through the 
jssuance Of a subpena, or by depositions, or written interrogatories, such de- 
rogatory information supplied by identified persons shall be considered. If the 
identified person supplying the derogatory information is unavailable for service 
of subpena or the taking of his testimony by deposition or written interrogatories 
pecause of death, incompetency, or other reason, such derogatory information 
may be considered by the examiner with due regard for the lack of opportunity 
for cross-examination. t é 

(g) In any hearing under this chapter upon a letter of charges issued under 
chapter 5 of this Act, the right of confrontation granted by this section shall 
be limited to evidence received in support of charges of the kinds listed in para- 
graphs (1) through (8) of section 71(b) of this Act. In any such hearing upon 
a letter of charges issued under any other security program, the right of con- 
frontation granted by this section shall be limited in accordance with any 
express provisions of the statute or Executive order establishing or authoriz- 
ing such program which restrict the right of confrontation in such hearing. 


ISSUANCE OF SUBPENAS 


Sec. 85. (a) Upon his own motion, or upon application made by any party to 
any hearing upon charges of the kinds listed in section 70 (b) or (c), or upon 
charges of the kinds listed in paragraphs (1) through (8) of section 71(b) of 
this Act, the examiner may issue subpenas to compel the attendance of witnesses 
or the production of other evidence. Each such application for the issuance of 
a subpena to require the attendance of any witness must state the name and 
address of the witness desired and the substance of the testimony which such 
witness is believed to be qualified to give. Each such application for the 
jssuance of a subpena to require the production of other evidence shall state 
the name and address of the person to whom it is to be directed and the nature 
of the evidence desired. 

(b) The examiner shall deny any such application if he determines that the 
evidence sought (1) is not relevant to any issue presented for hearing, or (2) 
would be merely cumulative to other evidence received in the hearing. If, 
upon any such application, the examiner determines that a substantial sum 
would be required for the payment of per diem and mileage allowances incident 
to the issuance of a subpena, and that the evidence desired can be obtained by 
deposition or interrogatory, he may deny the application and require such evi- 
dence to be obtained by deposition or interrogatory. 

(c) No subpena or other process may be issued by the examiner to compel 
the attendance, or otherwise to obtain the evidence, of— 

(1) any individual certified by the head of any investigative agency of 
the executive branch of the Government to be a regularly established con- 
fidential informant engaged in obtaining intelligence and internal security 
information for such agency ; or 

(2) any other individual, without the consent of such individual, if such 
individual is certified by the head of any such agency to have given in- 
formation to such agency concerning the party who is the subject of inquiry 
upon the condition that the supplier of such information would not be 
ealled as a witness to testify with respect to the information so given. 

(d) The provisions of section 1821 of title 28, United States Code (relating to 
per diem and mileage allowances of witnesses), shall apply to witnesses sum- 
moned to appear at any hearing conducted under this chapter. The per diem and 
mileage allowances of witnesses summoned on behalf of the executive agency 
which is a party to the hearing shall be paid from funds appropriated to such 
agency. No witness shall be summoned by process issued on behalf of any party 
who is the subject of inquiry unless that party has deposited with the examiner 
such sum as he determines to be necessary to defray the per diem and mileage 
allowances payable to that witness. Such allowances of each witness so sum- 

mnoned shall be paid from the sum so deposited. If, after the conclusion of any 
hearing, the head of the executive agency concerned, upon the record of pro- 

ceedings in that hearing, determines the question presented in a manner favorable 
to the party who deposited any such sum, there shall be paid to that party from 
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funds appropriated to such executive agency a sum equal to the Aggregaty 
amount of all deposits so made by that party in that hearing. 


HEARINGS ON DESIGNATION OF ORGANIZATIONS 


Sec. 86. (a) Whenever, in any hearing on the question whether any Organiza. 
tion is of a category which may be designated for inclusion on the list require 
by section 60 of this Act, the examiner determines that such question Can be 
decided fairly upon the basis of (1) the written statement of the grounds of the 
Attorney General for the proposed designation and the verified reply of that 
organization thereto and (2) answers to interrogatories, affidavits, or othe 
written evidence supplied by that organization to the Attorney Genera] and 
received in evidence at the hearing, the examiner may close the hearing withoy 
taking other evidence. 

(b) If the organization concerned fails to make an appearance at any such 
hearing, the examiner shall prepare his report upon the basis of oral or writte, 
evidence offered and received in evidence. 

(c) The rules of evidence applied by courts need not be applied in any snq 
hearing, but the examiner shall maintain reasonable limitations as to the ree 
vancy, competency, and materiality of the evidence received. The examiner jy 
his discretion may receive in evidence the affidavit of any witness in lieu of his 
oral testimony. 

(d) Whenever the examiner determines in any such hearing that the proposed 
testimony of any witness would be irrelevant, immaterial, cumulative, or repeti- 
tious, he may exclude that testimony. 

(e) At any such hearing, objections to the admission or exclusion of evidence 
or other rulings of the examiner shall be limited to a concise statement of the 
reasons therefor. Argument in support of such objections may be limited in the 
discretion of the examiner. 

(f) Notwithstanding the provisions of section 84, the examiner may receive jp 
evidence, in any such hearing, information or documentary material offered ip 
behalf of the Attorney General, in summary form or otherwise, without requiring 
the disclosure of classified information or the identity of any regularly estab. 
lished confidential informant engaged in obtaining intelligence and internal seer 
rity information for any investigative agency. 


CHAPTER 9. PROCEDURE FOR REVIEW AND FINAL DETERMINATION 
APPLICATION FOR REVIEW 


Sec. 90. (a) Upon receipt of any application for review under this chapter, 
the Director shall— 

(1) transmit to the Board (A) the application for review, (B) a copy of 
the determination to be reviewed, (C) the examiner’s report upon which 
that determination was based, and (D) the record of proceedings in the 
hearing upon which the examiner’s report was based ; and 

(2) notify each party to such review as to the time and place of any 
hearing which may be granted upon that review. 

(b) Under rules prescribed by the Director, parties to any review under this 
chapter may be accorded an opportunity to submit to the Board briefs and orl 
argument upon any or all questions presented for consideration in that review. 
If such opportunity is accorded, the head of the executive agency concerned shall 
designate, from personnel of that agency, one or more individuals authorized to 
represent him before the Board. 

(c) The Director shall take such action as may be required to insure to the 
greatest possible extent the prompt disposition of matters referred to the Board 
for review. Priority of review shall be given to cases involving the suspension 


from duty of civilian employees of executive agencies because of the existence | 


of doubt as to their loyalty to the United States Government. 


APPLICABLE LAW 


Sec. 91. Determination of any question presented by any application trans 
mitted to the Board for review under this chapter shall be made in conformity 
with standards and criteria prescribed by the law or executive order establishing 
the loyalty or security program under which such question arose. 
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SCOPE OF REVIEW 


. 92. (a) In the review of any case under this chapter, the Board shall— 
(1) review the proceedings taken in the hearing of such case by the 
examiner to determine whether they were taken in conformity with law and 
applicable regulations ; and 
(2) prepare its written report of such review, and its recommendation 
as to the action to be taken by the head of the agency concerned with 
respect to each question presented for review. 

(b) The review of any case shall be limited to an examination of the report of 
the examiner in that case and the record of proceedings in the hearing before 
the examiner. If in the opinion of the Board the report and record are insufficient 
to permit the preparation of its recommendation, the Board may return the report 
and record to the examiner who conducted the hearing, or to any other examiner, 
for such further proceedings as the Board may direct. Upon the completion of 
such proceedings, the record thereof shall be transmitted to the Board for its 
action thereon in conformity with subsection (a). 

(c) If any member of the Board does not concur in any recommendation made 
by the Board in any case, he may prepare his separate report stating his reasons 
for his disagreement. 


FINAL DETERMINATION AFTER REVIEW 


Sec. 938. (a) As soon as may be practicable after the completion of its review 
of any case, the Board shall transmit its report, and the separate report of any 
member of the Board, to the Director, who shall then forward each such report 
to the head of the executive agency concerned for his action thereon. 

(b) The determination made by the head of that executive agency, upon the 
basis of the report or reports so transmitted to him, as to any question con- 
sidered in that review, shall be final and conclusive, and may not be reviewed 
by any other officer, any executive agency, or any court. 


CHAPTER 10. AMENDMENTS, REPEALS, AND OTHER PROVISIONS 
DEPARTMENT OF DEFENSE INDUSTRIAL SECURITY PROGRAM 


Sec. 100. (a) Chapter 137 of part IV of subtitle A of title 10 of the United 
States Code is amended by adding at the end thereof the following new section: 
“$2315. Industrial security program. 

“(a) Notwithstanding the provisions of paragraph (4) of section 202(a) of 
the National Security Act of 1947, as amended (5 U. S. C. 171la(e)), the Secre- 
tary of Defense shall establish and administer within the Office of the Secretary 
of Defense a single industrial security program relating to all aspects of military 
industrial security. Such program shall— 

“(1) apply to all Government contractors obligated to furnish goods 
or services to or on behalf of the Department of Defense and each depart- 
ment and agency thereof, including each armed force administered by 
any military department; 

“(2) provide that no such military department or armed force shall 
adopt or enter into any industrial security agreement or provision with 
or applicable to Government contractors until such agreement or provision 
has been approved by the Secretary of Defense; and 

“(3) with respect to industrial personnel security, conform to the re- 
quirements of chapter 5 of the Federal Security Act except as otherwise 
specifically provided by this section. 

*(b) As soon as may be practicable after the enactment of this section, all 
civilian officers and employees of each military department and all civilian em- 
ployees of the Army, Navy, Air Force, and Marine Corps, engaged in the ad- 
ministration of any industrial security program (except personnel engaged pri- 
marily in investigative or procurement duties) shall be transferred to the Office 
of the Secretary of Defense. Military personnel of such armed forces may be 
detailed for service in the Office of the Secretary of Defense in such numbers as 
the Secretary may determine from time to time to be necessary to carry into 
effect the provisions of this section. 

“(c) Whenever chapter 5 of the Federal Security Act requires any investiga- 
tion of any contractor representative to be made incident to any contract or 
agreement executed by the Department of Defense, any military department or 
ageney thereof, or any armed force administered by any such military de- 
partment, such investigation shall be conducted by the appropriate military 
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investigative agency, as determined by the Secretary of Defense, unless Such 
investigation is required by that chapter to be conducted by the Federal Bureay 
of Investigation. 

“(d) The Secretary of Defense shall promulgate such regulations as he shall 
determine to be necessary to carry into effect the provisions of this section, Ty 
the greatest practicable extent, such regulations shall be uniform with Tespect 
to all military departments and all such armed forces.” 

(b) The analysis of such chapter is amended by adding at the end thereot 
the following: 


“2315. Industrial security program.” 


ATOMIC ENERGY ACT AMENDMENT 


Sec. 101. Section 143 of the Atomic Energy Act of 1954 (42 U.S.O. 2168) i 
amended by adding at the end thereof the following: “Whenever any contractor 
representative has received security clearance under the industrial personng 
security program of any other executive agency, in conformity with the require 
ments of chapter 5 of the Federal Security Act, the Commission may grant ty 
the holder of such clearance, without further investigation, access to restricteg 
data if the Commission determines that (a) the standard of investigation rm 
quired for the issuance of such clearance by such other executive agency is cop. 
parable to that required by the Commission for the granting of access to gn 
restricted data, (b) the clearance granted by such other executive agency ty 
that individual is currently in effect, and (c) no information possessed by the 
Commission indicates the need for further investigation of that individual befor 
granting such access. Terms used in the preceding sentence which are defined 
by section 2 of the Federal Security Act shall in that sentence have the meanings 
given to them by such section.” 


NATIONAL LABOR RELATIONS ACT AMENDMENT 


Sec. 102. Section 9 (h) of the National Labor Relations Act, as amended 
(29 U.S.C. 159 (h)), is amended by adding at the end thereof the following: 
“The Board is authorized to determine, after notice and hearing, whether any 
affidavit filed under this subsection by or on behalf of any officer of any labor 
organization contains any false representation of fact. If the Board determing 
that any such affidavit does contain any such false representation executed unde 
oath by any officer of any labor organization, the labor organization of which he 
is an officer shall have no right, while such individual continues to hold any 
office therein, to— 

“(1) act as representative of any employees for the purpose of section 7 
of this Act; 

“(2) serve as an exclusive representative of employees of any bargain- 
ing unit under section 9 of this Act; 

“(3) file any petition under section 9 (e) of this Act; 

“(4) make, or obtain any hearing upon, any charge under section 10 of 
this Act; or 

“(5) exercise any other right or privilege, or receive any other benefit, sub- 
stantive or procedural, provided by this Act for labor organizations.” 


ISSUANCE OF PROCESS BY INTERNATIONAL ORGANIZATIONS EMPLOYEES LOYALTY BOARD 


Sec. 108. (a) Under such regulations as the Civil Service Commission shall 
prescribe, the presiding member of the International Organizations Employees 
Loyalty Board established within the Commission by Executive Order Numbered 
10422 of January 9, 1953, as now or hereafter amended, and the presiding men- 
ber of any panel thereof, shall have the power, in the conduct of any hearing 
before such board or panel, to (1) administer oaths for the purpose of taking evi- 
dence in that hearing, (2) issue process to compel witnesses to appear and testify 
and to compel the production of pertinent documentary and other evidence, and 
(3) to appoint any person to take any deposition upon oral examination or any 
written interrogatories. Any process so issued may run to any place within any 
judicial district of the United States. Any person so appointed to take any dep 
osition or interrogatories shall have the power to administer oaths incident to 
the taking of such evidence. 

(b) The provisions of section 1821 of title 28, United States Code shall apply 
to witnesses summoned to appear at any such hearing. The per diem and mileage 
allowances of witnesses so summoned under authority conferred by this section 
shall be paid from funds appropriated to the Civil Service Commission. 
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(e) Any person who willfully neglects or refuses to appear, or refuses to 
ualify aS a witness or to testify, or to produce any evidence in obedience to any 
cubpena duly issued under authority of this section shall be fined not more than 
e , or imprisoned for not more than six months, or both. Upon the certification, 
by the presiding member of such board or panel, of the facts concerning any 
such willful disobedience by any person to the United States attorney for any ju- 
dicial district in which such person resides or is found, such attorney shall pro- 
ceed by information for the prosecution of such person for such offense. 


VETERANS’ PREFERENCE ACT AMENDMENTS 


Seo. 104. (a) Section 14 of the Veterans’ Preference Act of 1944 (5 U.S.C. 868) is 
amended to read as follows: 

“Spc, 14. No employee of the government of the District of Columbia shall be 
discharged, suspended for more than thirty days, furloughed without pay, re- 
duced in rank or compensation, or debarred for future appointment except for 
such cause as will promote the efficiency of the service and for reasons given in 
writing, and the person whose discharge, suspension for more than thirty days, 
furlough without pay, or reduction in rank or compensation is sought shall have 
at least thirty days’ advance written notice (except where there is reasonable 
cause to believe the employee to be guilty of a crime for which a sentence of 
imprisonment can be imposed), stating any and all reasons, specifically and in 
detail, for any such proposed action; such employee shall be allowed a reasonable 
time for answering the same personally and in writing, and for furnishing affi- 
davits in support of such answer, and shall have the right to appeal to the Civil 
Service Commission from an adverse decision of the administrative officer so 
acting, such appeal to be made in writing within a reasonable length of time 
after the date of receipt of notice of such adverse decision: Provided, That such 
employee shall have the right to make a personal appearance, and an appear- 
ance through a designated representative, in accordance with such resonable 
rules and regulations as may be issued by the Civil Service Commission; after 
investigation and consideration of the evidence submitted, the Civil Service 
Commission shall submit its findings and recommendations to the proper ad- 
ministrative officer and shall send copies of same to the appellant or to his desig- 
nated representative: Provided, further, That the Civil Service Commission may 
declare any such employee who may have been dismissed or furloughed without 
pay to be eligible for the provisions of section 15 hereof.” 

(b) Section 15 of that Act is amended by adding at the end thereof the fol- 
lowing new sentence: “This section shall not apply to any preference eligible 
who has been furloughed or separated under chapter 4 of the Federal Security 
Act because of the existence of reasonable doubt as to his loyalty to the Govern- 
nent of the United States.” 

REPEAL 


Sec. 105. The Act entitled “An Act to protect the national security of the 
United States by permitting the summary suspension of employment of civilian 
officers and employees of various departments and agencies of the Government 
and for other purposes”, approved August 26, 1950 (64 Stat. 476; 5 U.S.C. 22-1, 
22-2, and 22-3), is repealed. 

EFFECTIVE DATE 


Sec. 106. Chapter I of this Act shall take effect on the date of its enactment. 
All other provisions of this Act shall take effect on the first day of the sixth 
month beginning after the date of its enactment. 


[S. 2314, 86th Cong., 1st sess.] 
A BILL To provide for a Federal industrial security program, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Federal 
Industrial Security Act”. 

DEFINITIONS 


Sec. 2. As used in this Act— 
(1) The term “security program” means any program established by or pur- 
suant to law or Executive order, and administered or supervised by any execu- 
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tive agency, to prevent untrustworthy individuals, in the interest of the Nation 
security, from gaining access to classified information or to any security fag! 

(2) The term “security officer’ means any officer or employee of ANY exen, 
tive agency who is charged with the duty of carrying into effect in whole or} 
part the requirements of any loyalty or security program. — 

(3) The term “security clearance” means authorization duly Siven to aw 
individual by the appropriate executive agency for access to classified infor! 
tion or to a security facility. 

(4) The term “security facility’ means the whole or any part of any— | 

(a) installation or facility of any executive agency ; | 

(b) industrial plant or facility ; 

(c) vessel, port, or port facility ; 

(d) aircraft, airport, or airport facility ; or 

(e) other area or facility, | 
which has been duly designated by the President or by any officer or employe | 
of any executive agency, under any law or Executive order, in the interest y 
the national security as a facility to which access may be granted only to tho 
individuals who have received security clearance from the appropriate executiy 
agency. ; 

(5) The term “classified information” means any information or materiy 
which has been duly classified in the interest of the national security, by ay 
officer or employee of any executive agency acting under authority conferred 
law or Executive order, as “top secret” or “secret” or, in the case of the Atom 
Energy Commission, as “Restricted Data.” 

(6) The term “Government contractor” means any individual, partnership 
corporation, association, institution, or other legal entity obligated to furnis 
any goods or services to or for the use of any executive agency under the term 
of any contract or subcontract containing any requirement for the safeguarding 
of classified information. 

(7) The term “contractor representative” means any individual -who is m 
officer, director, partner, member, employee, agent, or other representative ¢ 
any Government contractor. 

(8) The term “national agency check,” when used in relation to the invest. 
gation of any individual, means an investigation of that individual made upn 
the basis of written information supplied by him in response to official inquiry, 
and by reference to files of the Federal Bureau of Investigation and the Civ 
Service Commission, appropriate intelligence files of the Armed Forces, appr 
priate files of any other investigative or intelligence agency in the executin 
branch, and appropriate files of any committee or subcommittee of the Congres, 

(9) The term “full field investigation,” when used in relation to the inyesti- 
gation of any individual, means an investigation of that individual made by 
reference to all sources required for a national agency check, and in addition 
thereto— 

(a) law enforcement files of the municipality, county, and State within 
which that individual resides or is employed ; 

(b) récords of schools and colleges attended by him ; 

(c) former employers of that individual ; 

(d) reference given by him; and 

(e) any other available source of information. 

(10) The term “executive agency” means any department, agency, bureat, 
commission, office, or armed force in the executive branch of the Government, and 
any corporation whose share capital is wholly owned by the United States or 
any department or agency thereof. 

(11) The term “head of the agency” or “agency head,” when used in rele 
tion to any executive agency, means the head of such agency, or in the event 


of his incapacity or other absence, the officer of that agency who is authorize 
to actin his stead. ; 


AUTHORIZATION FOR INDUSTRIAL SECURITY PROGRAM 


Sec. 3. (a) Each executive agency engaged in the procurement of goods or 
services from Government contractors shall, if such procurement involves access 
by contractor representatives to classified information or to any security facility, 
establish and administer, in such manner consistent with the provisions of this 
Act as the President shall prescribe, a security program to prevent access by 
untrustworthy individuals to such information or to any such facility. 
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(b) No contract shall be executed by any executive agency with any Govern- 
ent contractor for the procurement of goods or services involving access by 
. tractor representatives to classified information or to any security facility 
pes such contractor enters into an appropriate security agreement in writing 
oar which that contractor is obligated— 

(1) to withhold from any individual access to information and security 
facilities of any classification unless that individual holds a security clear- 
ance for access to information and security facilities of that classification ; 
ana) to incorporate within any contract executed with any subcontractor, 
for the procurement of any goods or services required for the performance 
of the contract with that agency, such security provisions as may be pre- 
scribed in the security agreement executed with such executive agency. 


INVESTIGATION OF CONTRACTOR REPRESENTATIVES 


gec. 4. (a) No executive agency shall grant to any contractor representative 
any security clearance for access to any information or security facility which 
has been classified as ‘‘secret’’ (or, in the case of the Atomic Energy Commis- 
sion, Restricted Data) unless a national agency check has been made with respect 
to that individual by the appropriate investigative organization of such agency. 
If that check discloses as to that individual any derogatory subversive informa- 
tion requiring further investigation, the matter shall be referred to the Federal 
Bureau of Investigation, which shall then conduct a full field investigation of 
that individual. If the national agency check discloses as to that individual 
any other derogatory information requiring further investigation, such further 
investigation shall be conducted by the investigative organization of such agency. 

(b) No executive agency shall grant to any contractor representative any 
security clearance for access to any information or security facility which has 
been classified as “top secret” (or, in the case of the Atomic Energy Commis- 
sion, Restricted Data) unless a full field investigation of that individual has 
been made by the appropriate investigative organization of that agency. If in 
the course of that investigation any derogatory subversive information is dis- 
closed as to that individual, such investigation shall be transferred to the Federal 
Bureau of Investigation, which shall then conduct a full field investigation of 
that individual. 

(c) If any executive agency has no investigative organization, the investiga- 
tions required by this section to be made by that agency shall be made by the 
Civil Service Commission. 


EVALUATION OF PERSONNEL INVESTIGATIONS 


Sec. 5. (a) The head of each executive agency administering an industrial 
personnel security program shall designate, from personnel of that agency spe- 
dally qualified for such service, such number of screening officers as may be re- 
quired for the administration of that program. It shall be the duty of such 
officers to examine investigative reports made concerning contractor representa- 
tives, and to determine whether such reports disclose any substantial informa- 
tion raising doubt as to the eligibility of such individuals for any security 
clearance. 

(b) Whenever a screening officer of any agency determines that an investi- 
gative report contains information raising doubt as to the eligibility of any in- 
dividual to receive any security clearance, such officer shall grant to that in- 
dividual an opportunity for an interview in which he may offer his explana- 
tin of the facts and circumstances upon which that information is based. 
Whenever such officer determines that such a report contains information rais- 
ing doubt as to the eligibility of any individual to hold a security clearance 
previously granted, he shall accord to that individual an opportunity for such 
an interview unless that officer determines that immediate suspension of such 
clearance is necessary in the interest of the national security. 

(ec) If, after the conclusion of any such interview and any further investiga- 
tion considered by the screening officer to be necessary, the derogatory informa- 
tin concerning that individual has not been explained to the satisfaction of the 
sereening officer, he shall withhold or suspend the security clearance of that 
individual, and shall prepare and transmit to him a letter of charges which 
shall be as specific and detailed as the interests of national security permit, and 
shall include such pertinent information as names, dates, and places in such 
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detail as reasonably to permit answer to be made thereto. The letter of cha 
so transmitted must advise the individual concerned as to his right to q hearj 
under this Act. "| 
(d) Before issuing any such letter of charges, a screening officer of 
ecutive agency shall obtain the opinion of the appropriate legal office 
agency on the question whether— 
(1) the proposed letter of charges is sufficiently specific and 
and 
(2) all other procedural requirements for the issuance of such letter hare | 
been satisfied. 


any ey. | 
T Of tha | 


; 
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SECURITY HEARINGS AND DETERMINATIONS 


Sec. 6. (a) Within the time prescribed by regulations which shall be promi. 
gated by the President, the recipient of any such letter of charges— 


' 
' 


(1) may file his sworn answer thereto, accompanied by any affidavits or 
other written statements he may care to submit; and 

(2) upon the filing of such sworn answer, may request a hearing upon | 
those charges in accordance with the provisions of this Act. | 


(b) Whenever any individual has availed himself of his right to receive 4 
hearing upon a letter of charges issued by any executive agency under this 
Act— 7 





(1) the screening officer shall forward that request, together with the | 
letter of charges transmitted to that individual and all papers filed by hip | 
in reply thereto, to the head of the agency for filing and hearing in accor. 
ance with the provisions of this Act; and 

(2) the head of that agency shall designate, from personnel of that 
agency, such hearing officer, counsel, and other personnel as may be mw 
quired for the conduct of such hearing. 

(c) Upon the basis of all evidence contained in the record of such hearing, the 
head of the executive agency concerned shall make his determination on the ques 
tion whether the individual concerned is eligible to receive or hold a security 
clearance. If the agency head determines that such individual is not eligible 
to receive or hold such security clearance, that individual may, within such tim 
as the President shall prescribe by regulations, make written application to the 
agency head for a review of that determination. Upon receipt of timely applica 
tion for such review, the agency. head shall forward that request, together with 
all documents and records pertinent thereto, to such officer or agency as the 
President shall designate for that purpose in accordance with the provisions of 
this Act. 

(d) If, after any such determination, the individual concerned declines, or 
fails to make timely application for, such review, that determination shall, upon 
the expiration of the period within which application for review may be made, 
become final and conclusive, and shall be binding upon the head of every other 
executive agency. 


STANDARD AND CRITERIA FOR SECURITY DETERMINATIONS 


Sec. 7. (a) No contractor representative may be granted or hold any security | 


clearance if it is determined in accordance with the provisions of this Act, on the 
basis of all information, that his possession of such clearance will endanger the 
common defense and security. 

(b) In determining for the purposes of this section whether the possession 
of any security clearance by any individual will endanger the common defense 
or security, activities and associations of that individual of one or more of the 
following categories may be considered— 

(1) sabotage, espionage, or attempts or preparations therefor, or knovw- 
ingly associating with spies or saboteurs ; 

(2) treason or sedition or advocacy thereof ; 

(3) advocacy of revolution or force or violence to alter the constitutional 
form of government of the United States ; 

(4) intentional, unauthorized disclosure to any person of classified infor- 
mation ; 

(5) performing or attempting to perform his duties, or otherwise acting, 
so as to serve the interests of another government in preference to the 
interests of the United States ; 

(6) membership in, or affiliation or sympathetic association with, aly 
party, group, or association which has been found by the Congress of the 
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United States, or any agency or officer of the United States duly authorized 
by the Congress for that purpose— = 
(A) to seek to alter the form of government of the United States by 
force or violence, or other constitutional means ; or 
(B) to have been organized or utilized for the purposes of advanc- 
ing the aims and objectives of the Communist movement ; or ; 
(C) to have been organized or utilized for the purpose of establish- 
ing any form of dictatorship in the United States or any form of inter- 
national dictatorship; or 
(D) to have been organized or utilized by any foreign government, 
or by any foreign party, group, or association acting in the interests of 
any foreign government, for the purpose of (i) espionage, or (ii) sab- 
otage, or (iii) obtaining information relating to the defense of the United 
States or the protection of the national security, or (iv) hampering, 
hindering, or delaying the production of defense materials; or 
(E) to be affilated with, or to act in concert with, or to be domi 
nated or controlled by, any party, group, or association of the char- 
acter described in (A) or (B) or (C) or (D) above; 

(7) membership in or affiliation with any organization which the Con- 
gress of the United States, or any agency or officer of the United States 
duly authorized by the Congress for that purpose, has found to have adopted 
a policy of advocating or approving the commission of acts of force and 
violence to deny others their rights under the Constitution of the United 
States ; 

(8) refusal to testify upon the ground of self-incrimination, in any au- 
thorized inquiry relating to subversive activities conducted by a congres- 
sional committee, Federal court, Federal grand jury, or any other duly 
authorized Federal agency, as to any-question relating to subversive activi- 
ties of the individual involved, or others, unless the individual, after op 
portunity to do so, satisfactorily explains his refusal to testify ; 

(9) refusal to testify upon the ground of self-incrimination, in any other 
authorized inquiry conducted by a congressional committee, Federal court, 
Federal grand jury, or any other duly authorized agency, unless the in 
dividual, after opportunity to do so, satisfactorily explains his refusal to 
testify ; 

(10) willful violations or disregard of security regulations, or recurrent 
and serious, although unintentional, violation of such regulations or un 
authorized disclosure of classified information ; 

(11) any illness, including any mental condition, of a nature which 
in the opinion of competent medical authority may cause significant de 
fect in the performance, judgment, or reliability of the individual, with 
due regard to the transient or continued effect of the illness and the 
medical findings in such case; 

(12) any behavior, activities, or associations which tend to show that 
the individual is not reliable or trustworthy ; 

(13) any deliberate misrepresentations, falsifications, or omission of 
material facts from a Personnel Security Questionnaire, Personal History 
Statement, or similar document ; 

(14) any criminal, infamous, dishonest, immoral, or notoriously dis- 
graceful conduct, habitual use of intoxicants to excess, drug addiction, 
or sexual perversion ; 

(15) any facts which furnish reason to believe that the individual may 
be subjected in coercion, influence, or pressure which may cause him to act 
contrary to the best interests of the national security ; or 

(16)any other activity, association, or condition which tends to estab- 
lish reasonable ground for belief that access by such individual to classi- 
fied information or to any security facility will endanger the common de 
fense and security. 

(c) In determining the significance to be given for the purposes of this Act to 


membership of any individual in, or the association of any individual with, any 
organization, consideration must be given to— 


(1) the character and history of that organization : 
(2) the time during which such individual was a member of, or associated 
with, such organization ; 
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(3) the actual knowledge of that individual, at the time of such 
ship or association, as to the nature and purposes of that organizati 
(4) the extent to which the nature and purposes of that organizat; 
were publicly known at the time of such membership or association: 
(5) the purpose for which that individual became a member of, or sy, 
ciated with, that organization ; 
(6) the degree to which that individual participated in the activities ¢| 
that organization; and j 
(7) if that individual no longer is a member of, or associated with the 
organization, the time at which his membership or association was tern, 
nated, the circumstances of such termination, and the degree to which 
has separated himself from the activities of that organization. 
(d) The normal relationships within the family shall not be deemed to creat 
a reasonable doubt as to loyalty unless they fall within the class of close Cb. 
tinuing, or sympathetic association, and unless such association with member 
of the family is of such a nature as to indicate sympathetic association with 
an organization of the type described in paragraph (6) of subsection (b), 


Membe. 
on; 


POWERS OF HEARING OFFICERS | 


Sec. 8. (a) A hearing officer assigned to conduct any hearing under this Ac | 
shall have the power to administer oaths for the purpose of taking evidence j; | 
that proceeding. 

(b) Subject to the provisions of this Act, a hearing officer assigned to conduct 
any hearing under this Act shall have the powers of a district court of th 
United States to issue process to compel witnesses to appear and testify in th 
hearing, and to compel the production of other evidence. Any process so igsyaj | 
may run to any part of the United States or its Territories, Commonwealths, anj 
possessions. 

(c) Any person who willfully neglects or refuses to appear, or refuses 
qualify as a witness or to testify, or to produce any evidence in obedience to any 
subpena duly issued under authority of this section shall be fined not mom 
than $500, or imprisoned for not more than six months, or both. Upon the cert. 
fication by the hearing officer of the facts concerning any such willful ds 
obedience by any person to the United States Attorney for any judicial distri¢ 
in which such person resides or is found, such attorney shall proceed by in 
formation for the prosecution of such person for such offense. 

(d) Subject to the provisions of this Act, a hearing officer assigned to conduct 
any such hearing shall have the power to (1) authorize any party to such heariy 
to obtain the testimony of any person by deposition upon oral examination o 
by written interrogatories, and (2) appoint any person to take any such depos: 
tion or interrogatory. Any person so appointed shall have the power to admin 
ister oaths and to take such testimony. 





PROCEEDINGS GENERALLY 


Sec. 9. (a) In any hearing conducted under this Act the applicant for such 
hearing shall be allowed— 
(1) a reasonable time to prepare for such hearing ; 
(2) to appear at his own expense at such hearings ; 
(3) to be represented, at his own expense, by counsel ; and 
(4) to present evidence and rebuttal evidence on his behalf. | 

(b) The rules of evidence applied by courts need not be applied in hearings | 
under this Act, but no evidence shall be received by the examiner in any such 
hearing unless it is relevant to one or more of the allegations contained in the 
letter of charges which provides the basis for such hearing. 

(ec) Any letter of charges issued by any executive agency may thereafter be 
amended by such agency, at any time before the conclusion of hearing thereon, 
to include additional or different charges. Whenever any such amendment | 
occurs, the party who is the subject of inquiry shall be allowed such additional 
time as the President shall by regulations determine to be reasonable for the 
filing of the amended answer of such party to such additional or different 
charges. 


(d) Each witness who appears before a hearing officer in any such hearing | 
shall be examined under oath or affirmation. Subject to any right of com | 


frontation conferred by this Act upon the party who is the subject of inquiry, 
there may be received in evidence in any such hearing the affidavit of any 
witness offered by either party to such proceeding. 
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(e) All proceedings in any hearing under this Act shall be made a part of the 
record, but only the hearing officer, personnel assigned for official duty at such 
pearing, the party who is the subject of inquiry, counsel for each party, and 
witnesses may be present at such hearing. 

(f) The hearing officer shall cause to be prepared a verbatim stenographic 
transcript of all proceedings in each hearing, including all evidence received 
therein. At the conclusion of the hearing in each case the transcript of the rec- 
ord shall be authenticated by the certificate of the hearing officer. 

(g) After the conclusion of the hearing in any case, the hearing officer shall 
prepare & written report thereon, which shall contain a recitation of the ques- 
tions presented, a summary of the evidence received, his findings as to the facts 
as to each allegation made with respect to the party who is the subject of in- 
quiry, and his conclusion on each question presented for hearing. Upon the 
completion of that report, it shall be forwarded to the head of the executive 
agency concerned for his action. 

(h) If the determination made by the head of the executive agency is un- 
favorable to the party who is the subject of inquiry, a true and correct copy of 
the transcript of the record of proceedings in the hearing, and a true and cor- 
rect copy of the report prepared by the hearing officer upon such hearing, shall 
te furnished without charge to that party as soon as may be practicable after 
timely application has been made by such party to the head of such agency for 
the review of that determination under this Act. 


RIGHT OF CONFRONTATION 


Sec. 10. (a) Except as otherwise specifically provided by this section, no 
derogatory information concerning the loyalty of any party who is the subject 
of inquiry in any hearing under this Act may be received in evidence in such 
hearing, over the objection of that party, unless the supplier of such informa- 
tion is identified by name and— 

(1) gives oral testimony under oath or affirmation before the hearing 
officer, subject to cross-examination by or on behalf of the party who is 
the subject of inquiry ; or 

(2) gives testimony under oath or affirmation by deposition or interroga- 
tory in the taking of which opportunity has been accorded to that party 
to propound cross-questions or cross-interrogatories relevant to all allega- 
tions made by the supplier of such information with respect to that party ; 
or 

(3) gives testimony by affidavit executed under oath, and is available 
for the giving of further testimony on application by the party who is the 
subject of inquiry through the issuance of a subpena or by deposition or 
interrogatory. 

(b) Confrontation of a regularly established confidential informant engaged 
in obtaining intelligence or internal security information for the Government 
shall not be allowed if the head of the investigative agency concerned determines 
that the disclosure of the identity of such informant will prejudice the national 
security. In such cases the report supplied by the investigative agency shall 
contain as much of the information supplied by the informant as may be dis- 
closed without revealing the identity of the informant and without otherwise 
endangering the national security. 

(ec) If confrontation is not permitted under subsection (b), the hearing 
officer shall furnish the party involved with a statement of the substance of the 
information obtained from such informant to the extent that such information 
is material to the consideration of the issues involved, and shall read into the 
record the substance of such information and the evaluation as to reliability 
placed upon such confidential informant in the investigative report. 

(d) If the party who is the subject of inquiry questions the aceuracy or com- 
pleteness of the information furnished pursuant to subsection (¢c), that party 
may file with the hearing officer a written statement setting forth in detail so 
much of the information which is challenged as to accuracy or completeness. 
If the hearing officer is of the opinion that additional investigation as to the 
specific matter challenged is required in the interest of ascertaining the facts, 
he shall request the investigative agency to make such additional investigation. 
Information obtained as a result of the additional investigation shall be treated 
in the same manner as provided for in the original investigation. 

(e) Derogatory information supplied by confidential informants other than 
those described in subsection (b) shall not be considered, over the objection 
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of the party involved, by any hearing officer in arriving at his determinat; 

or by any officer charged with the responsibility for making a final determing 
tion, unless such informants consent to the disclosure of their identity 80 a 
to enable the party involved to obtain their testimony through the issuance at | 
subpenas or by depositions or written interrogatories. 

(f) Derogatory information supplied by. identified persons shall not be cop 
sidered, over the objection of the party involved, by any hearing officer in arrir. i 
ing at his determination, or by any officer charged with the responsibility tor 
making a final determination, unless the party involved is given the opportunity 
to obtain the testimony of such identified persons through the issuance of 
subpena, or by depositions or written interrogatories. If the party involved jg 
given the opportunity to obtain the testimony of such identified persons thro 
the issuance of a subpena, or by depositions, or written interrogatories, Such 
derogatory information supplied by identified persons shall be considered, [f 
identified person supplying the derogatory information is unavailable for Service 
of subpena or the taking of his testimony by deposition or written interrogatories 
because of death, incompetency, or other reason, such derogatory informatio 
may be considered by the hearing officer with due regard for the lack of Oppor. 
tunity for cross-examination. 

(g) In any hearing under this Act upon a letter of charges issued under this 
Act, the right of confrontation granted by this section shall be limited to evidence 
received in support of charges of the kinds listed in paragraphs (1) through 
(8) of section 6(b) of this Act. 


ISSUANCE OF SUBPENAS 


Sec. 11. (a) Upon his own motion, or upon application made by any party ty | 
any hearing upon charges of the kinds listed in paragraphs (1) through (8) of 
section 6(b) of this Act, the hearing officer may issue subpenas to compel the 
attendance of witnesses or the production of other evidence. Each such applica. 
tion for the issuance of a subpena to require the attendance of any witness mug 
state the name and address of the witness desired and the substance of the 
testimony which such witness is believed to be qualified to give. Each such appli 
cation for the issuance of a subpena to require the production of other evidence 
shall state the name and address of the person to whom it is to be directed and 
the nature of the evidence desired. 

(b) The hearing officer shall deny any such application if he determines that 
the evidence sought (1) is not relevant to any issue presented for hearing, or 
(2) would be merely cumulative to other evidence received in the hearing. If, 
upon any such application, the hearing officer determines that a substantial sun 
would be required for the payment of per diem and mileage allowances incident 
to the issuance of a subpena, and that the evidence desired can be obtained by 
deposition or interrogatory, he may deny the application and require such evi- 
dence to be obtained by deposition or interrogatory. 

(c) No subpena or other process may be issued by the hearing officer to com- 
pel the attendance, or otherwise to obtain the evidence, of— 

(1) any individual certified by the head of any investigative agency of 
the executive branch of the Government to be a regularly established con 
fidential informant engaged in obtaining intelligence or internal security 
information for such agency; or 

(2) any other individual, without the consent of such individual, if such 


individual is certified by the head of any such agency to have given infor | 


mation to such agency concerning the party who is the subject of inquiry 
upon the condition that the supplier of such information would not be called 
as a witness to testify with respect to the information so given. 

(d) The provisions of section 1821 of title 28, United States Code (relating 
to per diem and mileage allowances of witnesses), shall apply to witnesses sum: 
moned to appear at any hearing conducted under this Act. The per diem and 
mileage allowances of witnesses summoned on behalf of the executive agency by 
which the hearing is conducted shall be paid from funds appropriated to such 
agency. No witness shall be summoned by process issued on behalf of any party 
who is the subject of inquiry unless that party has deposited with the hearing 
officer such sum as he determines to be necessary to defray the per diem and mile 
age allowances payable to that witness. Such allowances of each witness 9 
summoned shall be paid from the sum so deposited. If, after the conclusion of 
any hearing, the head of the executive agency concerned, upon the record of 
proceedings in that hearing, determines the question presented in a manner fav- 
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orable to the party Ww ho deposited any such sum, there shall be paid to that party 
from funds appropriated to such executive agency a sum equal to the aggregate 
amount of all deposits so made by that party in that hearing. 


APPLICATION FOR REVIEW OF DETERMINATION 


gec. 12. (a) Upon receipt of any application for the review of any determina- 

tion made under this Act, the head of the executive agency concerned shall— 
(1) transmit to such officer or agency as the President shall have desig- 
nated for the review of such determination (A) the application for review, 
(B) a copy of the determination to be reviewed, (C) the report of the 
hearing officer upon which that determination was based, and (D) the 
record of proceedings in the hearing upon which that report was based: and 
(2) notify each party to such review as to the time and place of any 
hearing which may be granted upon that review. 

(b) Under regulation prescribed by the President, parties to any review under 
this Act may be accorded an opportunity to submit to the reviewing authority 
priefs and oral argument upon any or all questions presented for consideration in 
that review. If such opportunity is accorded, the head of the executive agency 
concerned shall designate, from personnel of that agency, one or more individ- 
yals authorized to represent him before the reviewing authority. 

(ce) The reviewing authority shall take such action as may be required to in- 
sure to the greatest possible extent the prompt disposition of matters referred 
tosuch authority for review. 

(d) Determination of any question presented by any application transmitted 
to the reviewing authority for review under this Act shall be made in conformity 
with the standard and the criteria prescribed by this Act. 


SCOPE OF REVIEW 


Sec. 13. (a) In the review of any determination under this Act, the reviewing 
authority shall— 

(1) review the proceedings taken in the hearing of such case by the 
hearing officer to determine whether they were taken in conformity with 
law and applicable regulations ; and 

(2) prepare its written report of such review, and its recommendation 
as to the action to be taken by the head of the agency concerned with 
respect to each question presented for review. 

(b) The review of any case shall be limited to an examination of the report 
of the hearing officer in that case and the record of proceedings in the hearing 
before that officer. If in the opinion of the reviewing authority the report and 
record are insufficient to permit the preparation of its recommendation, the re- 
viewing authority may return the report and record to the head of the executive 
agency concerned for reference to the hearing officer who conducted the hearing, 
or to any other hearing officer, for such further proceedings as the reviewing 
authority may direct. Upon the completion of such proceedings, the record 
thereof shall be transmitted to the reviewing authority for its action thereon 
inconformity with subsection (a). 

(c) If the reviewing authority is composed of more than one individual, and 
any member of the reviewing authority does not concur in any recommendation 
made by the reviewing authority in any case, he may prepare his separate re- 
port stating his reasons for his disagreement. 


FINAL DETERMINATION AFTER REVIEW 


Sec. 14. (a) As soon as may be practicable after the completion of its review 
of any case, the reviewing authority shall transmit its report, and the separate 
report of any member of the reviewing authority, to the head of the executive 
agency concerned for his action thereon. 

(b) The determination made by the head of that executive agency, upon 
the basis of the report or reports so transmitted to him, as to any question con- 
sidered in that review, shall be final and conclusive, and may not be reviewed 
by any other officer, any executive agency, or any court. 


EFFECTIVE DATE 


Sec. 15. This Act shall take effect on the first day of the sixth month begin- 
ning after the date of enactment of this Act, or on such earlier date as the 
President may prescribe by proclamation published in the Federal Register. 
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{S. 2392, 86th Cong., 1st sess.] 


A BILL To establish the effectiveness of the Federal loyalty 
industrial security program 


Be it enacted by the Senate and House of Representatives of the United State 
of America in Congress assembled, That in the administration of the Feder) 
loyalty security program and the industrial security program no officer or Agency 
of the Government shall be required to disclose confidential information e | 
the identity of confidential informants; and any hearing with respect to seeupip, 
clearances conducted in connection with either of such programs shall be Cop. 
ducted in such manner as to protect from disclosure information affecting the 
national security or tending to compromise investigative sources or methods 

Sec. 2. No payment shall hereafter be made by any agency in or under ty 
Department of Defense to any contractor who has not agreed to withhol or 
who willfully fails or refuses to withhold, all security information and agg, 
thereto (including access to any portion of any plant or facility under the 
control of such contractor where work of a security nature is being performy 
or may be performed) from any person not cleared by the appropriate agency ¢ 
the Defense Department for access to military secrets. 
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Petition for a Writ of Certiorari to the United States Ex 
Court of Appeals for the District of Columbia Circuit i 

| 

Citations to Opinions Below 32 
Jurisdiction CASES 
Questions Presented oe 
u 

Statutes Involved ( 
Statement | Hi 
ag 

Reasons for Granting the Writ | Cc 
I. The existence of an unlimited power by any goy- | Cr 
ernmental official to deprive a citizen of present | © 
private employment, prevent him from obtaining . 
other employment, and impose upon him a desig- A 
nation of disloyalty presents a novel question H 
important to the constitutional rights of citizens K 

which has not been, but should be, determined | 

by this Court N 

IT. The decision of the Court below is in conflict, with N 
respect to an important constitutional issue, with F 
Parker v. Lester, 227 F. 2d 708 (CA 9, 1955) E 
Conclusion ‘ 
1 

Appendices: I 
A. Memorandum opinion of the trial Court 
B. Opinion of the Court of Appeals , 
C. Judgment of the Court of Appeals ' 


TABLE OF AUTHORITIES | 
Statutes, EXECUTIVE OrnERS: 


5 U.S.C. § 22, RS. § 161 Bow 
Administrative Procedure Act, 60 Stat. 243, 5 U.S.C. 

§ 1009 
Armed Services Procurement Act of 1947, 62 Stat. 

21, 41 U.S.C., §§ 151-161 


Magnuson Act, 64 Stat. 427, 1038, 50 U.S.C., §§ 191, 
192, 194 


Executive Order 10290, September 27, 1951, 16 Fed. | 
Reg. 9795 
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a8 Executive Order 10501, December 15, 1953, 18 Fed. 


it Reg. 7049 
99 C.F.R., § 72.8 (1955), § 72.2-107 (Supp., 1956) 


(CASES: 


Adkins v. Childrens’ Hospital, 261 U.S. 525 
Butchers’ Union Slaughterhouse and Livestock Co. v. 
Crescent City Livestock Landing and Slaughter- 
house Co., 111 U.S. 746 
Cantwell v. Connecticut, 310 U.S. 296 
Coppage v. Kansas, 236 U.S. 1 
| Cummings v. Missouri, 4 Wall., 2 
| Endo, ex parte, 323 U.S. 
| Galvan v. Press, 347 U.S. 522 
Garland, ex parte, 4 Wall., 333 
Hamilton v. Kentucky Distilleries, 251 U.S. 146 
Hannegan v. Esquire, 327 U.S. 14€ 
Kent v. Dulles (decided June 16, 1957) 26 U.S. Law 
Week, 4413 
Meyer v. Nebraska, 262 U.S. 390 
) Niemotko v. Maryland, 340 U.S. 268 
) Panama Refining Co. v. Ryan, 293 U.S. 388 
Parker v. Lester, 227 F. 2d 708 (CA 9, 1955) 
Schware v. Board of Bar Examiners, 353 U.S. 232 
Slochower v. Board of Education, 350 U.S. 551 
Truax v. Raich, 239 U.S. 33 
United States v. Lovett, 328 U.S. 303 
United States v. Rumely, 345 U.S. 41 
Von Knorr v. Miles, 60 F. Supp. 962 (D. Mass., 1943) 
Wieman v. Updegraff, 344 U.S. 183 
Yiek Wo v. Hopkins, 118 U.S. 356 
| Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 
O79 


cy Ue, 


OrneR REFERENCES: 


Berle, The 20th Century Capitalist Revolution (1954) 

“Industry Goal: Simple Loyalty Check,’’ Nation’s 
Business, December, 1955, p. 40 

Report of the Commission on Government Security 
(1957) 

The Washington Post, November 11, 1954, p. 21 
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William L. Greene prays that a writ of certioray 
issue to review the judgment of the United Stat, 
Court of Appeals for the District of Columbia Cireyi} 
entered in the above-entitled case on April 17, 1958, 

| 
CITATIONS TO OPINIONS BELOW | 

The memorandum opinion of the trial court, printed| 
in Appendix A hereto, infra, pp. la to 4a, is »! 
ported sub nom. Greene v. Wilson, in 150 F. Supp, 
958 (D.D.C., 1957). The opinion of the Court of Ap. 
peals, printed in Appendix B hereto, infra, pp. 5 
to 23a, is reported in 254 F. 2d 944 (adv.). It i 
not yet reported in the U.S. App. D.C. reports. 


JURISDICTION 


The judgment of the Court of Appeals was entered | 
April 17, 1958. The jurisdiction of this Court is in. | 
voked under 28 U.S.C., § 1254(1). 


QUESTIONS PRESENTED 


1. Whether a justiciable controversy is presented | 
by a suit for declaratory and injunctive relief ¢chal- | 
lenging as invalid an order of the Secretary of the 


Navy 
tion, | 
a pri 


» sueh | 


becau 
statut 
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Navy denying access to clearance to classified informa- 
tion, which suit is instituted by a former employee of 
q private business enterprise discharged because of 
such order, and which asserts that the order is invalid 
because it is without foundation in fact; is beyond the 
statutory authority of the Seerctary; and is in viola- 
tion of the requirements of substantive and procedural 
due process ¥ 


9, Whether the provisions of the Armed Services 
Procurement Act of 1947, 62 Stat. 21, 41 U.S.C., § 153, 
authorizing defense procurement contracts ‘‘of any 
type which in the opinion of the agency head will pro- 
mote the best interests of the Government,’’ grant De- 
partment of Defense officials unlimited discretion to 
eause the discharge of employees of private business 
enterprises by denying access to classified information ? 
and, if so, do this attempted grant and the regulations 
promulgated thereunder violate the requirements of 
substantive due process ? 


3. Whether, if valid reasons are required for the 
denial of clearance, a statement of reasons which re- 
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' 


cites only conduct which is neither illegal nor immoral, p 
and all of which occurred at least seven years prior tl d 
the issuance of such statement, is sufficient as a basis! 
for such denial ? 


4. Whether the requirements of procedural dy| 
process are violated by the Industrial Security regula. | 
tions, which permit denial of access to information| 
‘necessary for private employment on the basis of ap 
inference by a governmental official of possible futur | 
conduct, which inference is purportedly based on in. | 
formation the nature and source of which is not re. | 
vealed to the affected employee; and which is supplied | 
by persons who are not required to furnish such jp. | 
formation under oath, nor to be cross-examined; and | 
which information the affected employee consequently 
has no real and effective opportunity to refute or ex. 
plain, although the regulations place the entire burden 
of proving innocence upon the employee ? | 


E 
Reg 





STATUTES INVOLVED 
5 U.S.C., § 22, RS. § 161: 


The head of each department is authorized to | 
prescribe regulations, not inconsistent with law, | 

for the government of his department, the conduct | 

of its officers and clerks, the distribution and per- | 
formance of its business, and the custody, use, and 
preservation of the records, papers, and property | Ry 
appertaining to it. 


Armed Services Procurement Act of 1945, 62 Stat. . 
21, 41 U.S.C., (1952 edition), §§ 151-161: 


151(c) <All purchases and contracts for supplies 
and services shall be made by advertising, as pro- 
vided in seetion 152 of this title, except that such 
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10Tal | purchases and contracts may be negotiated by the 
or ty agency head without advertising if— 


basis (1) determined to be necessary in the public 
| interest during the period of a national emergency 
declared by the President or by the Congress; 
due | * * * 


Bula. | (12) for supplies or services as to which the 
ation | ageney head determines that the character, in- 
f an eredients, or components thereof are such that 
ture | the purchase or eontract should not be publicly 
1 in | disclosed ; 
t re. | 153 * * * Exeept as provided in subsection (b) of 
lied | this section, contracts negotiated pursuant to see- 
1 in. | tion 151 (¢) of this title may be of any type which 
| in the opinion of the agency head will promote the 
and | best interests of the Government. * * * 
ntly 


| eX. Executive Order 10290, September 27, 1951, 16 Fed. 
‘den Reg. 9795: 


30 (b) Classified security information shall not 
be disseminated outside the Executive Branch by 
any person or agency having access thereto or 
knowledge thereof except under conditions and 
through channels authorized by the head of the 


eee 


fo | disseminating agency, even though such person or 
aw, | agency may have been solely or partly responsible 
uct for its production. 

er- 


and Executive Order 10501, December 15, 1953, 18 Fed. 
Ty Reg. 7049: 


Safeguarding Official Information in the Inter- 
fat, ests of the Defense of the United States 


WuHeEn:EAs it is essential that the citizens of the 
United States be informed concerning the aectivi- 


ies : : 
“" ties of their government; and 
ch WHEREAS the interests of national defense re- 


quire the preservation of the ability of the United 


46949 O—60——pt. 3 7 
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States to protect and defend itself against al 


hostile or destructive action by covert or over! 


means, including espionage as well as military 
action; and 


W HEREAS it is essential that certain official] jp. 
formation affecting the national defense be pro. 
tected uniformly against unauthorized disclosure. 


Now THererore, by virtue of the authority 
vested in me by the Constitution and statutes, and 
as President of the United States, and deeming 
such action necessary in the best interests of the 
national security, it is hereby ordered as follows: 

* * * 


7(b) Dissemination Outside the Executive 

4 ¥ 4 ‘ ie . > ° ® 
Branch. Classified defense information shall not 
be disseminated outside the executive branch ex- 


eept under conditions and through channels an. | 


thorized by the head of the dissseminating depart: | 


ment or agency, even though the person or agency 
to which dissemination of such information is 
proposed to be made may have been solely or 
partly responsible for its production. “0 


STATEMENT 


In this suit, the petitioner sought a Judicial deelara- 
tion that an order of the Secretary of the Navy exclud- 
ing petitioner from the plant of his employer, Kngi- 
neering and Research Corporation, was invalid as in 
excess of the constitutional and statutory powers of 
the Secretary. Ie also sought to restrain the respond: 
ents from taking any action in pursuance of the order 
(R.,p.8). The jurisdiction: of the District Consens 
invoked under its general jurisdiction, and under the 
Administrative Procedure Act, 60 Stat. 248, 5 U.S.C. 
§ 1009. (R., p. 1) iy 


Dyo3 ° ToC 
Prior to the issuance of the order complained of 
William L. Greene was vice-president in charge of 
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engineering and general manager of Engineering and 
Research Corporation, a private business enterprise 
engaged in building electronic flight simulators under 
contracts with the Navy. He had been employed by 
ERCO for seventeen years.’ 


The order which the suit challenged was contained 
in the following letter, dated April 17, 1953, from the 
Secretary to petitioner’s employer: 


I have reviewed the ease history file on William 
Lewis Greene and have concluded that his con- 

1 During these seventeen years, on the basis of a distinguished 
record of achievement, Greene had risen from junior engineer to 
general manager of the company. 

After his graduation from the Guggenheim School of Aeronau- 
ties, of New York University (R., p. 571), Greene began a career 
with ERCO which, except for a brief leave of absence, continued 
until Anderson caused his discharge. (R., p. 570). During the 
latter part of World War II, he became chief engineer of the com- 
pany’s propeller division; in 1948, chief engineer; (R., pp. 570, 
571) and in 1951, vice-president in charge of engineering. Shortly 
thereafter, he was made general manager. (R., p. 571). This 
steady advance attests the competence and reliability described by 
Colonel Henry A. Berliner, chairman of the board of ERCO, who 
said, (R., p. 341) ‘‘. . . He was the best of the younger men we 
had there.’’ 

This evaluation was confirmed by the testimony of General 
Gabriel P. Disosway, then Director of Training for the Air Force; 
(R., p. 105) Admiral T. A. Solberg, retired chief of the Office of 
Naval Research ; (R., pp. 102, 103) and Colonel John €. Robertson, 
chief of the Training Aids Division of the Air Force. (R., p. 90). 

The importance of two contributions to defense, the development 
of the Navy rocket launcher used in World War II, and the 
development of the electronic flight simulator, described in detail 
by Colonel Berliner, (R., pp. 342-344), demonstrates the validity 
of the conclusion of the Court of Appeals, (infra. p. 21a) which 
observed, ‘‘As we have recognized, the reality of the injury suf- 
fered by Greene—whether or not deserved—is perfectly clear. 
So, too, is the risk which the United States must. take in denying 
itself the bencfit of the services of a man apparently so proficient 
in the science of modern warfare.’’ 
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j 
' 
j 


tinued aecess to Navy classified information is jp.| 
consistent with the best interests of National 
security. 


In accordance with paragraph 4. e. of the In 
dustrial Security Manual for Safeguarding Claggj. | 
fied Security Information, therefore, you are re. 
quested to exclude William Lewis Greene from any 
part of your plants, factories or sites at Which | 
classified Navy projects are being carried out and | 
to bar him access to all Navy classified tice 
information. 


In addition, I am referring this case to the | 
Secretary of Defense recommending that the Ip. | 
dustrial Employment Review Board’s decision of | 
29 January 1952 be overruled. 


No notice to Greene preceded the sending of this 
letter ; no opportunity was afforded him to reply to the 
unstated reasons for the action. In fact, Anderson 


refused even to discuss the action with the employer, 
(R., p. 202). 


This letter compelled the company to discharge 
Greene, though not without protest by his employer, 
(R., p. 201), and not finally until it had no alternative. 
(Rt., p. 579). The necessity for Greene’s discharge 
arose from his inability to perform his duties as gen- 
eral manager without access to the work in the plant; 
the company’s inability to segregate Navy work be- 
eause Of the physical arrangement of its plant; and 


the Navy’s position as the company’s principal eus- 


tomer and source of financing. (R., p. 571). In addi- 
tion, the regulations required that Greene as an officer 
of the company have a clearance.” Colonel Ber- 
liner’s affidavit (R., p. 570) states, ‘‘There was no 
other reason for Mr. wee & s discharge, and in the 





232 C.F.R. § 72.8 (1955), § 72.2-107 (Supp., 1956). 
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sin) absence of the letter referred to, he could have con- 
onal) sinued in the employment of Engineering and Research 
| Corporation indefinitely.” 


The Anderson order reversed four previous deter- 
re} minations favo ‘able to Greene. On August 9, 1949, 
any} Greene had been given a ‘‘eonfidential’’ clearance by 
hich} the Army; (R., p. 65); on November 9, 1949, a ‘‘top 
and | secret’’ clearance by the Assistant Chief of Staff G-2, 
Military District of Washington; on February 3, 1990, 
/ a “top secret’’ clearance by the Air Materiel Com- 
the | mand. R., p. 65, Stipulation of Facts, 1 3). 


In. | 
1of| In November, 1951, two years after his first clear- 
ance by the Army for ‘‘top secret,’’ Greene’s clearance 
hi was challenged by the Army-Navy-Air Force Person- 
is 


nel Security Board, which, in accordance with the 
regulations as they then existed, furnished him with a 
“statement of charges’’ to which Greene replied in 
writing and in person.° 


At the conclusion of these proceedings, Greene’s 
clearance was restored and remained in foree until 


aa 
i) 
= 





et, | the letter was sent by Anderson. The theory under 
ve. | which Anderson asserted the right to over-rule the 
rge | 

en- ‘The charges contained in the statement upon which these pro- 


nt: ceedings were based were: ‘‘That over a period of years, 1943-1947, 
ator near Washington, D.C., you have closely and sympathetically 


he- associated with persons who are reported to be or to have been 
nd _ members of the Communist Party; that during the period 1944-47 
us- you entertained and were visited at your home by military repre- 
di- sentatives of the Russian Embassy, Washington, D.C.; that, fur- 


ther, you attended social functions during the period 1944-1947 
| at the Russian Embassy, Washington, D.C.; and on 7 April 1947 
er attended the Southern Conference for Human Welfare, Third An- 
no nual Dinner, Statler Hotel, Washington, D.C. (Cited as Com- 
the munist Front organization, Congressional Committee on Un-Amer- 
ian Activities.)’’ (R., pp. 78, 79). 


cer 
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decision of the previous board, without any notice op 
opportunity for Greene to reply, was summarized by 
the respondents in their brief in the Court of Appeal | 
(Appellees’ Brief, p. 27), in the following language; | 


The Secretary’s letter of April 17, 1953, was 
written during an interim period after the abolish. | 
ment of the Army-Navy-Air Force Personne | 
Security Boards and the establishment of the ney | 
Regional Industrial Personnel and Facility Clear. 
ance Program, during which time the sole au: | 
thority and responsibility for protecting the ip. | 
tegrity of classified Navy Department informa. 
tion was vested in the Secretary of the Navy, 


During this period, the Secretary of Defense, in | 


his memorandum of March 27, 1953 (J.A. 198) 


authorized the three Secretaries of the Army, | 


Navy, and Air Force to make all necessary secur. 
ity determinations. From March 27, 1953 until 
May 4, 1953 no formal industrial personnel clear. 
ance program was in effect and there existed no 
administrative machinery for notice, service of 
charges, hearing or review. 


Subsequently, regulations‘ were adopted by the 
secretaries of the three defense services. In response 
to Greene's continued demands, a statement of rea- 
sons was furnished to him by the Eastern Industrial 


Personnel Security Board,’ and Greene was permitted | 





*The text of these regulations was included as an exhibit to 
the complaint, and is set forth in the Record, at p. 9 et seq. 


* The statement of reasons is set forth in full in the Record, pp. 
32-34. It may be summarized by saying that it alleges no oceur- 
rence after 1947, and, with the single exception of a claim that 
Greene owned stock and was a director of Radio Station WQQW 
(now Radio Station WGMS), it had no reference to any matter 
which was not fully explored in the proceedings before the Army- 
Navy-Air Force Board. 
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to testify and to produce witnesses whose evidence 
completely refuted the significance of the matters set 
forth in the statement of reasons.* 


More than a vear after the Anderson letter, the 
Eastern Industrial Personnel Security Board ‘‘af- 
frmed** Anderson's decision, and this suit was there- 
after instituted. 


The complaint (R., pp. 1-8) challenged the action of 
Anderson and that of the Eastern Tndustrial Person- 
nel Security Board as unwarranted by any faets, as 
lacking statutory authority, and as violating the con- 
stitution. Following the filing of an answer, a stipu- 
lation of facts was entered into and cross-motions for 
summary judgment were filed. 


The trial Court overruled the petitioner’s motion for 
summary Judgment and sustained that of the respond- 
ents, holding that the acts of the respondents were au- 
thorized as security measures, and had, therefore, in- 
vaded no legal right of the petitioner. An appeal to 
the Court of Appeals followed, and the judgment of 
the trial Court was affirmed: 


®The respondents in effect concede that the open record justifies 
this conclusion. In their brief in the Court of Appeals, they said 
(p. 29). And since the entire record considered by appellees 
eluded confidential information which neither appellant nor this 
Court is in a position to weigh, it is clear that appellant's charge 
that the findings themselves are not supported by the open record 
ls immaterial. *’ 7 
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REASONS FOR GRANTING THE WRIT 


I. The Existence of Unlimited Power By Any Governmeni| 
Official to Deprive a Citizen of Present Private Employ. 
ment, Prevent Him From Obtaining Other Employmen 
and Impose Upon Him a Designation of Disloyalty P, 
sents a Novel Question Important to the Constitution, 
Rights of Citizens Which Has Not Been. But Should 3. 
Determined by This Court. 

The order of the Secretary of the Navy of whirl 
this suit complains had three direct effects upon thy 
petitioner and his livelihood: 
the employment which he had had for seventeen years: 
it effectively prevented him from obtaining other ep. 
ployment in his chosen profession as an aeronautical 
engineer; and it exposed him to a status of public] 
ridicule and scorm.’ The respondents have consistently! 
asserted an unlimited authority to do these things | 
petitioner or to any one else whose employer is ep. 
gaged in defense procurement contracts. 


it caused him to log 


The decision of the Court below upheld the existence 
of such an unlimited authority on the part of the re. 
spondents by holding that none of these invaded any 
legally protected right of the petitioner. 
its decision is in the following language which it quoted 
with approval from the war-time case of Von Knorr 
Vv. Miles, 60 F.Supp. 962, 971 (D. Mass., 1943): 


No matter what evidence might be 
counsel for the government or counsel for the i- 
dividual, the government would remain legally 
free to disregard the testimony and rely upon its 
uncorroborated suspicions. Since in this highly 
ceptional case, because of its vital interest in wat 
materials and war secrets during war time the 


e Court below conceded that these three distinet injuries to 
etitioner had been demonstrated by the record. 








et OO leet OS, 


He 
heen 
ing, 
such 
ment 
he te 
Ame 
these 
the 1 
his | 
essel 
anot 
free 
self. 


Tl 
labo 
is in 
due 
has ; 
with 
(‘o. 
hou: 
the 


a | 
broac 
clear 
note 
inelu 
ment 


. 
’ 





Lent) 
rploy. 
men} 
Pre 
tiona| 
d Ba| 
j 
hie) 
1 the 
lose 
Cars: 
rt 
Itiea| 
hie | 
ently 
Bs ti 
$ eh. 


Loree 
e re- 


any 
Fl 


st af 
: 
‘nore t 
| hy 
C ill 
rally 
nits 
V ¢- 
War | 
the 


ies to 


I, pp. 


SECURITY AND CONSTITUTIONAL RIGHTS 10438 
government's exclusionary powers are complete, 
it ean refuse admittance to defense plants without 
giving an explanation, without listening to a pro- 
test and without the semblance of a trial. 


Has such an unlimited and unrestricted authority 
heen granted to the respondents by Congress? Assum- 
ing, arguendo, that Congress has attempted to grant 
such power, would the existence of such total govern- 
mental control over the lives and livelihood of citizens 
he tolerable under the due process clause of the Fifth 
Amendment 2 The petitioner asserts that each of 
these questions must be answered in the negative, ‘‘ For 
the very idea that one man may be compelled to hold 
his life, or the means of living, or any material right 
essential to the enjoyment of life, at the mere will of 
another, seems to be intolerable in any country where 
freedom prevails, as being the essence of slavery it- 
self.’’ Yick Wo v. Hopkins, 118 U.S. 356, 370. 


That the right of the individual to contract for his 
labor, free from arbitrary governmental interference, 
is ineluded in the liberty and property protected by the 
due process clause is a prineiple to which this Court 
has adhered in an unbroken line of decisions, beginning 
with Butchers’ Union Slaughterhouse and Livestock 
(o. v. Crescent City Livestock Landing and Slaughter- 
house Co., 111 U.S. 746, in which it was expressed in 
the concurring opinion of Mr. Justice Fields in the 





*The war power is, under proper circumstances, an extremely 
broad one, and the respondents claim that the power to deny 
clearances is derived from the war power. But this Court has 
noted its reaffirmation of the principle that all powers of Congress, 
including the war power, are limited by the due process require- 
ments of the Fifth Amendment. Galvan v. Press, 347 U.S. 522, 
9380; Hamilton y. Kentucky Distilleries, 251 U.S. 146, 155. 
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following language, ‘‘The right to pursue [a chosen 
occupation] without let or hindrance, except that 
which is applied to all persons of the same age, sex 
and condition, is a distinguishing privilege of Citizens | 
of the United States, and an essential clement of that} 
freedom which they claim as their birth-right.”’ 111] 
U.S., at p. 757. Cummings v. Missouri, 4 Wall, 2, 277; | 
Kx parte Garland, 4 Wall., 333; Yiek Wo v. Hoping, | 
118 U.S. 356; Coppage v. Kansas, 236 U.S.1; Truacry, | 
ue ” 39 U.S. 33; Adkins v. Children’s. Hos pital, 26) | 
U.S. 525; Meyer v. Nebraska, 262 U.S. 390. The prin | 
ciple that the right of employment will be protected | 
agaiust arbitrary interference by the government js | 
fundamental and vital. ‘‘It requires no argument to | 
show that the right to work for a living in the commoy 
occupations of the community is of the very essence 
of the personal freedom and opportunity that it was 
the purpose of the [Fourteenth| Amendment. to 
secure.”? Truar v. Raich, 239 U.S. 33, 41. 


The Court of Appeals recognized that petitioner's 
discharge resulted from Anderson’s order. (Infra, pp. 
20a, 21a). Notwithstanding the clearly demonstrated 
injury to the plaintiff’s constitutionally protected 
right, the Court below denied the existence of a justi- 
ciable controversy. Cf. United States. v. Lovett, 38 
U.S. 303, 314. The error of the Court below is the con | 
sequence of its failure to recognize that the verbalisms 
under which the result is accomplished can not in fact 
and in logic alter the reality of the interference with 
the freedom of the petitioner to make contraets with 
other citizens with reference to his labor. Whether 
the interference is or is not in excess of the statutory 
powers of the Secretary; whether the reasons asserted 
in support of the order and the regulations are or are 
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sen! not valid; whether the procedures followed do or do 
hat} pot satisfy constitutional requirements are issues 


ex,| which must of necessity be decided by the Courts. 

Ss} she Court of Appeals necessarily premised its de- 
hat | vision on the assumption that access to classified mate- 
iH | vial can arbitrarily be denied, even though this results 
77: 


‘| in the loss of petitioner’s employment and deprives 


,) him of other opportunities for employment. This rea- 

a | soning ignores me fact that ~ aecess is granted as 

“| amatter of course to others. ‘‘... the Department of 

il! | Pefense will assume, unless information to the con- 

| trary is received, that all contractors and contractor 
is | 


employees are loyal to the Government of the United 
tt! States.’ Regulations, R., p. 54. An administrative 


uM | official may not arbitrarily deny one citizen what is 
nee) generally granted to other citizens. This Court has 
Was} only recentlysre-affirmed its adherence to the require- 
to 


ment that all be treated fairly in matters of engaging 
in lawful occupations. In Schware y. Board of Bar 
o's | Examiners, 353 U.S. 232, 239, this Court held that the 


pp. } fact that the practice of law is an occupation in which 
ted | regulations to insure moral and professional qualifica- 
te] | tion are necessary does not create unlimited power to 


sti. | deny admission to practice. It said, ‘‘We need not 
998 | enter into a discussion whether the practice of law is 
«oy | aright’ or a ‘privilege’. Regardless of how the State’s 
cms | grant of permission to engage in this occupation is 
fat | ¢haraeterized, it is sufficient to say that a person ecan- 
‘ith | not be prevented from practicing except for valid 
sith | veasons.”’ See also, Wieman v. Updegraff, 344 US. 
her 183, 191, 192; Slochower v. Board of Education, 350 
ory US. 551, 559. 

‘ted 


Two problems are presented by the petitioner's 
are 


claim for relief: the existence of statutory authority 
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for the Secretary’s action; and the extent to whic) 
such statutory authority, if it exists, is limited by the | 
due process clause. 


The Court of Appeals attempted to find statutory | 
authority for the Secretary’s order in the Arme/ | 
Services Procurement Act of 1947, 62 Stat. 21, 41 | 
U.S.C. (1952 ed.), § 153. (Infra, p. 12a) This stat. 
ute authorizes the head of an agency to adopt a con. | 
tract of ‘‘any type which in the opinion of the ageney | 
head will promote the best interests of the Goverp. 
ment. * * *”’ The interpretation of this statute by 
the Court of Appeals as a grant of unlimited authority | 
tu the defense departments to control employment of | 
workers in private business enterprises is inconsistent | 
with the principles re-iterated by this Court in Kent 
v. Dulles, (decided June 16, 1957) 26 U.S. Law Week, | 
4413, 4416, where the Court said: 

} 


And, as we have seen, the right of exit is a per- 
sonal right included within the word “liberty” as 
- used in the Fifth Amendment. If that liberty i is 
to be regulated, it must be pursnant to the law- 
making functions of the Congress. Youngstown | 
Sheet &. Tube Co. v. Sawyer, supra [343 U.S. 579]. 
And if the power is to be delegated, the standards | 
must be adequate to pass scrutiny by the accepted 
tests. See, Panama Refining Co. v. Ryan, 293 
U.S. 388, 420-430. Cf. Cantwell v. Connecticut, , 
310 U.S. 296, 307; Niemotko v. Maryland, 349 
U.S. 268, 271. Where activities or enjoyment, 
natural and often necessary to the well-being of | 
an American citizen, such as travel, are involved, 
we will construe narrowly all delegated powers 
that curtail or dilute them. See Ez parte Endo, 
323 U.S. 283, 301-302; Cf. Hannegan v. Esquire, 
a2i US. 146, 156; United States v. Rumely, 34 
U S. 41, 46. We hesitate to find in this broad | 
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ich generalized power authority to trench so heavily 
the | on the rights of the citizen. 


| The right to travel abroad is an important one. But 


FY | ean it be said to be more necessary to the well-being of 
7 la citizen than the right of one trained as an aeronauti- 


cal engineer and fitted by long and distinguished ex- 

| perience to retain or find employment with private busi- 

ness enterprises engaged in that field? or to be protected 

| against the imposition of “badges of infamy’ by a 

eovernment official, high or petty? And where access 

ty government information is generally granted to 

citizens, and is essential to employment in private 

ont industry, can it be said that a citizen does not have al 

ont constitutionally protected right to be treated fairly 

ek, and not denied such access without a valid reason ? 
} 


The importance of these questions can seareely be 
denied. Obviously, the denial of the clearance and the 


er- > . > a) 
ax | authority or lack of authority of the Secretary to take 
is | that action is a matter of over-whelming importance 


to the petitioner. Ile has lost the employment whieh 


9} he gained by seventeen years of loyal and = distin- 
yy | guished service. (Supra, p. 6). He has found it 


ted | impossible to obtain other employment in the field of 
93. | so wronoutical engineering.” (R.. p. o72) Officials of 
ut, , the government have inflicted upon him a ‘‘badge of 
2 infamy.” Woieman ve U pdegraff, 544 U.S. 183, 191. 

n 
of 


—_—_—_. 


ed, *Greene’s experience in seeking other employment has been gen- 
eTs eral with all who have suffered disqualification on the basis of 
do, | security. The denial of clearance to all practical purposes fore- 
re, closes the possibility of employment in the aireraft industry. ‘‘In- 
345 dustry Goal: Simple Employee Loyalty Check,"* Nation's Business, 


ad =| December, 1955, p. 40; See also, Berle, The 20th Century Capitalist 
| Revolution, (1954), pp. 92, 93. 
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i 


Nor is the government without a substantial stake 
in the injuries inflicted under the guise of scenrity| 
As, the Court below noted, (infra, p. 22a), the risk | 
the government itself inhe ‘rent in refusing the Services | 
of the petitioner’s skill in the science of war. | 


Another vital interest gravely affected by the action | 
of the Seeretary was that of Engineering and Researe) 
Corporation, which was deprived of the valned. sepy. | 
iees of a key emplovee. The question of whether the | 
Secretary can thus deprive a business of the Services uf | 
its employees is vital, especially to small businesses.” | 
Though we assume that a department secretary. will| 
act in good faith, the potential of damage to busines | 
enterprises through such interferences with their en 
ployees. is tremendous. 


More significant in evoking the exercise of. this 
Court’s Jurisdiction than these individual considera 
tions is the fact that if the Secretary possesses the u- 
limited authority he claimed and exercised against 
Greene, every employee of every business enterprise 
Which contracts with the defense departments is sub 
ject to governmental control. Accurate estimates of the | 
number of people whose lives are subject to this govene | 
mental control are difficult, if not impossible. — The | 
Commission of Government Security estimated. that 


} 


the Industrial Security Regulations apply to 22,000 
private business establishments and their three million | 


™ The effect of depriving a small business of its key personnel 
may, In many instances, be of great seriousness to its operations. 
The record leaves no doubt that Greene was the key man of ERCO. 
The extent to which the loss of Greene’s services contributed to 
that result is problematical, but the fact is that ERCO has ceased 
to exist as an independent business enterprise. The Washington 
Post, November 11, 1954, p. 21. 
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employees.’ This case itself demonstrates that not 
only are the thoughts, friends, activities, and associa- 
tions of the employee examined under the Industrial 
Security regulations, that scrutiny extends as well to 
those of his relatives or former relatives by marriage. 
It would not be unreasonable to suppose that the lives 
of some ten million people are included within the 
sweep of governmental supervision under the Indus- 
trial Security program alone. Sinee in addition to its 
coverage of industrial plants, the regulations are also 
applied to the faculties of colleges and universities 
engaged in research” for the Department of Defense, 
the effect of the program upon dcademie freedom and 
inevitably upon the edueational system is a matter of 
sober concern for the future, as well as the present, 
well-being our society. 


Beyond these considerations is the need for protec- 
tion of a priceless constitutional right, integral to the 
American way of life. Most citizens cannot in fact 
enjoy the benefits of the rights and privileges afforded 
them by the Constitution until they have first exer- 
cised the right to earn a livelihood at one of the eom- 
mon oecupations of mankind in order to secure the 
means of travel, reading, thought, and association 
which are included within the scope of constitutionally 
protected rights. Can this most fundamental right be 
destroved on the basis of rumor and hearsay, the source 
and content of which is not even known to the em- 





" Report of the Commuassion on Government. Sceurity (1957), 
p. 235, 


" Tbid., p. 237. 
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ployee?" and which he therefore cannot refute? 4 
the Court in Parker v. Lester (CA 9, 1955), 227 RP, ai} 
708, 721, said in holding that proceedings substantial) 
similar to the Industrial Security proccedings offende 
the due proeess clause :" 


But the time has not come when we have to aban! 
don a system of liberty for one modeled on tha 
of the Communists. Such a system was not that 
ordained by the framers of our Constitution. ] 
is the latter we are sworn to uphold. 


The absolute and unlimited control of private em. 
ployment approved by the Court below is wholly irre. 
oncilable with the protection of the right of employ. 
ment by the provisions of the due process clause, Th 
freedom of employment from arbitrary interferene 


can not exist alongside the Industrial Security regu. 
lations. Any decision that the latter are to prevail js 
a matter of transcendental importance which shoul 
be made by this Court alone. 





18-The government stipulated in this case that matters of whieh 
Greene had no knowledge served, in part at least, as the chasis of 
the adverse decision against him. The stipulation states, “Ih 


making its decision, the Eastern Tndustrial Personnel Security | 


Board teok into consideration the whole file of the case whieh | 


which has been consistently sustained by this | 
} 


includes information, neither the content. nor source of which has ! 


been revealed to plaintiff.’ Ru, pp. 67, Gs, Stipulation of Facts,o% 


MAS iS pointed out. cafra, pp. 20-22, Parker vo Lester is in direst 
conflict with the holding of the Court below on the issue of the 
existence of al justiciable CONTTOVErPSY, Since the Court helow held 


that no such justiciible controversy existed, it did not reach the 


issue of the constitutional validity of the procedures utilized in 
the Industrial Security program and in the Port Seenrity pro 


cram. Consequently, its observations that the Industrial Seenrity 


program atforded procedural due process are dicta. However, 
these dieta Crafra, pp. loa-20a) are in diametrical disagreement 
with the ruling of the Court in Parker v. Lester. 
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II. The Decision of the Court Below is in Conflict, With Re- 
spect to an Important Constitutional Issue, With Parker 


y. Lester, 227 F. 2d 708 (CA 9, 1955). 

The decision of the Court below denied petitioner 
relief against the invalid order of the Secretary of the 
Navy. basing that denial on its conclusion that the ease 
did not present a justiciable controversy. The essence 
of the decision is contained in the following language 
(infra, p. 21a): 

The reality of the injurv, however, does not mean 
that Greene is entitled without more, to judicial 
relief. There must be a justiciable controversy— 
one which the eourts can finally and. effectively 
decide, under tests ‘and standards which they can 
soundly administer within their special field of 
competence. Here there is no such controversy. 


This conclusion, of course, means that the claim that 
the Seeretary has acted in excess ef his authority can- 
not be challenged, despite the admitted injury to the 
petitioner, and raises inherent doubts as to the cor- 
rectness of the decision. Cf. United Stutes vy. Lovett, 
828 U.S. 305, 314. It is squarely in conflict with the 
decision of the Court of Appeals for the Ninth Cir- 
enitin Parker v. Lester, 227 F. 2d 708, in which that 
Court granted injunctive and declaratory relief to sea- 
men who sought to enjoin the operation of the Port 
Security regulations adopted under the authority of 
the Magnuson Act. 64 Stat. 427, 1038, 50 U.S.C., Ss 
191, 192, 194. The regulations which the Court there 
held invalid are substantially similar to the Industrial 
Security regulations which are challenged in the 
present case. 


The conflict between the decisions is evident. In 
each case, the relief sought was judicial declaration of 
the invalidity of an administrative order which, in 


46949 O—60—pt. 3 Ss 
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practical effect, at least, deprived the complainants a| 


private employment, and an injunction against the eh. ti at 
forcement of the challenged order.” (Cf., R., p. p. & | an As 
with 227 I°. 2d at p. 710). The right sought to be ‘aa ee 
tected was in each case that of the emplovee of a the ' 

the re 


private business enterprise to contract with respect to| 


; ‘ ; ‘ a: yoweT 
his labor without rere cis Magog by Revert | errone 
The anemic upon wel the orders were halle ne ie 


were, in each case, that the regulations were not an 
thorized by statute, (Cf, R.. p. 4 with 227 PF. 2d at pj 
710), and that the regulations, both as promulgated 
and as administered, have operated to deprive: the | 
plaintiffs of their liberty rae paaae Without due 
process of law. (Cf, Ri pp. 1-8, 6° 9, 16. with 227 PF. 
Ydat p. 710). In each of the cases, the claimed justif. 
cation for the orders was the demand of national 
security considerations.” The Court of Appeals for 
the Ninth Cireuit held the controversy to be justiciable 
and granted the plaintiffs in Parker vo Lester relief, | 
while the Court below denied petitioner any. relief, mT 
asserting that there was no justiciable controversy, 


For 
| certio 


attemp 
Port § 
This square conflict in the result cannot be resolved | as to 1 
on the basis of any supposed difference in the opera: | the In 
Silas ) when 
M1t should be pointed out that the Port Security regulations | Is, as 
do, in terms, deny employment in the Merchant Marine if clearanee | from 1 
is refused, whereas, the Tndustrial Regulations on their face do | Gey 
not compel the dental of employment. Towever, as has been shown identi 


(supra, pp. 7. %. 16) the denial of access to classified material | permi 
bars the person affected, for all practical-purposes, from emplor- The 
ment in the aircraft industry. since 
sia tT). ; found 
“The constitutional power upon which the respondents in the empl 
present case must rely is the war power. The Magnuson Aet has, eee 
perhaps, a broader constitutional base. since it may be argued én 
, . Ses 

that it rests upon the war power and upon the commerce power Bie 
esplor 

as Well. 

| make: 

708, ' 
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sa tion or sweep of the regulations.” The constitutional 


Ch: | 


| 
| 


and practical importance of the conflict has been dem- 


8) onstrated. (supra, pp. 16 to 18). The position of. 
M} she Court below, founded upon the assumption that 
Ta} jhe respondents possess absolute and unreviewable 
Mt} power over the employment of private citizens is 


Th: | 


i), 
Bel) be resolved by this Court. 
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erroneous, and the question is one which should, in the 
interests of a clear delineation of the rights of citizens, 


CONCLUSION 


For the foregoing reasons, the petition for a writ of 
certiorari should be granted. 


Respectfully submitted, 


Cart W. BERUFFFY 
1625 Eye Street, N. W. 
Washington, D. C. 
Attorney for Petitioner 
"The respondents in their brief in the Court below (p. 33) 
attempted to distinguish Parker v. Lester on the ground that the 
Port Security regulations forbid the disclosure of all information 
as to the identity of the:informants, whereas, respondents assert; 
the Industrial Security regulations withhold that information only 


when. required by considerations of national seeurity. The fact 


nee | 


do 
own 
erlal 
lov. 


the 
has, 
nws| 
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ons 


is, as this record shows, the respondents withhold all information 
from the affected employee. There is nothing in the record of this 
ease Which indicates any valid reason for refusing to reveal the 
identity of at least some of the informants, or for refusing to 
permit their cross-examination. 

The Court of Appeals tacitly rejected this attempted distinction, 
since it asserted .(infra, p. 15a) that the difference is* to be 
fond in. the fact that the Port Seeurity regulations affect all 
employees in the Merchant Marine. The theory of the Port 
Security regulations is that the danger from maritime workers 
arises from their opportunities to commit sabotage or to act as 
espionage couriers. Consequently, it is the aceess to ships which 


makes all maritime jobs sensitive. Parker v. Lester, 227 FP. 2d 
108, 721. 
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5S? [Filed March 29, 1957] 
APPENDIX A 
Memorandum Opinion of the Trial Court 


MEMORANDUM 


The plaintiff seeks a mandatory injunction and declara. 
‘tory judgment directed towards the nullification of y 
communication dated April 17, 1953 by the then Assistant 
Secretary of the Navy to his employer, an engineering and 
researeh corporation with its prineipal place of business 
in Marviand, to the effect that his access to Navy classified 
security information was inconsistent with the best inter. 
ests of national security. 


irst of all, it may be said: **Tt is a prerequisite to the 
niaintenanee of any aetion for Specie relief that. the 
plaintit? claim an invasion of his legal rights, either past 
or threatened.’ Larson ve Domestic d& Foreiqu: Corp, 
37 US. 682 at GOS. In other words, he must allege econduet 
that is illewal and ‘*ITf he does not, he has nat stated a 
cause of action. This is true whether the conduct com- 
plained of is sovereign or Individual.’’ Jd, 


The faetual picture briefly is this: The plaintiff, as had 
been indicated, was cmploved by the corporation referred 
to above and has been for some vears. Tle was its General 
Manager and View President in charge of engineering, 

bits main business presumably was Defense Department 
contracts which involved classified matter: “As a condition 
to and as an integral part of such eontraets, his emplover 
agreed early in June of 1951 to, amone other things, eo- 
operate with the Government in reference to seeurity 
controls and the (rovernment, It) turn, agreed upon writtes 
application by the contractor to specifically designate such 


of its employees who might have access to matter classified 
top secret or seeret, or ‘tin the ease of contracts for fur- 


uishing or constructing aireraft, aircraft: parts or aero- 
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nautical accessories, to have access to the plans or specifica- 
tions or to the work under construction, or to participate 
in the contract trials, whether such acronautical contracts 
are classified or not.”’ 


There was also published on or about the same time 
an Industrial Security Manual, so-called, designed 

593 ~—s specifically for the safeguarding of classified matter 
which the contractor agreed to adhere to in. relation 

to security controls, and which Manual defined responsi- 
bility with regard to classified material on Government 
defense contracts. Paragraph 4(e) of the Manual stated: 


‘*The contractor shall exclude (this does not imply the 
dismissal or separation of any employee) from any 
part of its plants, faetories or sites at which work 
for any military department is being performed, any 
person or persons whom the Secretary of the military 
department eoneerned or his duly authorized repre- 
sentative, in the interest of seeurity,.may desiquat 
m writing.’’ [Emphasis supplied.] 


Both the contractual agreement and the Industrial Seeurityv 
Manual were in ferce during the eritical period of April 
1953 when the communication In question was written and 
at all times relevant thereafter. 


It might be said that the plaintiff originally had clear 
ances for aecess to Classified Department of Defense im 
formation and materials. These clearances, however, were 
revoked on Deeember 5, 1951. This finding was reversed 
subsequently by the Industrial Fmploviment Review Board 
and by letter dated January 29, 1952, the plaintiff's em- 
plover was so advised. Tlowever, in’ March of 1955) thi 
Army-Navy-Air Foree Personnel Seeurity Board and the 


Jonrd were abolished ane 


‘ 


Industrial Employment Review | 
there was then established by the various Secretaries of 


the individual military establishments, jointly. what wes 
| 


designated as Regional and Industrial Personnel Securit 
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Boards, together with so-called Uniform Standards of 
Operation. It was at this time, upon the abolishment of 
the Industrial Employment Review Board, and immediately 
prior to the establishment of the new Boards, that the com. 
munication complained of was written in conformity to 
paragraph 4(e) referred to above. 


The plaintiffs empleyer immediately complied with the 
request and by letter dated April 24 in that year advised 
that it had exeluded the plaintiff from any part of. its 
plant, factories and.sites and barred him aecess to all 

security information. As a consequence, the sery- 
oS4 ices of plaintiff were dispensed with. 

There is no need to follow the rather tortuous 
course of events that followed. Sufficient to say that upon 
request, the plaintiff was furnished with a detailed state- 
ment of the reasons which resulted in the revocation of his 
clearances and which had been previously made known to 
him by correspondence. None of this post factum activity 
in relation to the communication, no matter how viewed, 
fills in the fatal gap so plainly present in the plaintiff's 
claim. It is fundamental when one presumes to accept a 
contractual offer then that offer must be aceepted in terms, 
and one of the terms here, as has been said, related. to 
security controls. The necessity for such is obvious. — If 
the plaimtiff’s emplover did not see fit to accept and con- 
form, it had perfect freedom not to enter into the contract. 
On acceptance of the offer in terms, it} was obliged in. the 
circumstances to carry out its essentials, the presumed 
result of which was the loss by the plaintiff of his position. 
But this cannot becssaid in any degree to be the fault. of 
the Government, for here, through properly constituted 
authority, it was exercising its right to protect itself 
against threats to its survival, and as far as the action 
of an individual was coneerned, this aetion taken, even 
envisioning the result to the plaintif, fails to set forth 


any invasion of his legal rights and, therefore, as has been 
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sald, there is no justiciable controversy and the Govern- 
ment’s motion for summary judgment is granted. 


Assuming arguendo he was entitled to hearing and re- 
view, he was aceorded such and an examination of the 
extensive and repetitive record fails to show any violation 
of procedural due proeess. It should be noted also that 
the hearings held in the instant case apparently are ex- 
empted from the requirements of the Administrative Pro- 
eedure Act as hearings held ‘thy regulation, rule, custom, 
or special dispensation; not... held) by compulsion.’’ 
Wong Yang Sung v. MeGrath, 339 US. 33, 50 (1950). 


Order accordingly. 
s Matrnew EF. McGuire 


United States District Judge 
Mareh 29, 1957 
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for the District of Columbia 


Decided April lf, 1998 
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Siren and Wiss Beatrice WM. PRoscuhain, Mitorneyvs. De 
partment of Justice, were on the brief, for appellees 


Before Wa BIT IX. \| Ri, \\ ASTTINGTON, suricl yan ATER, 
Curent Jude 


Wasuixeros, Cirewit, Judge: This ease challenges the 


revocut VS security. clearance” ly the Seeretary of 


| ‘ 
the Navy. The Seeretary’s act withdrew from: appellant 
Greene, an cmiplovee of aoprivate corporation, holding 
Defense [Dy partment contracts, access to classified defense 
information. The tostant clpopoe tl seceks reversalof an order 
of the District Court, 150 FuScre. 958 (P.DLC. 1957). 
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one hand, and the Seeretary of Defense and his subordi- 
nate the Secretary of the Navy on the other. 


I. 


The facts of the case are these: Upon graduation from 
the Guggenheim School of Aeronautics at New York Uni- 
versity in 1937, appellant Greene was hired as a junior 
engineer by Engineering & Research Corporation (Erco), 
a manufacturing company. From that time until he 
was dismissed by the corporation in April 1953, he 
worked for Erco continuously (save for a short period 
in 1940 not here relevant). At the time of his dismissal 
he was Erco's Vice President in charge of Engineering 
and General Manager at an annual salary of $18,000 plus 
honuses. Ile then possessed Government clearanee for 
access to ‘fseeret’’ information.’ His dismissal followed 
receipt by Erco's President of the following letter dated 
April 17, 1958, from appellee Seeretary of the Navy: 


“T have reviewed the ease history file on William 
Lewis Greene and have concluded that his continued 
access to Navy classified security information is’ in- 
consistent with the best interests of National seeurity. 

“Tn aeceordance with paragraph 4.e. of the Indus- 
trial Seeurity Manual for Safeguarding Classified 
Security information,? therefore, you are requested 





'Greene was cleared for aceess to ‘confidential’? information by 
the Army on August 9, 1949; for ‘top seeret’” by the Assistant 
Chief of Staff, G-2, Military District of Washington on November 
9, 1949; for ‘Stop secret” by the Air Materiel Command on Feb- 
rnary 3, 1950; and for ‘Sseeret™” by the Industrial Employment 
Review Board on January 29, 1952, 


*The Industrial Security Manual for Safeguarding Classified 
Matter was issted by the Department of Defense in January 1951 
and subsequently revised. For current edition see 2 Gov't See. & 
Loy. Rep. 25:95 (Feb. 1957). The Manual is incorporated by 
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588 to exclude William Lewis Greene from. any part of 
your plants, factories or sites at which classified 
Navy projects are being carried out and to bar him 
access to all Navy classified security information. 


‘‘In addition, I am_ referring this case to the See. 
retary of Defense recommending that the Industrial 
Employment Review Board’s decision of 29 January 
1952 be overruled.”’ 


One week later the President of KErco, acting pursuant 
te the security agreement which Erco had exeeuted,® re- 
plied to the Secretary, in part: 


‘‘In accordance with your request, please be ad- 
vised that since receipt of your letter this company 
has excluded Mr. Greene from any part of our plants, 
factories or sites and barred him access to all classi- 
fied security information.”’ 

reference in the Department of Defense Security Agreement (DD 
Form 441) which must be executed by all defense contractors who 
wish to secure facility security clearance. Paragraplr 4(e) of the 
Manual (now par. 5(e)) provided: 


‘‘e. The Contractor shall exclude (this does not imply the 
dismissal or separation of any employee) from any part of 
its plants, factories, or sites at which work for any military 
department is being performed, any person or persons whom 
the Secretary of the military department concerned or. his 
duly authorized representative, in the interest of security, 
may designate in writing.”’ 


*It was stipulated between the parties that ‘‘Under date of 
June 5, 1951, the United States, acting through the Navy Depart- 
ment, entered into a security agreement with Engineering and 


Research Corporation. ... During April, 1953, the Navy Depart- 
ment and Engineering and Research Corporation were parties to 
classified procurement contracts. 2... AL of such classified procure- 


ment contracts Incorporated by reference the aforesaid Industrial 
Security Manual, including Paragraph 4e thereof.”’ 
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589 Appellant subsequently requested, and was ae- 

corded, extensive administrative hearings, the de- 
tails of which need not be recounted here. At these hearings 
appellant was given a thirteen count specification of the 
reasons for the revoeation of his clearanee. The Govern- 
ment put on no witnesses, nor did it disclose the investiga- 
tive reports on which the specifications were. based Appel- 
lant took the stand, and presented a number of witnesses. 
He was finally advised, as of May 28, 1954, that ‘*the grant- 
ing of clearance to you for access to classified information 
is not clearly consistent with the interests of national 
security.”’ 


In August 1954 appellant filed this action in the Dis- 
trict Court seeking a judgment (1) declaring ‘‘illegal, 
null, void and of no effeet ... the acts of the defendant 
[Seeretary of the Navy] Anderson and all acts of the 
defendants in pursuance thereof, in advising plaintiff's 
employer that plaintiff could not be employed,’’ and (2) 
ordering the appellees ‘‘to advise the plaintiff’s employer, 
Engineering and Besearech Corporation, that the letter 
of April 25 [17?] signed by ... Anderson... is illegal, 
null, void, and of no effect.”’ 


In February 1955—before Greene’s lawsuit had come 
to issue—the Department of Defense issued its Industrial 
Personnel Seenrity Review Regulation, Department of 
Defense Directive 5220.6, 20 Frp.Rea, 1553 (1955), su- 
perseding the joint directive under which Greene's clear- 
anee had been revoked. The new directive, inter alia, 
established revised procedures for screening industrial 
personnel, and the Board set up thereunder was given au- 
thority to review prior decisions of regional Koards ‘‘on 
the grounds of newly discovered evidence or for other 
good cause shown.’ The standard under the new regula- 


*DOD Directive 5220.6, par. 24.a, 32 C.F.R. § 67.5-2(a) (Supp. 
1957). 
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tion remained that ‘‘elearanee shall be denied or fe. 
590 voked if it is determined, on the basis of all the avail. 

able information, that access to classified information 
by the person concerned is not clearly consistent with the 
interests of the national security.’ At Greene’s request 
the new Board undertook to reexamine his case. After 
submission of further briefs, the Direetor, Office of Indus- 
trial Personnel Seenrity Review, notified appellant’s attor- 
ney on March 12, 1956, that the Review Board had-affirmed 
the May 1954 decision. 


After this adverse decision the ease in the District 
C‘ourt proceeded to trial. A stipulation of facts was 
entered. Both parties moved for summary judgment; the 
(Giovernment also moved to dismiss. lt Was admitted 
that appellant had exhausted his administrative reme- 
dies, The Distriet Court denied appellant’s motion and 
eranted appellees’ motions in a memorandum = opinion. 
The Court held, relying on paragraph 4.c. of the Indus- 
trial Security Manual, see note 2, supra, that there was 
no justiciable controversy: 


“Tt is fundamental when one presumes to accept a 
contractual offer then that-offer must be aeecepted in 
terms, and one of the terms here, as has been said, 
related to security controls. The necessity for such 
Is Obvious. Tf the plaintiff’s employer did not. see 
fit to aecept and conform, it had perfeet freedom 
not to enter into the contract. On acceptance of 
the offer in terms, it was obliged in the circumstances 
to carry out its essentials, the presumed result of 
which was the loss by the plaintiff of his position. 
But this cannot be said in any degree to be the fault 
of the Government, for here, through properly con- 
stituted authority, it was exercising its right to pro- 
tect itself against threats to its survival, and as far 


* DOD Directive 5220.6, par. 12, 32 C.F.R. § 67.3-1 (Supp. 1957). 
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as the action of an individual was concerned, this 
action taken, even envisioning the result to the plain- 
tiff, fails to set forth any invasion. of his legal rights 

591 and, therefore, as has been said, there is no justici- 
able controversy and the Governnient’s motion for 
summary judgment is granted. 

‘Assuming arguendo he was entitled to hearing 
and review, he was accorded such and an examina- 
tion of the extensive and repetitive reeord fails to 
show any violation of procedural due process. It 
should be noted also that the hearings held in the 
instant case apparently are exempted from the re- 
quirements of the Administrative Procedure Act, 5 
U.S.C.A. § 1001 et SCqp., as hearings held ‘by recula- 
tion, rule, custom, or special dispensation; not 
held by compulsion.” Wong Yang Sung v. MeGrath, 
1950, 339 U.S. 33, 50, 70 S.Ct. 445, 454, 94° Ea. 
616.°°) 130 F.Svurr. 9958, 959-60 (D.D.C, 1957). 


This appeal followed. 


It should be noted at the outset that Greene does not 
here contend that the officials of the Department of 
Defense have failed to comply with the relevant provi- 
sions of the various industrial security regulations under 
which they proceeded against him. To that significant ex- 
tent at least, this ease differs from Peters vo Hobby. 
349 TUS; 331) (1990): Service vi. Dalles, 34 VS. of 
(W957): and Cole ve Youna., 351 U.S. 5360 (1956). In 
each of those eases the Issue treated hy the Court was the 
complianee vel von by executive officers with applicable 
statutes or regulations. And in cach of those cases the 
Supreme Court found lack of compliance. See also Stewart 
vy. Dulles. - US.App.D.¢. - 248 fF. ft OOF (Ta): 
ef, Vitere Hive Seaton, VS. Vpopd ee, ; F. 2d 
— (1958). Tt should further be neted that appellant 


} 


dees not claim that the contracts on which he secks to 


work are not validly labelled **c¢lassitted.”* 
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The relief Greene seeks is a declaration that he was 
barred from access to classified material in a manner 
which violates the Constitution. He seeks further a court 
order restoring him to stutus quo ante: 1.e., an order which 
will make it possible for Erco to rehire him. Thus in es. 

sence, he seeks to compel the Government to disclose 
592 sits classified defense information to a person—him. 

self—whom the Seeretary of Defense considers 
unworthy of such access. 


II. 


We consider first Greene’s contention that the Seeretary 
lacked power to take the action here challenged. He 
does not argue that the exeeutive lacks all power—in- 
herent or statutory—to classify certain defense informa- 
tion. Nor does he suggest that the subject matter of 
the Erco contracts was not properly labelled ‘‘seeret.”’ 
Rather he argues that the Secretary possesses only lim- 
ited powers—powers circumscribed by the Fifth Amend: 
ment—to decide who shall have access to that classified 
material, 


The Government contends that it possesses statutory 
authority to restrict access to classified defense informa- 
tion,” stemming from Rev.Stat. § 161 (1875), 5 U.S.C. § 22 
(1952), which provides: 


“The head of cach department is authorized to pre- 
scribe reeulations, not inconsistent) with law, for 
the government of his department, the conduct of its 
officers and clerks, the distribution and performance 
of its business, and the eustody, use, and preserva- 

°Tt should be noted that at this point we are diseussing only the 
power of the Secretary to withhold classified defense information. 
We are nof, at this point, discussing the withholding from Greene 
of the reports of informants and Federal Burean of Investigation 


reports in the proceedings in which Greene challenged the revoea- 
tion of his clearance, 
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tion of the reeords, papers, and property appertain- 
ing to it.”’ 


Additionally, the Government relies on the Armed Serv 
wes Proeurement Aet of 1947, 62 >Sratr. 21, 41° ULS.C. 
ss 1o1-61 (1952), which provides, in part: 


es 151.(¢) All purchases and contracts for supplies 

and services shall be made by advertising, as pro- 

593 vided in seetion 152 of this title, except that such 

purchases and contracts may be negotiated by the 
agency head without advertising if— 


**(1) determined to be necessary in the puble in- 
terest during the period of a national emergency de- 
clared by the President or by the Congress ; 

‘ ‘ . . 


(12) for supplies or services as to which = the 
agency head determines that the character, ingredi 
ents, or components thereof are such that the pur 
chase or contract should not be publicly diselosed ; 


e + e * 


“S153... contracts negotiated pursuant to see- 
tion 151(¢) of this title may be of any type which in 
the opinion of the agenev head will promote the best 


%9 


interests of the Government. 


In this latter statute Congress gave to the Defense De 
partment power—during an emergeney’—to purchase its 
supplies by means of negotiated contracts, rather than 
through public, competitive bids. And it seems to us 
that Congress specifically gave to the Seeretary of De 
fense broad discretion to determine in what manner the 


7A state of national emergency was declared by the President 
on December 16, 1950. Proclamation No. 2914, 15 Fen. Rne. 9029 
This proclamation was in effect during all of the administrative 
proceedings in this case. 
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“character, ingredients, or conrponents’? covered by the 
contract should be safeeuarded from disclosure. We think 
that the Procurement Act permits the Seeretary of De. 
fense to classify defense information for purposes like 
the present one, Thus we need not determine whether the 
‘housekeeping’? statute, 5 U.S.C. § 22 (1952), Is an inde. 
pendent source of exceutive authority for withholding de- 
fense or other types of exceutive information. 


Furthermore, Mxecutive orders specifically direct. de- 
partment heads to make appropriate provision for. safe. 
euarding ¢lassified defense imformation in accord” with 

the congressional authorization of the department 
O94 head to cuter into negotiated contracts.” Executive 

Order No, 10501, and its predecessor Mxecutive Or- 
der No, 10290, in their full terms, provide an adequate 
euide to the Seeretary for protecting certaim defense infor. 
mation from the risk of improper disclosure during indus- 
trial operations, and for enabling him to determine when 
“the character, ingredients, or Components ... should not 
he publicly diselosed.’’ 


Further, we think that the Seeretarv has, and of ne- 
eessity must have, wide latitude in designating persons 
qualified for aecess to classified defense information in 


“See, for example, Exeeutive Order No. 10290, 16 Fp. Rea. 
9795, 9799 (1951), which provides: 


—__-* 


“bh. Outside the Exceutive Branch. Classified seenrity in- 
formation shall not be disseminated outside the Executive 
Branch by any person or ageney having aceess thereto or 
knowledge thereof except under conditions and through chan- 
nels authorized by the head of the disseminating ageney, even 
though such person or ageney may have been solely or partly 
responsible for its production.”’ 


See also Executive Order No. 10501. 18 Frep. Rre. 7049 (1953) at 
Section 7(b). 


} 
) 





situ 
rela 
for! 


ope 
sul 
“" 
L. 

mi 
Bi 
sti 
Cr 
(1 








the 
ink 
De. 
ike 
the 
dle. 


de. 


dle. 
fe 
ith 
ent 
ive 
rr. 
ate 
or- 
us- 
1en 
Hot 


ne- 


in 


in- 
ive 
or 
ll- 
ren 


at 


SECURITY AND CONSTITUTIONAL RIGHTS 1069 


situations like the present—namely, where the problem 
relates to the selection of persons to be given that in- 
formation for the purpose of designing or producing for 

the Government weapons or other defense materials.°® 
595 Authority of that sort is a necessary adjunct to the 

power and duty to defend the security of the Nation 
and, in time of national emergency,” to enter into nego- 
tiated contracts—contracts of ‘‘any type which in the 
opinion of the agency head will promote the best interests 
of the Government.’’ One of the primary functions of 
government is to preserve the national existence. In the 
exercise of that function, the Government has coneluded 
that secret designs and processes for the production of 
its own weapons must be protected from disclosure to 
any persons except those regarded as trustworthy. 


Sinee the Secretary has power to label information 
“secret’’ and to designate certain persons for access to 
that information, a fortiori he has power to make regu- 
lations to guide himself and his subordinates in such 
labeling and designation. We are not called upon to de- 
cide whether in our view all the regulations he has from 
time to time promulgated in this field are in ever¥ par- 
ticular or in every possible situation valid and effective. 
It is enough to say that in our view the genera] program 
for industrial security, as reflected in the regulations 





®*We are not dealing here with the vexed questions of the right 
of Congress, or the press, or the publie, to Le informed of defense 
operations generally, or to Inspect particular documents. On this 
subject, see Mitchell, Government Secrecy in Theory and Practice: 
“Rules and Regulations’? as an Autonomous Sereen, d8 Conen. 
L. Rev. 199 (1958); Wolkinson, Demands of Congressional Com- 
mittees for Evceutive Papers, 10 Fep. Bar J. 103, 223, 319 (1949) : 
Bishop, The E.recutive’s Right of Privacy: An Unresolved Con- 
stitutional Question, 66 Yaue L. J. 477 (1957): 40 Ops. Arr y 
Gex. 45 (1941). See also THAnp, Tuk Bit op Riaiurs 17-18 
(1958). 


See fn. 7, supra. 
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cited abaye," does not exceed his authority. We point out 
in this connection that the regulations are designed to give 
industrial employees whose trustworthiness is challenged 
a reasonable measure of information as to the Govern. 
ment’s reasons for the challenge, together with an oppor. 
tunity to make a defense, and to appeal an adverse 
decision. 


Iii. 


Appellant claims that the regulations operate to deprive 
him of his occupation without. due process. But the 
Government has not here attempted to regulate an 

996. entire branch of the working population, regardless 
of the lack of any direct relationship of the tasks of 

a particular worker to the requiremnts of the national 
security, ¢f. Parker v. Lester, 227 F.2d 708 (9th Cir. 
1955); Brown & Fassett, Security Tests for Maritime 
Workers: Due Process under the Port Security Program, 
62 Yaur LJ. 1163 (1953). Nor has it sought to exclude 
Greeng from serving the general public in those aspects 
of his profession not connected with seeret Government 
information. Cf. Schware v. Board of Bar Examiners, 333 
US. 252 (1997) (involving complete exelasion from law 
practice, after procedures based on unjustified inferences 
as to moral character) ; HKonigsberg v. State Bar, 353 U.S. 


pms) 


292 (1957). This is not a ease such as Truar vy. Raich. 
2o9 US. 88 (1910), relied on by appellant, where dis- 
criminatery govermmental action was taken against a ¢lass 
(there, aliens) in such terms as to affect ‘the conduet of 
ordinary private enterprise,”? wd. at 40), and to deny ‘the 
right to work for a livine in the comieon occupations of 
the community’? ad. at 4h. Rather, the Govermmnent has 


here demed Greene access to its military secrets. as con- 


‘ } 


ained in dts classified documents, under a program having 


See fns. 2 and 4, supra, and DOD Directive 5220.6. 20 Fp 
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a direct relationship to the requiremnts of the national 
defense, and not inherently unreasonable in its coverage 
or procedures. 


Greene points to the fact that he was not. confronted 
with his aceusers, and that confidential reports were not 
revealed to him. But, in our view, confrontation with one’s 
aeusers is Clearly not required in cireumstances like the 
present. It may be noted that in the case of Federal 
employees Congress long ago provided in’ the Lloyd- 
LaFollette Act that ‘‘no examination of witnesses nor 
any trial or hearing shall be required’? when dismissals 
are made under the provisions of that Aet. 37 Srar. 595 
(1912), as amended, 5 U.S.C. $ 652(a) (1952). A limited 
form of hearing is provided under the Veterans 
Preference Act of 1944, for those entitled to its benefits. 

58 Strat. 390 (1944), as amended, 5 U.S.C. § S65 
597 (1952). And the Loyalty Order of March 21, 1947, 

Executive Order No. 9835, 12 Fev. Rec. 1935, granted 
hearings to employees who sought them in loyalty matters 
covered by that order. But mandatory confrontation 
with accusers is unknown, so far as we know, in 
dismissals of Federal employees, and has been sinee the 
beginning of our Government. See Bailey vy. Richardson, 
86 U.S.App.D.C. 248, 182 F.2d 46 (1950), aff’d by an 
equally-divided Court, 341 U.S. 918 (1951); ef. Vitarell 
v. Seaton, supra. Surely appellant is entitled to no more 
than is available to civil servants, under existing statutes 
and existing interpretations of the Constitution. 


Much the same must be said of the Government’s 
refusal to disclose to appellant confidential reports of the 
FBI and other investigative agencies. In certain cir- 
cumstances, it is true, the courts have penalized the Gov- 
ernment for its refusal to disclose information. For ex- 
ample, the courts have said that if the Government brings 
a criminal prosecution against a person and refuses to 
disclose certain information necessary for a _ proper 
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defense, the Government’s prosecution must fail. See 
Jencks v. United States, 353 U.S. 657 (1957); cf. United 
States v. Reynolds, 345 U.S. 1 (1953); Totten v. United 
States, 92 U.S. (2 Otto) 105 (1875). But in none of the 
instances which we have discovered have courts actually 
ordered the Government to disclose information contrary 
to its own wishes. In the present case, the only sanction 
the courts could employ against the Government for 
failure to disclose all of the information used against 
Greene would be declared the revocation of Greene’s 
clearance invalid. If this had any practical effect at all 
—and courts seldom issue orders which have no practical 
effect—it would amount to ordering his restoration to 
access to classified information. This in turn would 
require the executive to disclose a state secret to Greene or 
to cancel its contracts with Erco, No court has yet forced 
the Government to choose between such alterna- 
59S tives—either of which might compromise the security 
of the country.” 


To quote from the observations of Judge Wyzanski in 
Von Knorr v. Miles, 60 F.Supp. 962 (D. Mass. 1945), a 
somewhat similar ease arising during World War II: 


‘*Two interests are in competition and must be con- 
sidered: the government’s concern to prevent both 
sabotage and disclosure to the enemy of seeret proc- 
esses, statistics and information; and the private in- 





'2 We have not overlooked the decision of the Supreme Court 
in Harmon v. Brucker, 355 U.S. 579 (1958). The instant case 
differs from that in many ways. The main difference for present 
purposes is that ITarmon was not seeking to remain in the Army. 
Rather he wes seexing only to have the Army comply with its 
own discharge authority under applicable statutes and regulations, 
and issue him an honorable discharge. Here Greene is essentially 
seeking to revert to his former status with access to classified 
defense information. Had Harmon sought an order requiring 
the Secretary of the Army to retain him in military service, an 
entirely different case would have been presented. 
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dividual’s concern to go where he pleases and engage 
in such work as is offered him.”’ 


After coneluding that no constitutional right of the 
plaintiff Von Knorr had been infringed," Judge 
599 Wyzanski went on to say: 


‘It is hardly necessary to add that these eonclu- 
sions of law do not imply that this court believes 
that it is desirable, as distinguished from legal, for 
a government, no matter how absolute its power may 
be, to deny a chance for employment to any citizen 
merely on the basis of suspicion. Military command- 
ers, like other authorities, will no doubt find it pos- 
sible as well as just in most cases to give an employee 


13 The following is pertinent, though we need not go so far in 
the instant case: 


‘*Notice, hearing, counsel and the like are admittedly usually 
appropriate criteria of due process of law. But these guar- 
antees have significance only if in the end the government’s 
right to aet turns on an official finding that eertain facts 
exist. Compare Morgan vy. United States, 304 U.S. 1, 58 
S.Ct. 773, 82 L.Ed. 1129. Where in rare cases such as orders 
excluding persons from defense plants in war time, the gov- 
ernment’s right to act is absolute and not dependent upon 
the facts concerning, or the merits of, any particular case, the 
formalities of a notice, hearing and counsel are not requisite. 
Compare United States v. Juy Toy, 198 U.S. 253, 263, 25 
S.Ct. 644, 49 L.Ed. 1040. No matter what evidenee might be 
offered by counsel for the government or counsel for the in- 
dividual, the government would. remain legally free to dis- 
regard the testimony and rely upon its uneorroborated sus- 
picions. Since in this highly exeeptional case, because of 
its vital interest in war materials and war secrets during war 
time the government's exclusionary powers are complete, it 
ean refuse admittance to defense plants without giving an 
explanation, without listening to a protest and without the 
semblance of a trial.”’ 60 FL Supp. at 971 
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notice of the facts which create their suspicion about 
him and a chance to present his side of the case. Even 
where power is free of judicial restraint, those who 
wield it may impose upon themselves self-restraint. 
And they may accept as canons for their conduct the 
standards of procedure which in the overwhelming 
majority. of cases are regarded as fundamental to fair 
play.’’ 60 F, Supp. at 969-71. 


Although the First Circuit vacated the District Court 
judgment on other grounds, suh nom. Von Knorr y, 
Griswold, 156 .F.2d 287 (Ist Cir. 1946), the Court of 
Appeals, speaking through Judge Magruder, approved the 
holding quoted above: 


‘‘If we are correct in the foregoing, the court below 
should have dismissed the complaint for lack of 
jurisdiction. We recognize that the matter is not so 
clear as it might be. Therefore we deem it proper 
to add that if, contrary to our view, the letter of 

August 13, 1943, should be deemed in legal effect an 

600) order of the Seeretary of War, disobedience of which 

would have subjected Cities Service Oil Company to 

the penalties of the Act of March 21, 1942, then we 

would agree with the district court that the order, 

~o regarded, violated no constitutional right of the 

plaintiff. The full and satisfactory diseussion of this 

phase of the case in the opinion of Judge Wvyzanski 

below (D.C., 60 F.Supp. 962) needs no elaboration by 
us.’? 156 F.2d at 292. 


Our views are substantially similar to those expressed 
by Judge Wyzanski and Judge Magruder. And what 
has so far been said is an answer, we think, to Greene’s 
contention that he is being ‘punished’? without due 
process of law. Tis arguinent essentially is that because 
he once was allowed to see confidential doeuments he has 
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acquired a *‘status’’ which cannot be taken from him with- 
out full adversary proceedings, attended with most of 
the safeguards known to the criminal law. We think this 
ignores the necessities of the Government, and the public 
interest in maintaining the security of the Nation. As we 
have indicated, we find no basis for it in the law. 


IV. 


We have no doubt that Greene has in facet been injured. 
He was forced out of a job that paid him $18,000 per 
vear. Tle has sinee been reduced, so far as this reeord 
shows, to working as an arehitectural draftsman at a 
stlary of some $4,400 per vear. Further, as an aeronautical 
engineer of considerable experience he says (without real 
contradiction) that he is effectively barred from pursuit 
of many aspects of his profession, given the current 
dependence of most phases of the aireraft industry on 
Defense Department contracts not only for production but 
for research and development work as well. Thus, it 
seems unrealistic to say—as does the Government in its 
brief—that: 


‘‘The Secretary’s letter presented ERCO with three 

choices: (1) it could have continued to employ 

601 appellant on any work exeept that requiring access 

to Navy classified information; (2) it could have 

continued appellant’s employment and declined to per- 

form Navy classified contracts; or (3) it could have 

concluded it did not, in the circumstances, choose to 

continue appellant’s employment. That ERCO chose 

to discharge appellant was its own decision, one 
neither suggested nor required by appellees.’’ 


As a practical matter—given Greene’s position as Vice 
President and General Manager and given the applicable 
Industrial Security regulations—the Government caused 
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Greene to be dismissed from his job at Erco.'' The 
small.contractor has no effective choice when that choice 
is either to continue to do business with the Governinent 
or to do virtually no business at all. Nor do we doubt 
that, following the Government’s action, some stigma, in 
greater or less degree, has attached to Greene, 


The reality of the injury, however, does not mean that 
Greene is entitled, without more, to judicial relief. There 
must be a ‘‘justiciable’’? controvery—one which the courts 
can finally and effectively decide, under tests and standards 
which they can soundly administer within their special 

field of competence. Here there is no such con- 
602 troversy. As we have seen, Greene makes. no claim 

of lack of ecomplianee by the Government with its own 
regulations. He attacks the Seeretary’s decision on its 
merits and as matter of constitutional right. But for a 
court to hear de novo the evidence as to Greene’s fitness to 
be assigned to a particular kind of confidential work would 
be a bootless task, involving judgments remote from the 
experience and competence of the judiciary. Indeed, any 
meaningful judgment in such matters must rest on con- 
siderations of policy, and decisions as to comparative 
risks, appropriate only to the exeeutive branch of the 
Government, It must rest also on a mass of information, 





In May 1954, when the revocation of Green’s clearance was 
affirmed, the applicable facility clearance regulations required that 
all officers and key personnel of a corporation holding classified 
defense contracts must have clearance. See 32 C.F.R. §$ 72.8 
(1955). This requirement has been carried forward into subse- 
quent revisions of the program. See 32 C.F.R. § 72.2-107 (Supp. 
1956) ; Security Manual for Safeguarding-Classified Information, 
Par. 16, 2 Gov’t Sec. & Loy. Rev. 25:111 (1957). 

To some extent the Government acknowledges that withdrawal 
of clearance may mean the firing of the employee. Provision is 
made for payment of lost earnings to a contractor employee where, 
after suspension of clearance, the final determination is favorable 
to the individual concerned. See Industrial Security Review Reg- 
ulation, 32 C.F.R. § 67.5-4 (Supp. 1957). 
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much of it secret, not appropriate for judicial appraisal. 
See Dayton v. Dulles, (U.S.App.0.C, , — F.2d 
— (1957), cert. granted, 355 U.S. 911 (1958); United 
States v. Curtiss-Wright Export Corp., 299 U.S. 304, 
319-22 (1936). 








A direct Government employee normally has procedural 
rights conferred by Congress, which the courts will protect. 
See cases cited in Vitarelli v. Seaton, supra, at note 1. 
But even in the case of a Government employee the 
courts will not inquire into the merits of a dismissal: 
they will inquire whether required procedures have been 
observed, or an applicable statute violated, but they will 
not—for example—attempt to determine whether an 
employee is or is not a ‘security risk’’ or is ‘‘untrust- 
worthy.’’ Vitarelli v. Seaton, supra, at note 7. No more 
can the courts examine the merits of Greene’s claim that 
he is trustworthy. In many instances, indeed, such a 
course would be fruitless: if the official in charge is con- 
vinced of a man’s unreliability, the entire situation might 
be such that he could not in conscience permit the contract 
with the employer to remain in effect. 


The personal tragedy revealed by this recital needs no 
emphasis. As we have recognized, the reality of the 
injury suffered by Greene—whether or not deserved—is 

perfectly clear. So, too, is the risk which the United 
603 States must take in denying itself the benefit of the 

services of a man apparently so proficient in the 
science of modern warfare. A government which is too 
cautious in such matters may ultimately have few secrets 
to protect, or able workers to serve it. 


In a mature democracy, choices such as this must. be 
nade hy the executive branch, and not bv the judicial. 
If too many mistakes are made, the electorate will in due 
time reflect its dissatisfaction with the results achieved. 
It would be an unwarranted interference with the re- 


i 


sponsibility which the executive alone should bear, were 
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the judiciary to undertake to determine for itself whether 
(ireene or any other individual similarly situated is in faet 
sufficiently trustworthy to be entitled to security clearance 
for a particular project. 


For these reasons, the order of the District Court must. be 


Affirmed. 
APPENDIX C 
Judgment of the Court of Appeals 
604 [Filed April 17, 1958] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
April Term, 1958 
No. 13,978 
C, A. 3561-54 


Witiiam L. Greene, Appellant, 
Vv. 
New. M. McEvroy, Secretary of Defense, et al., Appellees. 


Appeal from the United States District Court 
for the District of Columbia. 


Before: Witpur K. MILLer, Wasuincton and Dananer, 
Cireuit Judges. 
Judgment 


This cause came on to be heard on the record from the 
United States District Court for the District of Columbia, 
and was argued by counsel. 

On consideration whereof, It is ordered and adjudged 
by this Court that the order of the said Distriet Court 
appealed from in this cause be, and the same is hereby, 


affirmed. 


Dated: April 17, 1958 


Per Circvit Jupce Wasutxcton. 
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Gn the Supreme Court of the Dnited Stutes 


OcToBER TERM, 1958 


No. 180 


WILLIAM L. GREENE, PETITIONER 
v. 


Nem M. McE.roy, THomas S. Gates, JR., AND 
RosBert B. ANDERSON’ 


ON PETITION FOR A WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA 
CIRCUIT 


BRIEF FOR THE RESPONDENTS IN OPPOSITION 


OPINIONS BELOW 


The opinion of the district court (R. 582-584, Pet. 
la—4a) is reported at 150 F. Supp. 958. The opinion 
of the court of appeals (Pet. 5a-23a) is reported at 
254 F. 2d 944. 

JURISDICTION 

The judgment of the court of appeals (Pet. 23a) 
was entered on April 17, 1958. The petition for 
certiorari was filed on July 16, 1958. The jurisdiction 
of this Court is invoked under 28 U. S. C. 1254 (1). 

1The action has abated as to Mr. Anderson, who ceased serv- 


ing as Secretary of the Navy on April 30, 1954, and as Deputy 
Secretary of Defense on August 4, 1955 (R. 35). 
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QUESTION PRESENTED 


Whether an employee of a Government contractor 
has a judicially-enforceable right to access to classi- 


fied contract data. 


STATEMENT 


Petitioner is the former General Manager and Vice 


| President in charge of engineering of the Engineer- 


ing and Research Corporation (ERCO), a corpora- 
tion engaged in classified research under contracts 
with the Department of the Navy (R. 65). Each of 


| the contracts, as well as a basic security agreement 


| 
| 


entered into by the parties on June 5, 1951 (R. 40), 
incorporated by reference the Department of De- 
fense Industrial Security Manual (R. 41). The 
Manual in turn provided (R. 47, 57): 


[14. e.] The Contractor shall exclude (this 
does not imply the dismissal or separation of 
any employee) from any part of its plants, 
factories, or sites at which work for any mili- 
tary department is being performed, any per- 
son or persons whom the Secretary of the 
military department concerned or his duly 
authorized representative, in the interest of 
security, may designate in writing. 

= © & e &’ 

[16.] No individual shall be permitted to 
have access to classified matter unless cleared 
by the Government or the Contractor, as the 
case may be, as specified in the following sub- 
paragraphs and then he will be given access 
to such matter only to the extent of his 
clearanee. * * * 
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On December 11, 1951, the Army-Navy-Air Force 


Personnel Security Board notified ERCO and peti- | 


tioner that their request that petitioner have access 
to classified information was denied and that his ex- 
isting clearances were revoked (R. 73). Following 
appeal and hearing (R. 66), the Industrial Employ- 
ment Review Board reversed this decision and 
granted petitioner access to classified information up 
to and including “secret’’ (R. 197). 

On March 27, 1953, the Secretary of Defense abol- 


ished both existing boards and directed the service | 
Secretaries to establish regional boards (R. 198). | 


Pending the establishment of such boards, the Sec- 
retary of Defense directed the service Secretaries 
to grant or deny security clearances in accordance 
with the criteria used by the former boards (R. 199), 
In accordance with this authority, Secretary of the 
Navy Anderson, on April 17, 1953, advised ERCO as 
follows (R. 2): 


I have reviewed the case history file on Wil- 
liam Lewis Greene and have concluded that his 
continued access to Navy classified security in- 
formation is inconsistent with the best interests 
of National security. 

In accordance with paragraph 4. e. of the 
Industrial Security Manual for Safeguarding 
Classified Security Information, therefore, you 
are requested to exclude William Lewis Greene 
from any part of your plants, factories or sites 
at which classified Navy projects are being 
carried out and to bar him access to all Navy 
classified security information. 

In addition, I am referring this case to the 
Secretary of Defense recommending that the 
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Industrial Employment Review Board’s de- 
cision of 29 January 1952 be overruled. 
ERCO promptly complied with that request (R. 201) 
and at some time thereafter terminated petitioner’s 
emplovment (see R. 3, 201, 569, 571, 579). 

Following a request for further consideration by 
petitioner’s attorney (R. 206), the newly-established 
Eastern Industrial Personnel Security Board, at the 
request of the Assistant Secretary of the Navy for 
Air (R. 62), took jurisdiction to redetermine peti- 
tioner’s case. On April 9, 1954, the Board furnished 
petitioner a detailed statement, to the extent per- 
mitted by sceurity considerations, of the information 
which had resulted in the termination of his access 
to classified information, all of which information had 
been discussed with petitioner at his prior hearing 
before the Industrial Employment Review Board (R. 
32-34). 





The information was as follows (R. 32-34): 

“1. During 1942 SUBJECT was a member of the Washington 
Book Shop Association, an organization that has been offi- 
cially cited by the Attorney General of the United States 
as Communist and subversive. 

“2 SUBJECT's first wife, Jean Hinton Greene, to whom he 
was married from approximately December 1942 to approx- 
imately December 1947, was an ardent Communist during 
the greater part of the period of the marriage. 

“3. During the period of SUBJECT’s first marriage he and 
his wife had meuy Communist publications in their home, 
including the ‘Daily Worker’; ‘Soviet Russia Today’; ‘In 
Fact’; and Karl Marx’s ‘Das Kapital’. 

“4. Many apparently reliable witnesses have testified that dur- 
ing the period of SUBJECT's first marriage his personal 
political sympathies were in general accord with those of 
his wife, in that he was sympathetic towards Russia; fol- 
lowed the Communist Party ‘line’; presented ‘fellow-travel- 


4a Oo) 
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A hearing, at which petitioner and his attorney were 
present, was held before the Eastern Industrial Per- 
sonnel Security Board on April 28, 29, and 30, 1954 
(R. 212-532). The Board heard the testimony of 
petitioner and his twelve witnesses and received fur- 
ther evidence presented by petitioner. The Govern- 
ment called no witnesses to testify. On the basis of 


aes — 


this hearing, together with confidential investigation | 


reports of the Federal Bureau of Investigation and 
of other investigative agencies which were contained 


ler’ arguments; was apparently influenced by ‘Jean’s wild 
theories’; etc. 

“5. In about 1946 SUBJECT invested approximately $1,000 in 
the Metropolitan Broadcasting Corporation and later be- 
came a director of its Radio Station WQQW. It has been 
reliably reported that many of the stockholders of the 
Corporation were Communists or pro-Communists and that 
the news coverage and radio programs of Station WQQW 
frequently paralleled the Communist Party ‘line’. 

“6. On 7 April 1947 SUBJECT and his wife Jean attended 
the third Annual Dinner of the Southern Conference for 
Human Welfare, an organization that has been officially 
cited as a Communist front. 

“7, Beginning about 1942 and continuing for several years 
thereafter SUBJECT maintained sympathetic associations 
with various officials of the Soviet Embassy, including 
Major Constantine I. Ovchinnikov, Col. Pavel F. Berezin, 
Major Pavel N. Asseev, Col. Ilia M. Saraev, and Col. 
Anatoly Y. Golkovsky. 

“8, During 1946 and 1947 SUBJECT had frequent sympathetic 
association with Dr. Vaso Syrzentic of the Yugoslav Em- 
bassy. Dr. Syrzentic has been identified as an agent of the 
International Communist Party. 

“9. During 1943 SUBJECT was in contact with Col. Alexander 
Hess of the Czechoslovak Embassy, who has been identified 
as an agent of the Red Army Intelligence. 

“10. During 1946 and 1947 SUBJECT maintained close and 
sympathetic association with Mr. and Mrs. Nathan Gregory 
Silvermaster and William Ludwig Ullman. Silvermaster 





“11 


“12 


mt 3 








of 
ion 
and 
ned 


vild 


hat 


ler 
ied 


nd 
ry 
ter 





SECURITY AND CONSTITUTIONAL RIGHTS 1O&85 


in the file of the case (R. 212), the Board, on May 10, 
1954, concluded that “the granting of clearance to 
[petitioner] for access to classified information is 
not clearly consistent with the interests of national 
security’, and so notified petitioner (R. 533, 534). 

On February 2, 1955, the Secretary of Defense 
established the Industrial Personnel Security Review 


| Board and gave it jurisdiction to review adverse de- 





cisions of the regional boards (R. 538, 561). Peti- 
tioner duly appealed to that Board, filing a brief and 
supporting affidavits (R. 62-A). By letter of March 
12, 1956, the Board notified petitioner that it had af- 
firmed the decision of the Eastern Industrial Person- 
nel Security Board on the ground that it was sup- 
ported by substantial evidence (R. 62-A).’ 





and Ullman have been identified as members of a Soviet 
Espionage Apparatus active in Washington, D. C., during 
the 1940's. 

“11. SUBJECT had a series of contacts with Laughlin Currie 
during the period 1945-48. Currie has also been identified 
as a member of the Silvermaster espionage group. - 

“12. During the period between 1942 and 1947 SUBJECT main- 
tained frequent and close associations with many Commu- 
nist Party members, including Richard Sasuly and his wife 
Elizabeth, Bruce Waybur and his wife Miriam, Martin 
Popper, Madeline L. Donner, Russell Nixon and Isadore 
Salkind. 

“13. During substantially the same period SUBJECT main- 
tained close association with many persons who have been 
identified as strong supporters of the Communist con- 
spiracy, including Samuel J. Rodman, Shura Lewis, Owen 
Lattimore, Ed Fruchtman and Virginia Gardner.” 

* The letter stated (R. 62-A-62-C) : 

“After a review of all the information in the case * * * the 
Review Board has entered its determination in this matter. 
This determination, which affirms the decision of the Eastern 
Industrial Personnel Security Board entered on May 10, 1954, 
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On August 20, 1954, before the final review boay plainti 
had been created, petitioner instituted this action j employ 
the district court, but no action was taken befor 
that board’s decision and the pleadings were appy 
priately amended. Petitioner sought a judgment (a) 
declaring that the acts of the defendants “in advising 


restral 
purstta 
is not 
requit 
’ ‘ | of Ap’ 
is that, on all the evidence, Mr. Greene’s access to classifig 
information is not clearly consistent with the interests 9 As 
national security. | both J 
“In reaching this determination, the Review Board reviews 569, 5 
the findings of the Eastern Industrial Personnel Security Boar} ©’ 
in accordance with its mandate under the above regulation, the Me 
and determined that there was substantial support for said of the 
findings in the evidence and other material before the Reviey ilne | 
Board. Statem 
“The findings of the Appeal Division, Eastern Industrid| ug * 
Personnel Security Board included, among other things, th} ings be 
following: a “In 
“1. That during the period from 1942 to 1947, knowing of} oncln 
their activity on behalf of the Communist Party and symp had be 
thizing with it, Mr. Greene associated closely with his ex-wife, 





: ither 
Jean Hinton, Mr. and Mrs. Richard Sasuly, Mr. and Mn i 
Bruce Waybur, Martin Popper, Russell Nixon, Isadore Salkin,| stir 


Shura Lewis, and Samuel J. Rodman, all of whom were men- sympa 
bers of the Communist Party or active in its behalf. 


been s 
“2. That in 1946 and 1947, knowing of their sympathy for | munis 
the Communist Party, Mr. Greene associated closely with Mr{ «tp 


and Mrs. Nathan Gregory Silvermaster, William Ludwig Ul- | one! 
man, and Lauchlin Curry, all of whom have engaged in espion- | edit 
age on behalf of the Soviet Union. veer 
“3. That for a number of years beginning’ in 1942, Mr conce| 
Greene maintained a sympathetic association with a number of | yjtim: 
officials of the Soviet Embassy, as set out in the Statement of | “Tk 
Reasons furnished to him. 


| are d 

“4. That from 1942 to 1947 Mr. Greene’s political views wer | x 
similar to, and in basic accord with, those of his ex-wife, Jean | yew 
Hinton. in M 
“5. That Mr. Greene was a member of the Washington Book Appe 


Shop Association; invested money in and became a director of | Boar 
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plaintiff’: s employer that plaintiff could not be 
employed, illegal, null, void.and of no: effect’’; (b) 
restraining the defendants from “doing any act in 
pursuance of the said illegal declaration that plaintiff 
is not entitled to be employed by’’ ERCO; and (c) 
requiring defendants to advise ERCO that the letter 
of April 17, 1953, is null and void (R. 8). 

A stipulation of facts having been filed (R. 64), 
hoth parties moved for summary judgment (R. 566, 
569, 570, 580). The district court granted summary 





the Metropolitan Broadcasting Corporation; attended a function 
of the Southern Conference of Human Welfare; and had in his 
home a number of Communist publications as set out in the 
Statement. of Reasons furnished:to him. 

“§. That Mr. Greene’s credibility as a witness in the proceed- 


| ings before it was doubtful. 


“In reaching its determination in this case, the Review Board 
concluded, on the basis of the above findings, that Mr. Greene 
had been in close contact with a number of individuals who were 
either trusted officials of the Soviet Union or members of the 
Communist Party actively engaged in its work; that these asso- 
cations were undertaken and continued with knowledge of the 
sympathies and activities of these individuals; and that he has 
ben sympathetic towards the Communist Party and the Com- 
munist movement. 

“In addition, the Appeal Division, Eastern Industrial Per- 
sonnel Security Board, had strong doubts as to Mr. Greene's 
credibility as a witness. These doubts were shared by the Re- 
view Board. This lack of credibility goes to the heart of the 
concept of trustworthiness, upon which all security clearances 
ultimately rest. 

“Longstanding policy has dictated that only those persons who 
are determined to be trustworthy shall have access to classified 
information (For the latest expression see EO 10501). The Re- 
view Board found that such a determination could not be made 
in Mr. Greene's case, and, therefore, that the decision of the 


’ Appeal Division, Eastern Industrial Personnel Security Hearing 


Board, must stand.” 
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judgment for respondents, holding that petitioner’ 
discharge resulted solely from his employer’s Willing 
agreement to abide by security requirements; tha} 
in so contracting the Government was acting properly 
to ‘‘protect itself against threats to its survival”. 
and that petitioner accordingly had shown no ‘‘inyg. 
sion of his legal rights” (Pet. 3a). The court of 
appeals unanimously affirmed, holding that the indus. 
trial security program was fully authorized and was 
not unreasonable in its coverage or procedures and 
that the lack of ‘‘confrontation” and full disclosure 
of the FBI reports did not, in the circumstances of 
this case, violate petitioner’s constitutional rights 
(Pet. 5a-22a). 
ARGUMENT 

The relief petitioner secks is neither more nor legs 
than a mandatory injunction that he be given access 
to classified defense information in the course of his 
employment by a private contractor. That is relief 
which the courts cannot give. ‘To do so would. usurp 
the responsibility of the executive for the preservation 
of the national security. {tt would require the courts 
to determine as a fact that petitioner may be trusted 
with military secrets and to assume the responsibility 
for the accuracy of that prediction. Clearly these are 
functions which the judiciary cannot properly as- 
sume. Thus, whatever the merits of petitioner’s 
claims, he cannot be given the specific relief he seeks. 
This case, therefore, presents no occasion for the 
consideration of the questions on the merits peti- 
tioner seeks to raise. 
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Moreover, while we think it unnecessary to reach 
the question, no legal wrong has been inflicted upon 
petitioner. The executive department is clearly au- 
thorized to determine who shall have access to classi- 
fed information; it denied petitioner such access on 
grounds directly related to the ends of national secur- 
ity; and, whether or not required to do so, it afforded 
petitioner a full hearing consistent with safeguarding 
confidential information. No more is required. 

1. As the court of appeals noted, this case is not 
like those where the courts have given the Govern- 
ment the alternative of revealing secret information 
or of suffering some other consequence, such as fore- 
going prosecution (ef. Jencks v. United States, 353 
U. 8. 657). Here there is no alternative: petitioner 
seks an order specifically compelling disclosure to 
him of classified defense information. The only alter- 
native of any benefit to petitioner—to condition the 
order upon petitioner’s being given a hearing with 
confrontation and full disclosure of the evidence 
against -him—would equally require the disclosure of 
information which the executive department has deter- 
mined cannot be disclosed without compromising the 
national security—to wit, the contents and sources of 
the investigation reports.’ Hence the relief sought 
would necessarily require disclosure, under compulsion 
of law, either of classified military contracts or of 

‘The Government has also, of course, the final alternative of 
giving petitioner a clearance and then terminating its classified 


contracts with ERCO. See p. 18, infra. That alternative, how- 
ever, would effectively nullify the relief prayed for. 
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equally confidential investigation reports (possibly ry, 
vealing, for example, the identity of informers withiy 
the communist apparatus). No court has ever y 
ordered the executive department to disclose confide. 
tial information relating to the national security to on 
whom that department does not consider is trug. 
worthy. 

Whether, if petitioner has been wrongfully injured, 
he would have an action for damages against th 
United States and whether Congress has consentea 
to such a suit are questions not now before the Court 
But see Dupree v. United States, 247 F. 2d 819 (0. 4 
3); Dupree v. United States, 141 F. Supp. 773 (¢, 
Cls.). The only question is whether petitioner is ep. 
titled to compulsory process requiring the executiye 
department to disclose military secrets to him, andon 
that question there can be no serious dispute. 

2. Petitioner’s arguments on the merits misconceive 
the nature of the action taken by the Government, 
This is not a case where the Government has asserted 
regulatory power over an industry or a class of per- 
sons at large by creating a general bar to employment, 
That was true in each of the cases relied upon by peti- 
tioner: in Parker v. Lester, 227 F. 2d 708 (C. A. 9), 
where Coast Guard clearance was required as a condi- 
tion precedent to employment as a seaman by private 
ship owners; in Schware v. Board of Bar Examiners, 
393 U. S. 232, where admission to the bar was a pre- 
requisite to the private practice of law; in Cummings 
v. Missouri, 4 Wall. 277, and Kz parte Garland, 4 
Wall. 333, where adherents to the Confederacy were 
barred from teaching and the practice of law; and in 
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Truaxr V. Raich, 239 U. S. 33, where employment of 
aliens in excess of a prescribed number was forbidden. 

Here the Government has asserted no power other 
than the power to refrain from giving ‘contracts for 
secret military. equipment to contractors whose em- 
ployees it does not fully trust. Rather than withhold 
éontracts altogether from such contractors, however, 
it has given the contractor the choice of agreeing to 
keep the secret information out of the hands of such 
employees. However viewed, therefore, the question 
presented is no more than this: may the Government 
refrain from placing secret military information in 
the hands of persons whom it suspects of being un- 
trustworthy ? 

We do not deny that such action by the Government 
may have serious practical consequences to an individ- 
ual denied access to classified information. His in- 
ability to work on classified Government contracts, to- 
gether with his employer’s understandable reluctance 
to forego such contracts, may well make his continued 
employment by the contractor no longer economically 
feasible, and the same may well be true of other em- 
ployers in the industry in which, he has specialized 
talents. But that the practical consequences may, in 
a given case, be the same as the consequences of a 
legal disability does not mean that the two types of 
governmental action are to be judged by the same 
standards. They remain very different in nature. 

What the Government has done here is no differ- 
ent from what a private manufacturer would clearly 
be free to do to protect its trade secrets. That does 
not dispose of the case, for there remains the question 
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whether the Government is less free to act in that 
manner simply because it 1s the Government. But jt 


is question-begging to confuse that question, as the 


petitioner does, with the power of the Government, 
acting in a regulatory or legislative capacity, to im. 
pose legal disabilities upon private persons. 

The problem, therefore, is not whether the Goverp. 
ment may “bar’’ petitioner from employment in his 
chosen occupation, or even whether it may ‘‘cauge” 
his discharge by a single employer. Rather, while 
the practical consequences are no doubt relevant con- 
siderations, the only meaningful formulation of the 
issue is whether the Government is required to turn 
over to petitioner secret military information. 


3. Petitioner does not contend that the procedures 


by which he was denied clearance violated any stat- 
utes or regulations. He thus derives no support 
from cases such as Peters v. Hobby, 349 U. S. 331, 
Cole v. Young, 351 U.S. 536; and Service v. Dulles, 
got U. S. 363. He does seemingly suggest that 
there is a total absence of authority for the ex- 
ecutive department to detevmine who shall have ae- 
cess to classified information, but that contention, 
which was filly answered by the courts below, may 
be dismissed as wholly without substance. While 
there are numerous statutory provisions from which 
such a power could, if necessary, be inferred,’ the 


* See, e. g., 18 U. S. C. 798, providing criminal penalties 
for the unauthorized disclosure of “classified information,” 
und §$2 (c) (12) and 4 (a) of the Armed Services Procure 
ment Act, authorizing contracts to be negotiated without ad- 
vertising when the contract “should not be publicly disclosed” 
and providing that such contracts “may be of any type whieh 
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short answer is that the general power to safeguard 
military secrets is necessarily inherent in the duty of 
the executive department to preserve the security of 
the nation. 

Petitioner thus necessarily rests on the assertion 
that, by being denied access to classified infor- 
mation, he has been deprived of liberty or property 
without due process of law, in violation of the Fifth 
Amendment to the Constitution. More specifically, 
inasmuch as petitioner was given a detailed specifica- 
tion of charges and a full opportunity to present evi- 
dence before being denied clearance, it is apparent 
that petitioner’s claim is that he can be denied access 
to classified information only after a hearing in which 
all the evidence against him is disclosed and he is 
given the opportunity to cross-examine the inform- 
ants. 

Petitioner’s position is wholly novel. It is true that 
a right of ‘‘confrontation’’ has been asserted as a 
constitutional prerequisite to a discharge from Gov- 
ernment employment on ‘“‘loyalty’’ grounds—an asser- 
tion that this Court has never found it necessary 
to reach. See, e. g., Peters v. Hobby, 349 U.S. 331. 
But even in those cases it has never been sug- 
gested that the Government was not entitled to 
withhold classified information from the employee 
even if it could not fire him. Thus Mr. Justice Doug- 


in the opinion of the agency head will promote the best in- 
terests of the Government.” 41 U. S. C. (1952 ed.) 151 (c) 
(12), 153 (a), later recodified with minor changes as 10 U. S. 
C. (Supp. V) 2304 (a) (12), 2306 (a). 
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las, although concurring in Peters v. Hobby on the 
ground that a discharge without confrontation was 
unconstitutional, nevertheless recognized that “If the 
sources of information need protection, they should 
be kept secret’? (349 U. S. at 352), implying 
that in that event the information should not be used 
as a basis for discharging the employee. The crucial 
difference is that in those cases it was open to the 
Government, if it doubted the employee’s trustworthi- 
ness but was prevented by security considerations 
from disclosing the full basis for those doubts in an 
open hearing, to move the employee to a nonsensitiye 
position. It was only the further act of discharging 
the employee that was alleged to require “confron- 
tation.’”’ Thus whatever the merits of the constitu. 
tional claim in the employee discharge cases, it has no 
application here, where the precise question is not 
whether an employee should stay on the Government 
payroll but whether an employee of a defense con- 
tractor should be allowed access to classified defense 
information. 

Petitioner’s constitutional claim is, moreover, as 
lacking in merit as it is novel. Petitioner has no 
“right”, in any meaningful sense, to have access to 
Government secrets. That being so, it is difficult to 
see how he has been deprived of any “property” or 
“liberty” within the meaning of the Fifth Amendment. 
If he has any constitutional right relevant to the issue 
here, therefore, it would be at most a right not to be 
treated discriminatorily—that is, a right not to be 
denied a privilege accorded to others arbitrarily or on 
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grounds not rationally related to an appropriate gov- 
ernmmental purpose. Here, however, there can be no 
serious contention that the charges against peti- 
tioner—the essential facts of which were admitted at 
the hearing—did not afford a rational basis for deny- 
ing him access to classified information or that the 
poard acted capriciously. 

What petitioner argues, rather, is that he has an 
absolute right not to be denied clearance without being 
afforded an opportunity to confront and cross-examine 
those who informed against him. No doubt it is a 
desirable policy of government to afford to those who 
will be injured by its action the maximum procedural 
safeguards which can be given consistent with the 
conflicting interests that must be served. Petitioner’s 
underlying premise that that policy is a constitutional 
requirement cannot be so readily accepted. For pur- 
poses of this brief, however, it is enough to observe 
that petitioner has in fact been given appropriate 
procedural safeguards consistent with the require- 
ments of national security. 

Petitioner was given a compiete specification of the 
charges against him, including in detail the names of 
the alleged communists and espionage agents with 
whom he was reported to have had a close association, 
and the dates of the associations. He was given a full 
hearing at which he was afforded every opportunity 
to explain the implications of his admitted associations 
and to introduce evidence and witnesses in his own 
behalf. He was fully represented by counsel through- 
out the proceedings. It was expressly determined, 
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however, that the confidential FBI reports availah) 
to the board and the identity of the informants fron 
whom the information was obtained could not 
disclosed to petitioner without impairing the nation, 
security. It is this omission of which petitiong 
complains. 

Admittedly the use of confidential informants .anj 
the nondisclosnre of sources of information deprive 


these 
surel} 
4. ] 


grant 
it is * 
would 
of fa 
been 


the individual ‘difected of a full opportunity to answer | clear: 
the charges. But the executive department, equally| that 


aware of the dangers of the system, has determine 
that the considerations weighing against full disclosur 
are of overwhelming importance. That appraisal of 
the competing interests, based as it is on extensive in- 
formation not available to the courts, would seem 
necessarily to be controlling here. 

Nor is this a case where the executive can properly 
be required not to use the information if it is not 
willing to disclose it. While that is a conceivable 
solution in a federal employee discharge case—where 
the employee can, to some extent, be removed from 
access to classified information without being dis- 
charged—it is precluded here by the very object of the 
proceedings. The result of requiring the Government 
to grant the petitioner access to classified information 
unless it is willing to disclose the identity of its 
informers is, as noted above, necessarily to force 
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these two compromises of the national security is 
surely without merit. 

4, Finally, a requirement that the Government 
grant a clearance to a contractor’s employee unless 
it is willing to disclose the sources of its information 
would frequently deprive the Government of the use 
of facilities essential to the national defense. Having 
been required to grant a contractor’s employee a 
clearance notwithstanding confidential information 
that the employee is untrustworthy, the contracting 
agency could not, consistently with its duty to protect 
military secrets, continue to award classified contracts 
to the contractor and might, indeed, be obliged to 
terminate the existing contract. Although other 
equally-qualified contractors would no doubt be avail- 
able in many cases, at least in peacetime, the particu- 
lar contractor might often have facilities, capacity, or 
engineering talent that cannot be replaced. In those 
eases the Government would be faced with the di- 
lemma of either disclosing the sources of its confi- 
dential information or foregoing the services of an 
essential contractor. The practical problem is greatly 
mereased, moreover, by the fact that a contractor’s 
employees, unlike Government employees, cannot 
feasibly be screened by the Government before they 
are hired. If such an employee, discovered after 
hiring to be untrustworthy, is to be kept from secret 
military information, it can be done only by the con- 
tractor’s withholding of information from the em- 
ployee or the Government’s withholding of contracts 
from the contractor. 
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For the foregoing reasons, it is respectfully sub. 
mitted that the petition for certiorari should ly 


denied. 


SEPTEMBER 1958. 


CONCLUSION 


J. Lee RANKIN, 
Solicitor General, 
Georce CocHran Dovus, 
Assistant Attorney General. 
SamvuEL D. Suape, 
B. JENKINS MIDDLETON, 
Attorneys. 
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BRIEF FOR THE PETITIONER 


INDEX 


Brief for the Petitioner 


Jurisdiction 


Questions Presented 


Statutes and Regulations Involved 


Statement of the Case 


Summary of Argument 


Argument 


J]. In this case, the petitioner asserts an arbitrary 
invasion of his constitutionally protected right 
of freedom from interference with his employ- 
ment. The case presented is a justiciable contro- 
versy which the Courts below had jurisdiction 
to entertain 


Il. The petitioner was denied procedural due proc- 
ess of law by the regulations, and the order of 
Secretary Anderson therefore violated the Fifth 
Amendment to the Constitution of the United 


States 
A. The absence of a positive requirement that 


46949 O 


the charges state fully and fairly all of the 
matters on which it is proposed to base the 
adverse action imposes such a handicap on 
the defense of the employee as to infringe 
the requirements of procedural due process 


. The proceedings provided for by the Indus- 


trial Personnel Security Regulations violate 
due process by failing to require a decision 
on an open record and by placing the entire 
burden of proof on the emplovee 


‘2 8S) @ 4: ae © 


. The Industrial Seeurity regulations violate 


the requirements of the due proeess elause by 
shifting to the emplovee the burden of dis- 
proving charges so vague that it is impossi- 
ble to know what the offending conduct is . 
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Ill. There is no statutory authority for the issuance 
of a denial of clearance for access to classified 
information, thereby depriving an employee of 
his work 


IV. The order depriving Greene of his employment 
is a violation of the substantive requirements of 
the due process clause 


Conclusion 





Appendix A. Statutes, Exeeutive Orders, and Regu. 
lations Involved 

Appendix B. Analysis of sworn testimony and eon. 
temporaneous documents relating to reasons ad. 
vaneed by Eastern Industrial Personnel Security 
Board as grounds for denying clearance to Wil. 
liam Lewis Greene 
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BRIEF FOR THE PETITIONER 


The opinion of the Court of Appeals (R. 480-496) 
is reported at 254 F. 2d 944. That of the District 
Court (R. 476, 477) is reported sub nom., Greene y,. 
Wilson, at 150 F. Supp. 958. . 


JURISDICTION 


The judgment of the Court of Appeals was entered 
April 17, 1958. :(R. 496). The petition for a writ of 
certiorari was filed July 16, 1958, and was granted 
October 27, 1958. The jurisdiction of this Court rests 
upon 28 U.S.C. § 1254(1). 


QUESTIONS PRESENTED 


1. The petitioner, an aeronautical engineer, who 
was an officer and employee of a private corporation, 
was denied access to classified information and was 
excluded from his employer’s plant by the Secretary 
of the Navy. As a necessary consequence, he was 
discharged from his position. He instituted this suit, 
seeking a declaration of the invalidity of the order 
and injunctive relief against it, alleging that the order 
was without foundation in fact, was beyond the statu- 
tory authority of the Secretary, and was in violation 
of petitioner’s right, under the Fifth Amendment to 
the Constitution of the United States, not to be de- 
prived of his liberty and property without due process 
of law. The respondents asserted that they had acted 
in pursuance of a contract between themselves as repre- 
sentatives of the government and plaintiff’s employer, 
which contract authorized them to designate employees 
to be denied access to classified information. Does 
the suit present a justiciable controversy which the 
District Court had jurisdiction to entertain ? 


2. Whether the provisions of the Armed Services 
Procurement Act of 1947, 62 Stat. 21, 41 U.S.C., § 153, 
authorizing defense procurement contracts ‘‘of any 
type which in the opinion of the agency head will pro- 
mote the best interests of the government,’’ can be 
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construed to grant Department of Defense officials un- 
limited discretion to cause the discharge of employees 
of private business enterprises by denying such em- 
ployees access to classified information and requiring 
their exclusion from the plant of a private employer? 


9 Whether the provisions of the Armed Services 
Procurement Act of 1947, if so interpreted, are in 
violation of the due process clause of the Fifth Amend- 
ment to the Constitution of the United States? 


4, Whether the authority of the Defense Depart- 
ment to deny access to classified information and to 
require exclusion from privately owned plants, if such 
authority exists, is unlimited, or is so limited that it 
may be exercised only for valid reasons? 


_ 5. Whether, if such action is required to be founded 
upon valid reasons, a statement of reasons which re- 
cites only conduct which is neither illegal nor immoral, 
and all of which occurred at least seven years prior to 
the issuance of such statement, is sufficient as a basis 
for such denial ? 


| 6. Whether the requirements of procedural due 
| process are violated by the Industrial Personnel Se- 
curity Regulations, which permit denial of access to 
information necessary for private employment on the 
basis of an inference by a governmental official of 
possible future conduct, which inference is supported 
by a ‘‘statement of reasons’’ based on purported in- 
' formation, the nature and source of which is not re- 
_ vealed to the employee; and which is supplied by per- 

sons who are not required to furnish such informa- 
| tion under oath, nor to be cross-examined; and which 
_ information the affected employee has no real oppor- 


= 
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tunity to refute or explain, although the regulations 
place the entire burden of proving innocence upon the | 
employee ? 

STATUTES AND REGULATIONS INVOLVED 


The statutes, executive orders, and regulations eon. 


sidered to be involved in this case are set out verbatim | 


in Appendix A, infra, pp. la-18a, and include the fol- 
lowing: 


Armed Services Procurement Act of 1947, 62 Stat. 
21, 41 U.S.C., $$ 151, 153. 

Revised Statutes, § 161, 5 U.S.C. (1952 edition), § 29, 
as amended, Public Law 85-619, 72 Stat. 547. 

Internal Seeurity Act of 1950, Public Law 831, eh, 
1024, Title I, §§ 3, 5; 50 U.S.C. (1952 edition), 
S§ 782, 784. 

Administrative Procedure Act, Act of June 11, 1946, 
$5, 60 Stat. 239, § 6, 60 Stat. 241, § 7, 60 Stat, 242, 
§ 10, 60 Stat. 243, 5 U.S.C. (1952 edition), $§ 1005, 
1006, 1007, 1009. 

Executive Order 10290, September 27, 1951, 16 Fed. 
Reg. 9795. 


Industrial Personnel and Facility Seeurity Clear. | 


ance Program, OPNAVNOTE 5510, May 4, 1983. 


STATEMENT OF THE CASE 


The petitioner, William L. Greene, is a resident of 


the State of Marvland. (R.1) By profession, he is a 
trained and experienced aeronautical engineer, a grad- 
uate of Guggenheim School of Aeronautics of New 
York University. (R. 473) Immediately following 
his graduation from college, he was employed by Engi- 
neering and Research Corporation. He continued, ex- 
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Ons | eept for a four month leave of absence, in the employ- 
the! ment of that company until April, 1953. (R. 471) 


ch. 
n), 


46, 
49, 
05, 


ed, 


ar- | 


D3, 


CW 


The progress of his work with ERCO was as follows: 


May, 1937, employed as junior engineer. (IR. 471) 

Spring, 1940, four months leave of absence to work 
for General Motors (R. 185, 186). 

11 /4 40, project engineer on propellers. (R. 253) 

10/1/42, promoted to administrative engineer. (R. 
253) 

8/18/43, promoted to chief engineer of propeller 
division. (R. 254) 

1/1/46, promoted to developmént engineer. (R. 
254) 

1948, promoted to chief engineer of company. 
(R. 472) 

1951, elected Vice President in charge of engincer- 
ing. (R. 472) 

late 1952 or early 1953, made general manager. 
(R. 472). 


The history of steady promotions and increasing re- 
sponsibility indicates Greene’s ability, diligence, and 
loyalty. Direct confirmation of the high regard of his 
| associates was given hy Colonel Henry A. Berliner, 

chairman of the board of ERCO and its principal 

stockholder, (R. 306) who testified, (R. 313) 


... T watehed him very closely anyway. We 
felt that he had potential qualities that ultimately 
he was going up at least to the general manager- 
ship of the company. He was the best of the 
younger men we had there. I kept very close tabs 
on him for that reason; also being and having be- 
come a project engineer at a fairly early age that 
alone made him stand out... 











1110 SECURITY AND CONSTITUTIONAL RIGHTS 


During this career at ERCO, in the years 1947 ang | 
1948, Greene also held an instructorship at the Catho. 
lie University of America. (R. 190). Earlier, in 1945 | 
he had, under the joint auspices of industry and the 
Air Force, made a four month trip to Germany t 
evaluate industrial ideas which had been developed by 
the Germans. (R. 190) 


The high regard of his superiors (Letter of Lester | 
A. Wells, President of ERCO, R. 33) was confirmed | 
by military officers who knew him. (Rear Admiral | 
T. A. Solberg, retired chief of Naval Research, R. 66, 
67; Colonel John C. Robertson, Chief of the Training | 
Aids Division of the Air Force, R. 53) Their estimate | | 
was shared by his professional colleagues. (Gordon | 
S. Light, R. 272; Edward D. Burgess, R. 332; Herbert 
L. Stout, R. 336; Norman A. Hubbard, R. 343; Thomas 
M. Mountjoy, R. 358). 


The respect for his professional ability enjoyed by 
Greene extended to an appreciation of his loyalty and 
discretion. (Lester A. Wells, R. 33; Light, R. 272; 
Stout, R. 336'; Hubbard, R. 343; Mountjoy, R. 357; 
Clarence J. Clements, Jr., R. 391). Milton W. King, 
general counsel for ERCO, who represented Greene 
in the hearing before the Industrial Personnel Se 
eurity Board, testified at the second hearing. Mr, 
King, a former president of the District of Columbia 





Bar Association (R. 281); testified that he made an | 


‘‘exhaustive examination’’ for the purpose of deter- | 





1Stout testified: ‘‘It [the suspension of Greene’s clearance) | 


had come as a great shock to the personnel in the plant. They | 


just couldn’t believe there was any connection whatsoever, from 


the ones that had had close contact with him and worked with | 


him.’ 
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nd| mining whether, irrespective of the outcome of the 
ho-| proceeding before the Industrial Employment Review 


45, 
the 


Board, ERCO should retain Greene in its employment. 
His conclusion was that ‘‘there was no question about”’ 
Greene’s loyalty and security. (R. 288, 289) 


by | During the time that Greene was employed by ERCO, 
| the question of his access to classified information had 
ter | been considered on several occasions. He was granted 
ned | such access without question on three such occasions. 
ra] | These clearances were for ‘‘confidential’’ on August 9, 
66, | 1949, by the Army ; for ‘‘Top Secret’’ by the Assistant 
ing | Chief of Staff G-2, Military District of Washington, 
ate | OD November 9, 1949; and ‘‘Top Secret’’ by the Air 
jon | Materiel Command on February 3, 1950. (R. 28). 


ert| The first challenge to Greene’s clearance was made 
nas; by the Army-Navy-Air Force Personnel Security 

Board in November, 1951. (R. 31) In accordance 
by| with the then existing regulations, Greene requested 
anq| the opportunity of appearing before the Industrial 
79.| Employment Review Board. (R.37) This board sup- 
51: plied him with a generalized statement (R. 37) of the 
ing, | matters which were considered to have a bearing on 
ene | his clearance for access to classified material. A pro- 
Ge. | ceeding in which Greene appeared, testified, and was 
Mr, | ross-examined by the board, followed. He also pro- 
hig | duced witnesses who testified in his behalf. 


an| During this proceeding, all of the matters, with the 

ter- | exception of those contained in paragraphs 5 and 11, 

which are set forth in the subsequent statement of the 

nee) | Eastern Industrial] Personnel Security Board were the 

hg , subject of extensive inquiry by the board.” 

rom —e 

with | *The statement (R. 9-11) supplied by Eastern Industrial Per- 
| sonnel Security Board is set forth, and the items separately 
_ diseussed in Appendix B, infra pp. 19a-29a. 
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Following this proceeding, the Industrial Employ. | 
ment Review Board reversed the decision of the | 
Army-Navy-Air Force Personnel Security Board, and | t 
restored Greene’s clearance. (Exhibit 7 to Stipulation | 
of Facts, R, 172). The standard for revocation of | 
clearance at the time of these proceedings was ‘‘that | 
aecess by you [Greene] to contract work and informa. | 
tion as specified would be inimical to the best interests | 
of the United States... .’’ (Exhibit 3 to Stipulation | 
of Facts, R. 34). 


On March 27, 1953, the Secretary of Defense 
abolished the Army-Navy-Air Force Personnel §e. | 
eurity Board and the Industrial Employment Review 
Board, and directed the establishment of regional per. | 
sonnel security boards within thirty days. This memo. | 
randum directed that the criteria governing actions by 
the Industrial Employment Review Board should pre. 
vail until the establishment of uniform criteria in Se 
accordance with the directions contained in the memo- | 2t¢ 
randum. (Exhibit 8 to Stipulation of Facts, R. 173- | °2' 
175). was ¢ 


The Eastern Industrial Personnel Security Board | Th 
was established in compliance with this direction by a | neerl 
joint directive of the Secretaries of the Army, Navy, | (R. 4 


~— ea" Hoe COUR OL, Yr) wwe 


aw RH AS. PP 


and Air Force on May 4, 1953. | tain 
| ager 
On April 17, 1953, during the period in which no | (Su 


machinery for the determination of clearance matters | ppc: 
was in existence, although the former criteria had | wine) 
specifically been continued in effect, Robert B. Ander- 


L ., | pany 

son, then Secretary of the Navy, issued the order which inte 
e ° e } 

forms the basis of this suit. It was a letter addressed | a... 

to Engineering and Research Corporation, whieh | engi 


reads: (R. 2, 3) to..20 
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I have reviewed the case history file on William 
Lewis Greene and have concluded that his con- 
tinued access to Navy classified information is 
inconsistent with the best interests of National 
Security. 


In aceordance with paragraph 4.e of the In- 
dustrial Security Manual for Safeguarding Classi- 
fied Information, therefore, you are requested to 
exclude William Lewis Greene from any part of 
your plants, factories or sites at which classified 
Navy projects are being carried out, and to bar 
him access to all Navy classified security infor- 
mation. 


In addition, I am referring this case to the 
Secretary of Defense recommending that the In- 
dustrial Employment Review Board’s decision of 
299 January 1952 be overruled. [Emphasis sup- 
plied] 


Secretary Anderson never gave Greene any direct 
notice of this action. No opportunity to be heard in 
eonnection with this reversal of the previous decision 
was offered. 

The letter of April 17, 1953, was received at Engi- 


neering and Research Corporation on April 21, 1953. 
(R. 472). Under the regulations, Greene could not re- 


| tain his position as Vice-President and General Man- 


ager in the absence of clearance. 32 C.F.R., § 72.2-107 
(Supp. 1956). At that time, Mr. Wells, president of 
ERCO, told Greene that under the circumstances, it 
would be impossible for him to continue in the com- 
pany’s employment. The reasons given by Mr. Wells 
were, Greene could not discharge his duties without 
access to the data relating to projects on which the 
engineering division was engaged; it was impossible 


to segregate the Navy work; and the Navy’s status as 
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the company’s principal customer made the retentig, 
of its goodwill essential. (R. 472). This view wa 
confirmed by Colonel Berliner, who stated in his aff. 
davit, (R. 471): 


In April, 1953, the company received a lette 
from the Secretary of the Navy advising us tha 
clearance had been denied to Mr. Greene and ad. 
vising us that it would be necessary to bar hin 
from access to our plant. In view of his position 

with the company, there was no work which he | 
could do in light of this denial of clearance by the| 
Navy. Asa result, it was necessary for the com. 
pany to discharge him. There was no other re;. 
son for Mr. Greene’s discharge, and in the abseng 
of the letter referred to, he could have continue 
in the employment of Engineering and Researc) 
Corporation indefinitely. 


The desire of ERCO to retain Greene in its employ. 
ment was further shown by Mr. Wells’ letter, dated 
February 25, 1954, in which he said: (R. 473, 474) 


As you are aware, we have been holding ope 
the position of General Manager hoping that you 
ease would be cleared up so that you could retum 
to us in that capacity. * * * 

You know, of course, that we feel strongly that 
we would like to have you back since your seven 
teen years with the company gives you a big ad 
vantage over any outsider that we would have ti 
bring in. 


At the time that the letter from Secretary Anderson 
was received by ERCO, Mr. Wells immediately wrote 
Secretary Anderson, pointing out that Greene’) 
‘“‘knowledge, experience and exccutive ability have 
proven of inestimable value in the past. The loss of his 
services at this time is a serious blow to com 
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tion pany operations. Accordingly, we should like the 
Wai} privilege of a personal conference to discuss the 
afi.) matter further.”” (R. 176). The reply to this 

request was, “‘As far as the Navy Department 
tte} js concerned, any further discussion on this prob- 
that} Jom at this time will serve no useful purpose.’’ 
| ad-) (R. 177). 


ition) | Without clearance, Greene was unable to find any 
h he} other work in his profession of aircraft engineering. 
(R. 473) 


The regulations governing the conduct of the re- 
gional Industrial Personnel Security Boards were sub- 
sequently adopted and the Eastern board began its 
operations. On October 13, 1953, in response to 
Greene’s demands for a hearing (R. 29), Assistant 
Secretary J. H. Smith advised Greene that he had 
requested the Eastern Industrial Personnel Security 
Board to accept jurisdiction of the case. (R. 21) 


Nineteen days before the hearing (R. 9), Greene 
received a statement of reasons for the denial of his 
clearance. These charges related to associations and 
activities many of which were related to his former 
marriage to Jean Hinton Greene, which had been ter- 
minated by divorce in December, 1947, more than five 
years before. 
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Finally, the proceedings of the Eastern Industrial 
Personnel Security Board were held April 28-30, 1954. 

rsol} In these proceedings, the Board presented no wit- 
vrott} nesses. Thirteen witnesses testified on behalf of 
enes} Greene, and twenty-four exhibits, which consisted of 
havt} newspaper reports and other documents contempo- 
f his} raneous with the matters to which the Board had di- 
cour} rected attention were introduced in evidence. All of 
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the matters, except as noted, had previously been is 


Fol 
cussed by the Industrial Employment Review Boanj! chang 
(See Appendix B, infra, pp. 19a-29a.) these 


The Board reached its decision, which was commy,j| Perse 
eated to Greene in a letter dated May 28, 1954, g| stanee 
462, 463). Its decision was ‘‘that, on all the available Secre 
information, the granting of clearance to you for ge| ¥a8 ! 
cess to classified information is not clearly conse attent 
with the interests of national security.’’ (R. 463), Np| that 
statement of the reasons which motivated the Boar} the St 
in this decision was supplied. In making its decision| 46) 
the Eastern Industrial Personnel Security Board too} of th 
into consideration the whole file of the ease, ‘‘ which jp. (Exhi 
cludes information, neither the content nor source of 
which has been revealed to the plaintiff.’’ (Stipulation! fo] 
of Facts, 123, R. 30). partie 


Greene, through his counsel, immediately requested suit, 
a statement of the findings of the Board and a tran (R. 2 
script of the hearing, pointing out the necessity of} Th 
such documents in the preparation of a petition for} fenda 
reconsideration. (R. 463, 464). In response to this} [¢ bas 
request, the executive secretary of the Board wrote, | and F 


Security considerations prohibit the furnishing into t 
to an appellant of the detailed statement of the} its te 
findings on appeal inasmuch as the entire file is} if it ¢ 
considered and comments made by the Appeal Di! which 
vision panel on security matters which could not 
for security reasons form the basis of a statement} Thi 


of reasons. Unite 

. . judgr 

The transcript of the proceedings, was promised “as} o¢ Ay 
soon as possible.”’ (R. 465). to Gi 


The present suit was filed August 20, 1954. At that} Was 1 
time, the transcript had not yet been supplied. (R.| tively 
D). 
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i 
ti Following the institution of this suit, a further 


ard) change in the security regulations took place. Under 
these regulations, review by the Office of Industrial 
run Personnel Security Review was permitted in some in- 

R| stances. In response to a suggestion of Assistant 
lah} Secretary R. F. Fogler, a request for such a review 
- g.; was made on behalf of Greene. This request called 
sten}| attention to the pendency of the litigation, and stated 
Mi that it was made without prejudice to either side in 
oan{| the suit. (Exhibit 19 to Stipulation of Facts, R. 465, 
sion| 466). This review terminated in the adverse decision 
took| of the Industrial Personnel Security Review Board. 
hin| (Exhibit D to Amended and Supplemental Answer, 


itin| Following the termination of these proceedings, the 
parties entered into a stipulation of facts in the present 


asted| suit, and filed cross-motions for summary judgment. 
bron. (R. 27, 470, and 474). 


vo} The District Court sustained the motion of the de- 
| for} fendants and denied that of the plaintiff. (R. 479). 
this} It based its order on the conclusion that Engineering 
te, | and Research Corporation, having voluntarily entered 
hing into the security contract, was obliged to follow all of 
 the| its terms, and that the action of the government, even 
le is} if it caused Greene’s discharge, invaded no legal right 


fs which he had. (R. 478). 
no 
ment} This judgment was followed by an appeal to the 


United States Court of Appeals, which affirmed the 
judgment of the District Court. (R. 496). The Court 
of Appeals, while conceding the reality of the injury 
to Greene, (R. 494), concluded that the controversy 
that } Was not one which the courts could finally and effee- 
(R, | tively decide. It rested its opinion on the conclusion 
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that the determination of security risk must involy’ 
considerations of policy and decisions as to compara. 
tive risks, appropriate only to the executive branch of 
the Government. (R. 495). 


Following this decision of the Court of Appeals, the 
petition for a writ of certiorari was filed on July 16 
1958, and was granted by this Court on October 21, 
1958. 
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SUMMARY OF ARGUMENT 
> 


This case involves a justiciable controversy. The 
order of Secretary Anderson which is attacked in this 
case, as a practical matter, caused Greene’s discharge 
from his employment as Vice President and Genera] 
Manager of Engineering and Research Corporation, a 
private corporation. The alternative to the discharge 
of Greene was the loss of Department of Defense con. 
tracts in the amount of some thirty million dollars 
The dominant status of the government as the pur 
chaser of aircraft makes the denial of clearance the 
equivalent of the denial of employment in this in 


dustry. The 


due p 
right 
site is 
The o 
and ¢ 
which 
this | 
proce 


Thus to cause the discharge of an employee of 4 
private corporation was an interference with the con 
stitutionally protected right to contract with reference 
to one’s employment, a right which ranks high in con 
stitutional protection. Interference with that right 
gives Greene standing to sue to protect it against an 
arbitrary interference, since the right includes a mani- 
fest interest in the freedom of the employer in the 
exercise of his own judgment. Although the order of 
which complaint is made did not in direct terms re 
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lye | quire Greene’s discharge, an emphasis on the form of 
ara-! the order should not be permitted to obscure the prac- 
n of tical effect. 


The respondents’ contention that Greene had no 
standing to sue is based upon the assertion of an un- 
limited right to grant or deny clearance to classified 
information. Such unlimited discretion would give the 
military departments control over the employment of 
some three million persons, and is at variance with the 
nature of our governmental institutions. The govern- 
ment’s right to contract can not be exercised in a 
fashion that arbitrarily interferes with the contract 
rights of others. Even if the access to classified in- 
formation is a ‘‘ privilege,’’ a governmental official can 
not deny such a privilege except for valid reasons. 
Clearly, the Government could not deny access to all 
persons with red hair, or all Unitarians. See United 
Public Workers v. Mitchell, 330 US 75, 100, and com- 
ment on this passage in Wieman v. U pdegraff, 344 US 
183, 191, 192. 


II. 


The Industrial Security regulations deny procedural 
due process. To deprive a citizen of his constitutional 
right to follow a lawful calling, a minimum prerequi- 
site is a notice, hearing, and an opportunity to defend. 
The original order was issued without any such notice, 
and clearly departed from the rudiments of fair play 
which are required by the due process clause. Nor was 
this lack of due process supplied by the subsequent 
proceedings before the Eastern Industrial Personnel 
| Security Board, because the regulations under which 
“ that board conducts its proceedings are clearly lacking 
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What is basic fair play required by the Fifj) arme 
Amendment varies with the circumstances, one ,| jg a li 
which, of course, is the nature of the rights which ap) this at 
involved. The governmental officials assert that they} pretat 
are protecting the national security, and this right | 357 U 
an important one. However, there is no necessity fo Cor 
depriving a citizen of all reasonable opportunity 4 ndus 
defend his employment, a right also of high standing| ined t. 
Specific violations of the requirement of due Process) autho 
which are inherent in the Industrial Personnel Se} pecau 
curity regulations are the absence of a requiremen} tutior 
that the employee be advised of all of the matte foeusi 
raised against him; the prohibition of a decision upm| autho 
an open record and the failure to require that adverg safe-f 
witnesses be cross-examined ; the shifting of the burden} jhe e: 
of proof to the employee, a burden made more unfait| seeor 
by the failure to define in specific terms the prohibited} js inc 
conduct. Depa 


Judged in the totality of its impact upon the injured 

employee, the action of the Secretary in pursuance of 
the procedures created by these regulations deprived} Th 
him of fair notice, of knowledge of the evidence whieh} inval 
he was required to meet, and of any reasonable oppor-| The 
tunity of refuting information of which he was never} ment. 
advised. These absences created an unfairness justi-| ment 
fied by no reasonable balance of the conflicting rights | ment 
sable 
ITT. | the 


The Industrial Personnel Security regulations ar | sabot 
assumed to rest upon a contract between the Depart | regu 
ment of Defense and the government contractor | ‘at 
There is no statute expressly giving the respondents | liber 
the authority to make such a contract, nor can aly | prot 


such power be implied from the provisions of the thos 
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if} Armed Services Procurement Act of 1947. Especially 
e y| js a limited construction of the authority granted by 
1 an} this act necessary in the light of the principles of inter- 
they pretation expressed by this Court in Kent v. Dulles, 
ht s| 397 U.S. 116, 129. 


r ft} Gongress has never focused upon the problem of 
Y wt) industrial security clearances and specifically author- 
ling) ied them. However, its rejection of a broad grant of 
ee authority to exclude subversives from defense facilities 

Se jecause of the failure adequately to protect the consti- 
ment| tutional rights of citizens, indicates that had it so 
ters) soeused, it might very well have granted more limited 
ipon| authority with more adequately defined procedural 
rerst| safe-guards. The action of Congress in providing for 
rden} the exclusion of subversives from defense plants in 
fair) aecordance with the Subversive Activities Control Act 
ditel! jg inconsistent with action to the same end by the 

Department of Defense Officials. 


re IV. 
‘ived} The Industrial Personnel Security regulations are 
hich | invalid because they deny substantive due process. 
por-| The war power, like all powers of the federal govern- 
ever| ment, is subject to the limitations of the Fifth Amend- 
usti:| ment. Under that constitutional provision, govern- 
chts | mental action must be rationally related to a permis- 
, sable end of the government. Here, the end open to 
the government is the prevention of espionage and 
are | Sabotage. But the ideological tests of the security 
sith | regulations have proved themselves ineffective for 
ctor, | that purpose, and have caused substantial harm to the 
lents | liberties protected by the Constitution. The greatest 
any | Protection to our national security lies in preserving 
the | those liberties. 
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ARGUMENT 


L IN THIS CASE, THE PETITIONER ASSERTS AN ARB 
INVASION OF HIS CONSTITUTIONALLY PROTECTED RIGHT 
OF FREEDOM FROM INTERFERENCE WITH HIS 
MENT. THE CASE PRESENTED IS A JUSTICIABLE Coy. 
TROVERSY WHICH THE COURTS BELOW HAD JURISDIc. 
TION TO ENTERTAIN. 

The initial problem involved in this case is whether 
there is a justiciable controversy. Both of the lower 
courts held that no such justiciable controversy existed, 
The District Court premised its conclusion on the 
assertion that Greene’s employer had voluntarily 
agreed that the Defense Department could all 
for the exclusion of the contractor’s employees, and 
that for that reason, Greene had suffered no legal 
harm. (R. 478). The Court of Appeals reasoned that 
the determination of the existence or non-existence of 
a security risk was a matter peculiarly within the com- 
petence of the executive and not of the courts to decide, 
(R. 489 et seq.) 


This issue is posed by the conflicting contentions of 
petitioner and respondents as to what was actually ae. 
complished by the order of Secretary Anderson. 


Greene asserts that the letter of April 17, 1953, caused 
his discharge by ERCO, prevented his securing other 
employment, and in the context of the Industrial Per. 
sonnel Security regulations defamed him by casting 
doubt upon his loyalty to the United States, or his 
moral responsibility. The respondents, on the other 
hand, contend that they merely exercised the right of 
the government ‘‘to refrain from giving contracts for 
secret military equipment to contractors whose em- 
ployees it does not fully trust. Rather than withhold 
contracts altogether from such contractors, however, 
it has given the contractor the choice of agreeing to 
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keep the secret information out of the hands of such 
employees.’’ (Brief for Respondents in Opposition 
to Petition for a Writ of Certiorari, p. 12). 


It can hardly be doubted that the letter of Secretary 
Anderson caused Greene’s discharge. Whether or not 
ERCO might have retained Greene in some position, 
it could continue him in the position of its vice presi- 
dent and general manager only by surrendering its 
business relationships with the Department of the 
Navy, since the regulations require clearance for all 
officers of a corporate contractor. 32 C.F.R., § 72.2- 
107 (Supp. 1956). Since the company operated only 
one plant, in which it was impossible to segregate the 
Navy work, (R. 472), and since the letter required 
Greene’s exclusion from plants in which Navy work 
was being carried on, (R. 2), it was perfectly clear 
that ERCO was required to choose between retaining 
Greene in its employment or continuing to perform 
Defense Department contracts. In reality, it was re- 
quired to discharge Greene or go out of business itself. 


In January, 1952, ERCO employed two. thousand 
people and was engaged in performing about thirty 
million dollars’ worth of military contracts. (R. 73) 
In the field of aircraft manufacture, the military de- 
partments are the almost totally dominating customer. 
In the year 1952, the total production of planes was 
12,509 aircraft, of which approximately 9,000 were 
military planes, 193 were commercial] transports, and 
3,316 were utility planes. The following year, produc- 
tion was estimated at 16,000 planes of which 12,000 
were military types, 205 were large commercial trans- 
ports and 4,495 were utility aircraft. Encyclopaedia 


g| Britannica, Book of the Year 1954, p. 31 (Chicago, 
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1954). Military business normally constitutes 85 pe 
cent of the aircraft industry’s total shipments. Stand. 
ard & Poor’s, Basic Industry Surveys, Aircraft, Vo, 
126, No. 11, See. 1, p. A7, March 13, 1958. A refusal oy 
the part of. ERCO, or any other aircraft manufacturer, 
to execute the military department’s security agree 
ment and to abide by its terms, would mean that it haq 
voluntarily shut itself off from participation in th 
significant bulk of the industry’s market. 


As the Court of Appeals said, (R. 494) 


As a practical matter—given Greene’s position 
as Vice President and General Manager and given 
the applicable Industrial Security regulations— 
the Government caused Greene to be dismissed 
from his job at ERCO. The small contractor hag 
no effective choice when that choice is either to 
continue to do business with the Government or to 
do virtually no business at all. Nor do we doubt 
that, following the Government’s action, some 
stigma, in greater or less degree, has attached to 
Greene. 


There can be no serious question that the threat of 
economic sanctions which were directed against it,’ de- 
prived ERCO of any freedom of judgment, or that, 
had it been permitted to exercise its own judgment, the 
company would have retained Greene in its employ- 
ment. Its action in keeping the general managership 
vaeant for almost a year (R. 473, 474) is the most con- 





* That the sanction was actually directed against the employer 
is shown by an examination of the previous correspondence. Ex- 
hibit 1 to the Stipulation of Facts, (R. 31, 32) is a letter addressed 
to Engineering and Research Corporation which states, ‘‘ Based on 
information tentatively available to it, the Board has tentatively 
decided that consent for access must be denied and your clearance 

. must be revoked. [Emphasis supplied] 
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Pet) pelling proof of what it would have done, if permitted 
and-| free choice in the matter. 


i ? Consequently, the practical effect of the letter writ- 
a ten by Secretary Anderson was that of depriving 


'} Greene of employment which he otherwise assuredly 


a could have retained. The right to contract with ref- 
af erence to one’s employment, free of arbitrary inter- 


ference on the part of governmental authority is one 
of the most important rights included within the pro- 
tection of the due process clause. It ‘‘goes to the very 
tion | heart of our way of life.’ This right, the importance 
iven| of which can scarcely be underestimated in our eco- 
ns—| yomie structure, has received consistent judicial pro- 
ssed |} tection under the Constitution. See, eg., Truaz v. 
has} Raich, 239 U.S. 33; Parker v. Lester, 227 F. 2d 708 
ri) (CA 9, 1955). Of course, this right, like all rights 
mht | under the Constitution, is subject to reasonable regul» 
ome| tion in the public interest, but as this Court said, in 
d to} upholding the validity of educational requirements for 
the licensing of physicians, in Dent v. West Virginia, 
129 U.S. 114, 121: 


t of 

de. It is undoubtedly the right of every citizen of 
hat the United States to follow any lawful calling, 
the business, or profession as he may choose, subject 


only to such restrictions as are imposed upon all 
loy- persons of like age, sex, and condition. This right 





ship may in many respects be considered as a distin- 
om- | guishing feature of our republican institutions. 

oyer | That Greene’s interest in his employment with 
Ex. | Engineering and Research Corporation is such as to 
a , give him standing to protect it against an arbitrary 





| ‘Mr. Justice Douglas, dissenting in Linehan v. Waterfront Com- 
| mission, 347 U.S. 439, at p. 441. 











1126 SECURITY AND CONSTITUTIONAL RIGHTS 


or unjustified interference is obvious. This Court, jp 
Truax v. Raich, 239 U.S. 33, 38, said, ‘‘The employes 
has manifest interest in the freedom of the employer 
to exercise his judgment without illegal interfereneg 
or compulsion .. .’’ and observed that, ‘‘it is idle t 
call the injury indirect or remote.’” It is true that 
the respondents in the letter of April 17, 1953, made no 
demands on Greene. But this does not render the in. 
vasion of his right less direct. Demands on a third 
person which deprive a person of his direct rights are 
frequently recognized as supplying the necessary stand- 
ing to sue. In Joint Anti-Fascist Refugee Committee 
v. McGrath, 341 U.S. 123, the threat against which the 
complaining organizations sought relief was aimed 
against government employees and interfered with 
their freedom to become members. In Truaz v. Raich, 
239 U.S. 33, the thrust was against the employer and 
not against the employee who sought relief. In 
Buchanan v. Warley, 245 U.S. 60, the statutory pro- 
hibition on its face was directed against the occupant 
of a residence. The complainant was a seller of prop- 
erty, but his standing to sue was recognized. See also: 
Barrows v. Jackson, 346 U.S. 249, 254-258; Prerce y, 





5 The right protected by the constitution, and for which judicial 
protection is claimed in this suit is that of freedom from arbitrary 
interference with such contract relationships between employer 
and employee. It is undeniable that, left to their own judgment, 
the employer and the employee in this case would have continued 
the relationship. Black v. Cutter Laboratories, 351 U.S. 292, in 
volves the totally different situation in which the employer himself 
terminated the employment. In such a situation, it is undoubtedly 
correct to say that the employee has no constitutional right to 
particular job. What is complained of in this case, and what the 
due process clause does prohibit, is the unwarranted intrusion of 
government into private relationships. 
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Society of Sisters, 268 U.S. 510; Columbia Broadcast- 
ing System v. United States, 316 U.S. 407. 


The respondents premise their challenge to Greene’s 
standing to sue on the assertion that they did not 
require Greene’s discharge, but merely excluded him 
from what they denominate the ‘‘privilege’’ of access 
to classified information.® 


This emphasis on the form of the order should not 
be permitted to obscure its real effect. Cf. Powell v. 
United States, 300 U.S. 276, 285; Columbia Broadcast- 
ing System v. United States, 316 U.S. 407, 419; Ameri- 
can Federation of Labor v. National Labor Relations 
Board, 308 U.S. 401, 408. This is especially true when 
the respondents have themselves recognized by pro- 
viding for reimbursement for loss of earnings (Regu- 
lations, 1 23) the practical effect of the denial of clear- 
ance. See also, Department of Defense, First Annual 
Report, Industrial Personnel Security Review Pro- 
gram, p. 11 (1956). 


In this case, while the government officials have not, 
inso many words, said that Greene may not work as an 





6In their brief in the Court of Appeals, pp. 15, 16, the respond- 
ents urged: ‘‘ Appellees have not deprived appellant of his right 
to work for ERCO or any other employer. The Secretary of the 
Navy’s letter of April 17, 1953, did not direct ERCO to terminate 
appellant’s employment.’’ In their response to the petition for a 
writ of certiorari in this Court, p. 12, respondents concede that the 
denial of clearance in practical effect deprives an employee of his 
job, but urge that a distinction must be observed between a situa- 
tion in which that result is formally demanded and one in which 
it is only the inevitable consequences of the government’s act. The 
answer to this lies in the fact that it is the interplay of govern- 
mental and private action which has damaged Greene. Cf. National 
Association of Colored People v. Alabama, 357 U.S. 449, 463; 
Shelley v. Kraemer, 334 U.S. 13. 
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aeronautical engineer, they have accomplished tha 
result.’ 


However, it is attempted to justify this practical re. 
sult by asserting that the respondents merely deniej 
access to classified information, and that they have the 
authority to do this by virtue of the power of the goy. 
ernment to contract to buy on such terms and condi. 
tions as it pleases. This argument relies, as it must, 
on Perkins v. Lukens Steel Co., 310 U.S. 113, 125. 


This claim must be examined in the light of realities, 
It is beyond dispute that one who is employed in fields 
dominated by defense spending, as is the aircraft ip. 
dustry, must have access to classified information, or 
he simply cannot be employed in the field.” As asserted 
by the respondents, the granting or denying of such ae. 
cess is a matter for their unlimited discretion. Cop. 
sequently, they are claiming an unlimited power to 
exclude by the exercise of the economic power of the 
government, at will from employment. If the Seere. 
tary has such power with respect to Greene, he has it 
with respect to any person employed in any phase of 
industry in which the economic power of the govern- 





7 Greene lost employment by a company which had absolute con- 
fidence in him. Colonel Berliner testified (R. 315) that he had 
been willing to stake the company’s future on Greene’s judgment 
that he could build the electronic flight simulator. If an employer 
with this confidence could not retain him, the difficulty of persuad- 
ing a stranger to give employment should be obvious. Greene’s 
experience in finding other employments closed to him (R. 473) 
has been shared by others. See, for example, ‘‘Industry Goal: 
Simple Employee Loyalty Check,’’ Nation’s Business, December 
1955, p. 40; Berle, The 20th Century Capitalist Revolution, pp. 92, 
93 (1954) ; ‘‘Security and Constitutional Rights,’’ Hearings, Sub 
committee on Constitutional Rights, Committee on the Judiciary, 
Senate, 84th Congress, 2d Sess., pp. 230, 545, 546, 575, 621, 670-71, 
597-98 (Committee print). 
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ment gives it influence. Since federal assistance to 
scientific research is important, the program has even 
heen extended to colleges and universities, with the- 
result that the power asserted by the respondents ex- 
tends to the faculties of educational institutions. Re- 
port of the Commission on Government Security, p. 318 


(1957). 


The best estimates of the present coverage of the 
industrial security program is that three million em- 
ployees of some 22,000 private employers are subject 
to this unlimited discretion of the military depart- 
ments. Report of the Commission on Government 
Security, p. 235 (1957). In the field of aviation alone, 
the fifteen leading producers of military planes em- 
ployed, in 1957, 485,760 persons in military and non- 
military production. Standard and Poor’s, Basic In- 
dustry Analysis, Aircraft, Jan. 2, 1958. 


The difficulty of accepting a claim of unlimited dis- 
cretion over such a magnitude of individuals arises 
from a consideration of the very nature of our gov- 
emment. ‘‘ When we consider the nature and theory 
of our institutions of government, the principles upon 
which they are supposed to rest, and review the history 
of their development, we are constrained to conclude 
that thev do not mean to leave room for the play and 
action of purely personal and arbitrary power.’’ Yick 
Wo v. Hopkins, 118 U.S. 356, 369. 


Perkins v. Lukens Steel Company, 310 U.S. 113, 
cannot be construed to justify the assertion that an 
employee deprived of his employment by reason of 
denial of clearance is lacking in standing to challenge 
that denial. This would mean that acts of a govern- 
ment official resulting in the gravest sort of injury are 
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not subject to examination in judicial proceedings 
Were this to be so, administrative action aimed at 
-named individual which stigmatizes his reputation anq 
seriously impairs his chance to earn a living could not 
be challenged in any court. Limitations on the exercige 
of administrative power are enforced in practice 
through the medium of the courts of justice. (¢ 
Hamilton, Federalist Paper No. 78 (Modern Library 
edition, p. 595). 


The fact that the government has a power to enter 
into contracts upon such terms as it pleases does not 
mean that a particular officer of the government can 
exercise an unlimited discretion. Since no individual 
officer is possessed of authority co-extensive with that 
of the entity of ‘‘government’’, a claim that an officer 
has exceeded his particular authority—and that 
claim is raised by Greene—results in a justiciable con- 
troversy. This Court has recognized that ‘‘the action 
of an officer of the sovereign (be it holding, taking or 
otherwise legally affecting the plaintiff’s property) 
ean be regarded as so ‘illegal’ as to permit a suit for 
specific relief against the officer as an individual * * * 
if it is not within the officer’s statutory powers or, if 
within those powers * * * if the powers, or their exer- 
cise in the particular case, are constitutionally void.” 
Joint Anti-Fascist Refugee Committee v. McGrath, 
341 U.S. 123, 140. See Larson v. Domestic & Foreign 
Commerce Corporation, 337 U.S. 682, 701, 702. 


It should be pointed out, also, that the injury 
claimed in Perkins v. Lukens Steel Co., 310 US 113, 
was to the competitive position of the complainants, 
and arose out of an alleged misinterpretation of the 
extent of a power granted by the express terms of a 
statute. Thus, the Court found that there was no 
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invasion of a legally protected right, since freedom 
from competition is not of that character. The 
language of the opinion, 310 US at p. 125, emphasized 
that the action of the government was not an invasion 
of legally recognized rights. But the action taken 
against Greene was an invasion of a legally protected 
right. Interference with contract rights, employment 
or otherwise, gives rise to a generally recognized tort 
action. Truaz v. Raich, 239 U.S. 33, 38. 


As has been demonstrated, the action of Secretary 
Anderson was an interference with the employment 
of Greene, which would, unless justified, give rise to 
atort action. However, it is said that the Secretary 
did not interfere with the employment, but merely 
denied Greene the ‘‘privilege’’ of access to classified 
information. Even if this were true, it is obvious that 
the Secretary could not deny this privilege for invalid 
reasons, as for example, on the ground that one had 
red hair or was a Unitarian. United Public Workers v. 
Mitchell, 330 U.S. 75, 100. See also, the comment on 
this passage in Wieman v. Updegraff, 344 U.S. 183, 
191, 192. 


Assuming, for the purposes of argument, that the 
matter of access to classified information is a ‘‘privi- 
lege’, it is a very important one, because no one can 
wrk in the field of aircraft production—given the 
modern conditions in which the military departments 
are the dominant purchaser—without such access. It 
isa privilege which is granted to most citizens, and 
denied only to those individuals whose clearance ‘‘may 
not be clearly consistent with the interests of national 
security,’ and about whom information that they are 
not ‘Joyal’? has been received. (Regulations, 13, 
infra, p. 8a). This Court has, in a variety of situ- 


46949 O— 60-—pt. 3 13 
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ations, recognized that the claim that a privilege hy execut 
been denied arbitrarily is sufficient to give the con, wan be 
plainant standing to sue.° whethe 


While standing to sue may, on occasions, depeni| strictic 
on a decision of the merits, cf., Larson v. Domestic | partic 
Foreign Commerce Corporation, 337 US 682, 69, proced 
Land vy. Dollar, 330 US. 731, 739; Bell v. Hood, 39} jimitat 
US 678, 682, 683; the claim that the Secretary ha| very & 
merely exercised his discretion in denying a privile| for 
eannot be sufficient to avoid a consideration of th he N: 
merits on the claim that he has exceeded his authority power’ 
Harmon v. Brucker, 355 U.S. 579, 582. iepriv 


Nor can it accurately be said that the case befor| contro 


this Court is one which is within the purview of| “aim | 
statute 
protec 

































® Examples of situations in which this Court has recognized » 
interest sufficiently direct to warrant a determination of the meri 
of a claim of arbitrary action include the denial of a tax exemp 
tion, Speiser v. Randall, 357 U.S. 513, First Unitarian Churd 
v. County of Los Angeles, 357 U.S. 545; denial of second clam 
mailing privileges, Hannegan v. Esquire, 327 U.S. 146, 156; se 
also, dissents of Justices Brandeis and Holmes in United Staty 
ex rel Milwaukee Social Democrat Publishing Co. v. Burleson, 2% 
U.S. 407, 421-423, 430-432, 437, 438; denial of the assistance of 4 
federal agency in labor union activity, American Communication 
Association v. Douds, 339 U.S. 382, 405; denial of admission to the 
bar, In re Summers, 325 U.S. 561: Schware v. Board of Legal Ez 
aminers, 353 U.S. 232, 238, 239; Ex parte Secombe, 19 How. 9, 18; 
denial of license to practice medicine, Dent v. West Virginia, 1% 
U.S. 114; denial of employment by federal government, United 
Public Workers v. Mitchell, 330 U.S. 75, Peters v. Hobby, 349 US. 
331; Cole v. Young, 351 U.S. 536; Service v. Dulles, 354 U.S. 363; 
employment by state and local governments, Slochower v. Board of 
Higher Education, 350 U.S. 551, Wieman v. Updegraff, 344 US 
183; admission to a state supported institution of higher learning, 
Hamilton v. Regents of the University of California, 293 U.S. 245; 
denial of a passport (then considered to be a matter discretionary 
with the Secretary of State) on an improper ground, Perkins. 
Elg, 307 U.S. 325, 350. 
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hu} secutive and not judicial power. Whether a statute 
OM} «an be interpreted to grant the authority claimed; 
ghether the grant of such authority violates the re- 
Den ¢rictions of the due process clause; whether the 
ic 4| particular exercise of the authority departs from the 
69),| procedural fair play ‘in violation of constitutional 
3 jmitations ; all are questions which are judicial in their 


ha| very essence. 


ileg:} for these reasons, the claim that the Secretary of 
“the! jhe Navy exceeded his statutory and constitutional 
rity, powers in denying Greene access to clearance, thereby 

depriving him of his employment, raises a justiciable 
fon| controversy. A consideration of the merits of the 
7 of| daim demonstrates that the Secretary did exceed his 
statutory authority and infringe the constitutionally 
protected rights of the petitioner. 


I. THE PETITIONER WAS DENIED PROCEDURAL DUE PROCESS 
OF LAW BY THE REGULATIONS, AND THE ORDER OF 
SECRETARY ANDERSON THEREFORE VIOLATED THE FIFTH 
AMENDMENT TO THE CONSTITUTION OF THE UNITED 
STATES. 

Due process is a concept that is at once flexible and 
frm. It is flexible in judging the infinite variety of 
dreumstances which arise. It recognizes that what 
may be fair in one situation may be unfair in another. 
Because of this, only by flexibility can due process 
achieve firmness in its demand for fundamental ‘‘fair- 
ness between man and man, and more particularly, be- 
tween the individual and the Government.’’ Mr. Jus- 
tee Frankfurter, concurring in Joint Anti-Fascist 
Refugee Committee v. McGrath, 341 U.S. 123, 162, 163. 


The procedures in the case at bar do not remotely 
approach the minimum standards of fairness applic- 
wle in this type of proceeding. The lack of fundamen- 
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tal fairness is best demonstrated by a repetition of th 
bare procedural facts: 


The order which effectively deprived Greene of th, 
opportunity for employment in his chosen field wa 
issued without notice to him and without an offer of 
a hearing. (R. 2, 3) 


A request by his employer, to whom the order had 
been issued, for a conference with Navy officials wa 
rejected on the ground that it would ‘‘serve no usefy] 
purpose.’’ (R. 177) 


Not until six months later, after Greene had re 
quested a hearing, (R. 29) was one granted. (R. 21) 
It was held a year after the order withdrawing clear. 
ance. 


Not until nineteen days before the hearing wa 
Greene given a statement of reasons for the with 
drawal of clearance. (R.9-11) The statement was not 
complete. (R. 30) 


No witnesses testified against Greene at the hearing, 
References by the hearing officers made it plain that 
many of the undisclosed informants on which the Gov- 
ernment concededly relied (R. 30) were friends or 
neighbors of Greene, not genuinely confidential agents, 
(See, e.g., R. 409-413) 


The hearing board’s adverse decision was not accom: 
panied by any statement of findings or reasons for the 
decision. Efforts of counsel to obtain such findings (R. 
463, 464) in order to prepare intelligently for further 
action on Greene’s behalf were rejected on security 
grounds. (R.465) But later, after a further and final 
review, findings were supplied. (R. 22-24) 
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One finding was that Greene’s ‘‘credibility as a wit- 
ness * * * was doubtful.’’ (R. 24) This finding, on 
ghich the Review Board put considerable emphasis. 
(R. 24) was of course made by weighing Greene’s tes- 
fimony against the very statements which he was never 
permitted to see, explain, or counter. 


Petitioner need not attempt to say precisely what 
rocedure the Government must follow in security 
eases to meet the constitutional test of fairness. There 
may be many alternative procedures which would con- 
stitute due process. But what was done here simply 
does not meet the minimum standard. The Govern- 
ment has open to it many ways of improving present 
procedures without endangering its serious and legiti- 
mate interests. The many illustrations which can be 
found in the thoughts of those seriously concerned with 
the proper balance indicate clearly that security proce- 
dures could be made less unfair to the petitioner and 
ithers in his situation without sacrificing any true 
interest of national security.” They demonstrate that, 


es 


*Among such suggestions are the following: 


1. The findings of fact, decision, and reasons for the decision 
wuld be made available so that an appeal would afford a mean- 
ingfl opportunity to know of and correct errors in the original 


decision. Report of the Commission on Government Security, 
p, 289. 


2. The responsible Government department (here the Navy) 
mild be required at least to ask each informant in a case to 
waive any right of anonymity and appear (There is no assurance 
it present that such informants are even requested to allow use 
ii their names, and there is every reason to believe that many 
god Americans would agree to such a request.) This proposal 
is less than that of the President and the Attorney General, 
vho, on March 4, 1955, stated that ‘‘every effort should be made 
i produce witnesses . . . so that such witnesses may be con- 
fronted and cross-examined.’’ Letter quoted by Report of the 
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weighing the interest of the individual and of the Gy| Wh: 
ernment, the procedures afforded in this case wep) gure i 
substantially less than due process of law. 






The fundamental vice of present procedures is thy 
there is no weighing of the competing interests in jy 
dividual cases. The system, for example, forbids j 
absolute terms the disclosure of any informants, }j 
official decides whether a particular informant could} 
identified without damage to national security, }j 
official weighs the need of the alleged security risk fy 
information against the need of the Government fy 
secrecy—in the particular case. 








LS RE eee 
Special Committee of the Association of the Bar of the City g 
New York, The Federal Loyalty-Security Program, p. 177. 


3. The Government could be required to distinguish betwen 
genuine confidential agents, such as plants within the Communig 
party, and informants who are merely neighbors or non-seer 
associates of the alleged security risk, and then to identify th 
latter. This is recommended by the Report of the Special Com. 
mittee of the Association of the Bar of the City of New York 
tbid., p. 174. 


4. The Government and the alleged security risk could be armel 
with a subpoena power, limited if need be by security considen 
tions. Report of the Commission on Government Security, pp. 28 
287. 


5. The head of the agency might be required to make an in 
dependent finding as to why secret information should not 
disclosed, stating the nature of the reasons with such particularity 
as the circumstances permit. Boudin v. Dulles, 235 F. 2d 532, 
(C.A. D.C. 1956). 

In summarizing these illustrative recommendations, the peti 
tioner does not, of course, presume to state that any of them, in 
the infinite variety of circumstances which might arise, would 
constitute due process of law. The point here is that Greene wa 
denied even the opportunity to defend himself that any one o 
these suggestions would have supplied. 
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What due process requires, in our belief, is a proce- 
dure in which the competing considerations of indi- 
yidual liberty and national security are weighed in each 
ease by a responsible and identified official of the Gov- 
emment. If security reasons exist for limiting pro- 


: eedural rights guaranteed by the Constitution, there 


must be assurance at the least that those security rea- 
gons are considered in the individual case and not laid 
down as an absolute bar that may be unnecessary and 
ynreasonable in many cases. 


The conflicting rights involved in this case are the 
constitutionally protected right of Greene to follow a 
lawful calling, against which must be balanced the 
right of the Government to provide for the national 
security. Both are rights of the highest legal stand- 
ing In the balancing of these rights, a minimum 
constitutional prerequisite to a just determination is 
adequate notice and fair hearing on the facts. Parker 
y, Lester, 227 F. 2d 708, 719 (C.A. 9, 1955). The right 
toa day in court is basic to our system of jurisprud- 
ence. In re Oliver, 333 U.S. 257, 273. That the oppo- 
tunity to be heard is ingrained as a requirement of 
our concept of justice has appeared in a variety of 
situations. In rate matters this Court has always 
exacted high standards of procedural fairness. Ohio 
Bell Telephone Co. v. Commission, 301 U.S. 292, 
304, An ex parte order requiring the construction of 
an overhead railroad crossing was condemned in South- 
ern Railway Co. v. Virginia, 290 U.S. 190. In matters 
of taxation, Embree v. Kansas City Road District, 240 
U.S. 242; in the revocation of rights originally 
granted ex parte, United States ex rel. Turner v. 
Fisher, 222 U.S. 204, 208; and in the deportation of im- 
migrants, The Japanese Immigrant Case, 189 U‘S. 86, 
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al 
notice and an opportunity to be heard have been pm. el 
quired for the validity of administrative action. Eve Pp 


in the distribution of benefits by the Government anj The 
which it may withhold, the opportunity of a hearing ‘ 
is deemed important. Dismuke v. United States, 9 fo 


citizel 
U.S. 167, 172. that ¢ 


A hearing in Industrial Security cases such as the} consi¢ 
one before this Court is indispensable, because the de| is inf 
termination of whether valid reasons for the denial of! to dis 
Greene’s clearance exist depends upon a careful ex. 
amination of the facts relating to him individually, again 
Compare Bi-Metallic Investment Co. v. State Board,| of un 
239 U.S. 441, with Londoner v. Denver, 210 U.S. 273, If} sip is 
those facts are to be determined fairly, a hearing, in.| whet! 
cluding the opportunity to dispute the adverse testj.| And 


mony, is indispensable. ) must 
The multiplication of ‘‘review’’ procedures does not a 
furnish due process if notice of the matters to be deter. oe 
mined, adequate opportunity to meet the case, and 
meaningful opportunity to present evidence in one’s wr 
behalf are never afforded to the citizen whose right is| 4, 9, 
to be taken away. <A due process hearing need be| ¢eara 
given only once, but it must be given once. In Morgan | matte 





v. United States, 301 U.S. 1, the Supreme Court de- | when 
fined the essentials of such a hearing (at p. 18, 19): 4, 


2 
The right to a hearing embraces not only the | Pl 
right to present evidence but also a reasonable| ™§ 
opportunity to know the claims of the opposing | 1, 
party and to meet them. The right to submit 
implies that opportunity ; otherwise the right may 
be but a barren one. Those who are brought into | APP 
contest with the government in a quasi-judicial | “™P 
proceeding aimed at the control of their activities 


16 | 
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are entitled to be fairly advised of what the Gov- 
ernment proposes and to be heard upon its pro- 
posals before it issues its final command. 


The Industrial Security regulations as applied in this 
ease create a procedure in which a decision to deprive a 
citizen of his employment” is made without notice to 
that citizen," who may then seek to have the matter 
considered. Where the hearing is sought, the citizen 
is informed that he is being afforded an opportunity 
to disprove the information against him.” He is ad- 
yised of some, but not necessarily all, of the information 
against him.’* The decision is made by subordinates 
of unknown competence.* Unsworn and hearsay gos- 
sip is included in the case against him,” irrespective of 
whether or not he has been informed of its nature. 
And to protect his private employment, the citizen 
must disprove material, the nature of which he cannot 
know and the source of which he cannot discredit, so 
completely as to convince all members of the board, 
because if one member is unconvinced, clearance is 


—_—_—_—_— 


Jt should, perhaps, be noted that the respondents contend that 
the action for which they are responsible does no more than deny 
clearance to for access to classified information. As a practical 
matter, in Greene’s case the loss of employment was inevitable 
when the clearance was denied. 


11 Regulations, paragraph 18c, infra, p. 13a. 

2 Regulations, paragraph 19¢, infra, p. 16a. 

Stipulation of facts, paragraph 23, R. 30. 

*0’Brian, National Security and Individual Freedom, pp. 33, 84. 
Under the provisions of the Regulations, paragraph 20(a), 


| Appendix A, infra, p. 18a, the Board is required to consider the 


complete file. 
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denied.’ To meet this burden of proof he must pe. 
suade witnesses to attend the proceedings voluntarily 
as there is no assistance by subpoena in securing the) 
presence. All of the people who testify in behalf o 
the employee are subjected to cross-examination by th A Cs 
security officer who has prepared the statement | ‘rativ 
reasons, and by the members of the board, who hay| §8 100 
studied the file of the case. However, none of thy| the Ir 
witnesses who are supposed to have furnished derog,. what 
tory information are subject to any cross-examination,| far le 
either by the employee or his counsel, or by the board | chose! 
members. As a result, the natural frailities of th) ” 

employee’s witnesses are exposed, while those of the Gece 
adverse witnesses remain safely hidden in the ano. this d 





might 
type ° 


a nega 


ut 
nymity of such phrases as, ‘‘an apparently reliabk 7A 

witness.”’ y! 
catior 


The determination of the board relates not to past} does: 
misconduct—no one has accused Greene of any con. 





duet which was illegal, immoral, or unreliable—but jg Sor 
an attempt to predict future conduct, which may h shoul 
voluntary or involuntary. (R. 37) it 
All of these aspects of lack of fair play are im} st 
portant, because each contributes to the over-all lack P 
of fairness. In a true effort to balance the demanis | 
of the national security against Greene’s demand for | 
protection in his employment, the elimination of one rp . 
e 


6 Testimony of Jerome D. Fenton, ‘‘Security and Constitutional | jn tl 
Rights,’’ Hearings before the Subcommittee on Constitutional the e 
Rights, pp. 608, 609. In a letter dated February 29, 1956, Mr. 
Fenton stated that, ‘‘Cases must be referred to Review Board when Tt 
Hearing Board issues a split decision, whether favorable or un 
favorable.’’ Report of the Special Committee of the Association | emp 
of the Bar of the City of New York, The Federal Loyalty-Security | alleg 
Program, p. 224 (New York, 1956). pose 
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might be compensated for by insistence upon another 


of safeguard. But the refusal of all of them is 
, negation of the rudiments of fair play. 


A comparison of the requirements of the Adminis- 
trative Procedure Act, 60 Stat. 241 et seq., 5 U.S.C., 
§ 1006-1007, shows that the procedure established by 
the Industrial Security regulations falls far short of 
what Congress has, with respect to potential injuries 
far less serious than exclusion from the pursuit of a 
chosen occupation, considered essential to fair play. 
Wong Yang Sung v. McGrath, 339 U.S. 33, 50, 51. 
Since Congress has not spelled out any procedures for 
this deprivation of a citizen’s private employment, if 
statutory authority for the program is found to exist 
by implication, the statute from which such an impli- 
cation is derived should be construed in a manner which 
does not make it repugnant to the due process clause. 


Some of the aspects of the lack of procedural fairness 
should, however, be discussed in greater detail. 


A. The absence of a positive requirement that the charges 
state fully and fairly all of the matters upon which it is 
proposed to base the adverse action imposes such a handi- 
cap on the defense of the employee as to infringe the re- 
quirements of procedural due process. 


The first infringement of the due process clause by 
the Industrial Personnel Security regulations is found 
in the first step of the formal proceedings by which 
the employee is deprived of his employment. 


The regulations make it explicitly clear that the 


' employee need not to receive any full statement of the 


allegations on the basis of which the government pro- 
poses to destroy his right to earn a livelihood. 
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The regulations (Section 16d, infra, Appendix A} his em 
p. 13a) provides that the Screening Division ‘‘will, jj} condu 
collaboration with the Security Advisor and the Leg} tions. 
Advisor, prepare a notice of proposed denial of rey, The 
cation of clearance and a Statement of Reasons whic ite 
will be as specific and detailed as, in the opinion of Chie 
the Screening Dwision, security considerations permit “ a 
in order to provide the contractor or contractor ep. aia? 
ployee with sufficient information to prepare a reply,’ si de 
[Emphasis Supplied] the tt 


That information was withheld in the present cag) accor 
was stipulated by the government. (Stipulation of} affor« 
Facts, paragraph 23, R. 30) but what information wa} befor 
withheld, and whether the reasons are in fact valid} to pr 
can never be reviewed—not even by this Court—} at th 
because no one is permitted to see the file of the case | of an 
except those employees of the respondents who par.| Unite 
ticipate in the actual making of the decision. It may| mes 
be something Greene can, if given the opportunity, | Unit 
refute beyond question. It may be a misinterpretation | Cour 
by an informant, or by the investigator in quoting him, did 
It may involve something wrongly attributed to some | %#™é 





person who has actually testified in Greene’s behalf, 8. Th 
but because neither the employee, por the board, nr| = g 
this Court knows its supposed source, its refutation q 
remains undisclosed. ° 

That a decision founded upon such concealed matters | A 
violates all concepts of fundamental fairness and the | hear 


due process clause cannot be seriously disputed. In | matt 
criminal cases, due process prohibits a conviction on | MVe 
a charge which is not made. De Jonge v. Oregon, 29 | toG 
U.S. 353, 362. While it is true that this is not a criminal Ty 
proceeding, it is a proceeding in which Greene is losing | geqy 
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¢ A) pisemployment on the basis of a prediction as to future 
, in} conduct putatively based on past conducts and associa- 
gil} tions. 
ev} The requirement of full and adequate notice is ob- 
hich served in the determining of a claim of conscientious 
} of objection to military service. That this is a privilege 
™t,) shich Congress can grant or deny in its discretion is 
€M:} sear. No less should be required as a pre-requisite 
ly.” for depriving a citizen of his private employment. Yet 
the treatment accorded Greene is far less than that 
eag| accorded the conscientious objector, who must be 
. of | afforded ‘‘a fair opportunity to ... speak his piece 
was} before an impartial hearing officer; ... [permitted]... 
alid| to produce all relevant evidence in his own behalf and 
rt~| at the same time [supplied] him with a fair resume 
ase | of any adverse evidence in the investigator’s report.” 
var | United States v. Nugent, 346 U.S. 1,6. See also, Gon- 
nay zales V. United States, 348 U.S. 407, 415; Simmons v. 
ity, | United States, 348 U.S. 397. In the latter case, this 
tion | Court said, ‘The Congress, in providing for a hearing, 
‘im, | did not intend for it to be conducted on the level of a 
sme | game of blindman’s buff.” 


alf, 
nor 
ion 


B, The proceedings provided for by the Industrial Personnel 
Security Regulations violate due process by failing to re- 
quire a decision on an open record and by placing the 
entire burden of proof on the employee. 





ers | A reading of the transcripts of the administrative 
the | hearings in this case demonstrates that although this 
In | matter has been considered in extenso on two occasions, 
on | Never once has any person appeared to say anything 
299 | toGreene’s detriment. 


ee 


hal The basis upon which Secretary Anderson, and sub- 
ng sequently the board, found against Greene was the con- 
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tents of a ‘‘case history file.’”” This document waz, o 
course, prepared by an investigative agency, in aj 
likelihood the Federal Bureau of Investigation. Thi 
is a mass of interviews with persons of all sorts anj 
varieties and of undetermined reliability. Secretary 
of State John Foster Dulles, Press Conference, %) 
Dept. of State Bulletin 518 (1953); see also, Jay y, 
Boyd, 351 US 345, 365. It clearly constitutes hearsay, 
As such, it can not be the basis of an administratiy. 
order. Consolidated Edison Co. v. National Labor Re. 
lations Board, 305 US 197, 230. 


That in the normal judicial and administrative pro. 
cesses, action, if it is not to be arbitrary, must be based 
upon evidence supplied by witnesses who are subject 
to ecross-examination is apparent. 


This Court has held that administrative orders, quasi- 
judicial in character, are void if a hearing is denied, 
and to constitute a hearing, ‘‘All parties must be 
fully apprised of the evidence submitted or to be con. 
sidered, and must be given opportunity to cross. 
examine witnesses, to inspect documents, and to offer 
evidence in explanation or rebuttal.’’ Interstate Com. 
merce Commission Vv. Louisville and Nashville R. Co, 
227 US 88, 93; Carter v. Kubler, 320 US 248, 247. 
In re Oliver, 333 US 257, 273; Reilly v. Pinkus, 338 
US 269; 275, 276; In re Murchison, 349 US 133, 138, 
139." 





17 There are limited exceptions to the general requirement of 
cross-examination. Norwegian Nitrogen Products Co. v. United 
States, 288 U.S. 294 (tariff determination) ; Escoe v. Zerbst, 295 
U.S. 490 (revocation of parole); Williams v. New York, 337 US. 
241 (use of out of court evidence in fixing sentence). Jay ¥. 
Boyd, 351 U.S. 345, and Shaughnessy v. United States ex Mezei, 
345 U.S. 206, involved the discretionary power of the Attorney 
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The government resists Greene’s demand to hear 
and cross-examine the witnesses against him on the 
assertion that the demands of national security are 
such that the government can not reveal the identity 
of its witnesses. Since Greene, and possibly the board 
itself, does not know the identity of the witnesses thus 
protected, surmises as to who these protected people 
were are necessary. This record indicates that most, 
of not all, of the informants were people who claimed 
to have had a personal acquaintanceship with Greene.” 

To excuse such people from an examination of their 
bias, prejudice, opportunity to observe, meaning of 
terms, and other aspects relating to the credibility of 
what they have to say, merely because it is inconven- 
ient to them to appear and testify, is not a rational 





General to suspend deportation and the exclusion of an alien. 
None of these cases, however, involved the destruction of a citizen’s 
right to pursue a chosen occupation without affording him a fair 
hearing at some stage prior to the final determination of the 


proceedings. 


8 For example, one informant ‘‘identified himself as having been 
avery close friend of yours over a long period of years.’’ (R. 
409). Another was described as ‘‘another one of your associates.’’ 
(R. 413). One, of course, was Colonel Berliner, the man who 
would stake the entire future of his company on Greene’s judgment. 
(R. 405). Since, in point of fact, all of the people who could 
seeurately describe themselves in such terms and who could be 
reached were called as witnesses in Greene’s behalf, it is more 
than likely that the informants quoted by the security officer had 
already testified under oath in Greene’s favor. It should also be 
noted that the informant who charged Greene with reading pro- 
Communist books, (R. 410) also stated that Greene was not a 
communist, but that Jean was a ‘‘parlor pink.’’ Although it would 
seems that these security boards have noted no observable dif- 
ference hetween a ‘‘ parlor pink’’ and a Communist it would appear 
reasonable to suppose that this particular informant agreed the 
term “‘ardent Communist’’ was not properly applicable to Jean 
llinton Greene. 
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balancing of the necessities, especially in an issue y 
vital to the employee as loss of employment.” “ty, 
concept that it is the duty of a witness to testify in, 
court of law has roots . . . deep in our history . , » 
Garland v. Torre, 259 F. 2d 545, 569 (CA 2, 1958), 


Confrontation is an essential of a reasoned decision, 
Secret examinations are wrong because they are nj 
conducive to truth-seeking. That security determin. 
tions have been especially vulnerable to error is d& 
monstrated by the fact that it has been estimated thy 
in about eight per cent of the federal cases, informant 
upon whom reliance has been placed have been foun/ 
untrustworthy or, if trustworthy, have been incorrect) 
reported. Bontecou, ‘‘Due Process in Security Dis 
missals,’’ 300 The Annals of the American Academy of 
Political and Social Science, at p. 107. This Court hy 
itself had occasion to observe that these ‘‘confidentig) 
informers’’ have on occasions been guilty of outright 
perjury. Mesarosh v. United States, 352 US 1; Com 
munist Party v. Subversive Activities Control Board, 
351 US 115. 





19 Cf. Parker v. Lester, 227 F. 2d 708, 720 (CA 9, 1955); 


.. . It may be assumed that this determination will remov 
from the investigative agencies, to some degree, a certain kini 
of information and that, in the future, some persons will k 
deterred from carrying some of these tales to the investigating 
authorities. It is unbelievable that the result will prevent 
able officials from procuring proof any more than those officials 
are now helpless to procure proof for criminal prosecution 
But surely it is better that these agencies suffer some handicap 
than that the citizens of a freedom loving country shall k 
denied that which has always been considered their birthright. 
Indeed, it may well be that in the long run nothing but ben 
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Does the employee really need the right to confront 
and cross-examine the witnesses against him? The 
need for such a right is illustrated, in different facets, 
in the two cases involving the Industrial Personnel 
Security regulations in which this Court has granted 
eertiorari, the present case and Taylor v. McElroy, 
No. 504, October Term, 1958. In the Taylor case, the 
adverse determination against the employee was based 
on the assertion, although the form of the assertion 
in the ‘‘Statement of Reasons’’ seems to have under- 
gone the not unusual metaphorphasis in terms, that 
Taylor had at one time, but was no longer, a member 
of the Communist Party. (Petition for a writ of 
certiorari, pp. 6-8). This assertion Taylor vigorously 
denied, and supported his denial with sworn testimony, 
only to discover that the Board believed the unidenti- 
fed informants, and denied Taylor clearance. Then, 
after this Court granted certiorari, the Secretary of 
Defense reversed the previous decision and granted 
Taylor clearance. Evidently, further consideration or 
investigation had persuaded the Secretary that the 
word of the informants could not be believed on a 
matter of objective fact, Taylor’s alleged party mem- 
bership. No clearer demonstration could be given of 
the dangers of reliance on untested informants. 


Greene illustrates an even more important facet of 
the need for a detailed cross-examination. The re- 
spondents have suggested that Greene does not really 
need to cross-examine the witnesses because he has not 
denied his acquaintanceship with some of the persons 
listed by the security screening division as Communist 
party members and ‘‘strong supporters of the Com- 
munist econspiracy.’’ It can be affirmed that Greene 


| did in fact have a casual acquaintanceship with these 


46949 O—60—pt. 3 14 











1148 SECURITY AND CONSTITUTIONAL RIGHTS 


people. But this is a far cry from any rational bagi tangib 
for asserting that he knew of, or approved of, the interes 
things that are charged against them. | gides 8 


The matters stated must be evaluated in context, ani) Gra 
this means that any fair judgment must be rested on} are af 
much more adequate knowledge of the informant’; officer 
opportunities for observation, the informant’s under.) shat t 
standing, and his motives. If some one asserts that! when 
Greene was in general agreement with his former! emplo 
wife’s political viewpoint, the informant’s opportunity presse 
for observation is most material in determining whether| jerg, : 
to believe him in the face of overwhelming contradic. who h 


tion. to sle 

Here the statement of reasons is couched in terms | infere 
which almost cry out on their face for the kind of | allege 
specification that can be had only by face to face ques. | Silver 
tioning. Jean Hinton Greene, it is said, had “wij, tion t 


ideas,’’ ‘‘etc.’”” What does this mean ? in thi 
The need for cross-examination to afford the en. oe 


ployee any fair chance to defend himself is apparent, —__ 
The matter comes to this. An opportunity to be heard | Mf 
may not seem vital when an issue relates only to tech- 1928. 

nical questions susceptible of demonstrable proof on Asi-F 
which evidence is not likely to be overlooked, as for| ™T 
example, tariff data which was involved in Norwegian | es 
Nitrogen Products Co. v. United States, 288 US 294. | vendi 
But here, we are dealing with subjective interpreta- | before 
tions of the employee’s subjective beliefs. We are| ‘ty 
doing so in an atmosphere naturally surcharged with oa 
emotion and in fear of the very real threat inherent in | put to 
the military power of the Soviet Union. The meaning | ermme 


and worth of the data depends upon a host of ix | ye 


88rd 
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tangibles. ‘‘One has to remember that when one’s 
interest is keenly excited evidence gathers from all 


| sides around the magnetic point. * * #9920 
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Graphic illustrations of this gathering of evidence 
are afforded by this case. For example, the Security 
officer (R. 379) read a sinister inference into the fact 
that the former Mrs. Greene slept on a bed-board, 
when he cross-examined Dr. Marjorie Greenberg, the 
employee’s sister. The board was apparently unim- 
pressed by the simple medical fact stated by Dr. Green- 


berg, @ physican, that ‘‘... everybody I’ve ever known 


who had any disturbance with their spinal column had 
to sleep on a board.’’ A similar attempt at sinister 
inference is to be found in questions regarding the 
alleged photographic laboratory in the basement of the 
Silvermaster house. Greene testified without reserva- 
tion that he had seen this laboratory and had been 
in this ‘‘developing’’ room.” The security officer de- 
duced from this that Greene was especially trusted by 
Ullman, abruptly brushing aside the apparently rea- 





*Mr. Justice Holmes, in a letter to Arthur Garfield Hays in 
1928. Quoted by Mr. Justice Frankfurter, concurring in Joint 
Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, 171. 


1 There is no one who can truthfully say that Greene has not on 
all occasions testified freely concerning his knowledge of the Silver- 
masters. One example is the fact that while these proceedings were 
pending in the District Court, Greene was requested to appear 
before the Subcommittee on Internal Security of the Senate Judi 
cary Committee, in connection with the activities of his former 
brother-in-law, whom he knew only slightly. He did so on July 
27, 1954, and the record indicates that he answered every question 
put to him without reservation. ‘‘Interlocking Subversion in Gov- 


| emment Departments,’’ Hearings before the Subcommittee to In- 


vestigate the Administration of the Internal Security Act and 
Other Internal Security Laws, Committee on the Judiciary, Senate, 


83rd Congress, 2d Session, Part 23, pp. 1741-1747. 
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sonable suggestion, ‘‘I would say that the best way t 


describe Uliman’s action was showing off with what }y ns 
had.”’ (R. 429). 


privix 
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on the 
wire-t 
tional 
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actual 


This need for cross-examination is a need of all cop. 
cerned in these proceedings. Obviously, it is a negj 
for the employee, if he is adequately to meet the issue, 
It is a need for the tribunal, for ‘‘By no other meay 
ean those who must judge their fellow men minimiy 
to the fullest extent the mistakes which humans make® 
It is a need of the public because morality is fundg. 
mental to the preservation of our system of goverp.| upon 
ment. ‘‘In a country with our moral and materia|| identi 
strength the maintenance of fair procedures canno| tion. 
handicap our security. Every adherence to our moral! petty 
professions reinforces our strength and therefore oy| would 
security.” Mr. Justice Frankfurter, dissenting jn| situat 
United States v. Nugent, 346 US 1, 13. utilize 


These considerations make undeniable the require ra ae 
ment of the due process clause that the casual inform. the ix 
ant, the ordinary citizen, at least, be called to testify, 


his cr 
Does the undercover agent or the truly confidential} US 6 
informant fall in a different category? The answer WI 
to this lies in the way in which the respondents propos aon 
to use their undercover agents. Obviously, it is com- of hii 
mon knowledge that most police agencies do in fact heen 
utilize the services of such persons, although in matters| 4,54 | 
other than those said to involve security, they are de | guilt) 
signated by a somewhat less flattering name. When} yi), 
these people are used as a means of securing evidence 
which can be produced against the person affected, | Th 


there can be no legal objection to their use. But the = 
ee] 


! 


2 Harry P. Cain, Address to New York Civil Liberties Union, | tion | 
February 22, 1956. See also, Stephens, Administrative Tribunds | tion. 
and the Rules of Evidence, p. 96. | 





unals 
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distinction lies in the fact that it is not the ‘‘confidential 
informant’’ whose testimony forms the basis of de- 
priving a person of his liberty or property. The de- 


| gision turns on the evidence which is actually produced 


on the record, and short of such immoral practices as 
wire-tapping or affirmative violations of the constitu- 
tional guarantees, such as illegal searches, the trier of 


| facts is not concerned with the means by which the 


evidence has been secured. The essential is the evidence 
actually produced. But if the trier of facts is to act 
upon the statements of informants, they must be 
identified and their veracity tested by cross-examina- 
tion. These are not novel doctrines. To prosecute a 
petty thief or a narcotics peddler, the government 
would have to produce its witnesses openly. In those 
situations in which information of an informer is 
utilized as the basis of a search warrant, the govern- 
ment is required to identify him. Roviaro v. United 
States, 353 US 53, and to make previous statements of 
the informant available to the defendant to assist in 
his cross-examination. Jencks v. United States, 353 
US 657, 667. 


Why should these rights be denied to a person guilty 
of nothing illegal when it is proposed to deprive him 
of his livelihood because some administrative official 
has not been convinced beyond peradventure of a doubt 
that he might, at some unpredictable future time, be 


| guilty of something that he has never done and probably 


will never do ? 


The government’s answer is an evasion of this ques- 


tion. It says that it should not be forced to choose be- 


tween revealing the confidential sources of its informa- 
tion and the revealing of classified military informa- 
tion. Certainly, the government should not be forced 
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to any such choice. But it is not. It is only forced {| jenge 
prove a case, securing its evidence by any leads anj! able t 
any methods available to it, but proving its case by 
evidence. The only possible answer to the suppose 
problem of the Government is that if the sources of 
information need protection, they should be kept secre 
But once they are used to destroy a man’s reputatioy 
and deprive him of his liberty, they must be put to the! ! 
test of due process of law. inquil 


C. The Industrial Security regulations wioclate the requir. 45 2 
ments of the due process clause by shifting to the en. quent 
ployee the burden of disproving charges so vague that |i | 


is impossible to know what the offending conduct is. | Th 
The most startling infringement of the constitutional 9 


guarantees included in the concept of due process is 
the establishment, although not in such terms, of | 
presumptions which are irrefutable.* The recordin)  * 
this case is replete with examples of such mental pro. | 
cesses on the part of the security officers. Someone, 
somewhere, has been labeled as subversive. In point 
of fact, he may have had a hearing and succeeded in 
demonstrating that the label was incorrectly applied to 
him, but nevertheless, an acquaintance with him may| _* 
be sufficient to deprive an employee of his livelihood,| g, 
because in practical effect he is not permitted to chal- | during 

4 mem 


23 See, by way of illustration, 13 Fed. Reg. 9372, 5 CFR | 
§ 220.4(d). Whether the presumptions are technically irrebutable | m 
or not, they are irrebutable in practice. e.g., Yarmolinsky, Cas 8 
Studies in Personnel Security, p. 7 (Washington, 1955). Here, | 
a bogrd chairman suggested that once an individual is calleds| © 
‘*kn Communist’’, ‘‘the only safe thing . . . is to assume 
that Government knows what it is talking about.’’ See alm, 
C , Civil Liberties in the United States, pp. 186-191, | 8 
(Cornéll, 1956). 
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jenge the designation, assuming, of course, that he is 
able to do so. 


The crux of this matter is that due process requires 
that the burden of proof be placed where it ought to be: 
the security officer should be obliged to show by evi- 
dence that the questioned individual was, in fact, a 
person of ideas which are within the scope of security 


 jnquiries. And we respectfully suggest that this does 


not mean ideas which on their face are innocent, such 
as a hope for greater industrialization and conse- 
quently better living conditions in the South.” 


That this burden properly belongs on the security 
oficers is demonstrated by the opinion of this Court 
in Speiser v. Randall, 357 US 513, 520, 526: 


To experienced lawyers it is commonplace that 
the outcome of a lawsuit—and hence the vindi- 
eation of legal rights—depends more often on how 
the factfinder appraises the facts than on a dis- 
puted construction of a statute or interpretation 
of a line of precedents. Thus the procedures by 
which the facts of the case are determined assume 
an importance fully as great as the validity of the 
substantive rule of law to be applied. And the 


%See, for example the passage between Greene and the board 
during the first hearing (R. 123), in which Greene was asked by 


| amember of tae board, 


FR | 


-191, | 


Q. Didn’t you say that you suspected them of being Com- 
munists? A. Well, then, if I said that I made a mistake. I 
said that I suspected they were left wingers. 

Q. Wasn’t your idea of a left-winger synonymous with that 
of a Communist? A. No, but it is now. 

Q. Wasn’t it then ? A. I thought they were just liberals. 

Q. That is a play on words. A. That is what I thought 
at the time. 

Q. What does the word liberal mean in your estimation? 
Doesn’t it mean connected with Communism and Russia? 











1154 SECURITY AND CONSTITUTIONAL RIGHTS 


more important the rights at stake the more im| putin 
portant must be the procedural safeguards gy, (R. 2 


rounding those rights. f . form: 


iatec 
The vice of the present procedure is that, wher - 

particular speech falls close to the line separating Th 
the lawful and the unlawful, the possibility of mig| twent 
taken factfinding—inherent in all litigation—wi]] gspio 
create the danger that the legitimate utterance wil! relati 
be penalized. The man who knows that he mug 
bring forth proof and persuade another of the lay.| Th 
fulness of his conduct necessarily must steer far! tain]; 
wider of the unlawful zone than if the State must! jn te 
bear these burdens. This is especially to be fearej in fat 
when the complexity of the proofs and the general.| . th 
ity of the standards applied, cf. Dennis v. Unites} @ ” 
States, supra, provide but shifting sands on which} fF d 
the litigant must maintain his position. How egy} thei 
a claimant whose declaration is rejected possib] 


sustain the burden of proving the negative of thes Th 
complex factual elements ? = 
infra 


These shifting sands become more treacherous be} ment 
cause the record seriously challenges the assertion of 
the subversive character of these organizations (eg, 
R. 243-246). The Department of Defense has admitted 
that it does not examine the basis of citations of sub 


versive organizations.” Findings based solely on the 5 
fact that such organizations have been listed are arti- a 
trary. Shachtman v. Dulles, 225 F. 2d 938 (C.A.D.C,| samy 
1955) ; Kutcher v. Gray, 199 F. 2d 783 (C.A.D.C., 1952). | 268-2 


This undoubtedly explains, but hardly justifies, the| te B 
apparently serious finding of the Review Board im | 
F 
25 The admission that the Army makes no independent investigs | throu 
tion of listing by the Attorney General or the House Committe | ing ¢ 
on Un-American Activities was’made by Hugh M. Milton, As | lected 
sistant Secretary of the Army, in his testimony before the Senate | ters | 
Subcommittee on Constitutional Rights of the Committee of the 
Judiciary. Hearings, November 22, 1955, pp. 511, 512. | 


| 
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im) puting subversive characteristics to a radio station 
sur} (R. 24) on the basis of a charge by an unidentified in- 
formant that its news coverage, supplied by the Asso- 
ciated Press, paralleled the Communist Party ‘‘line’’. 


ing The criteria” established by the regulations are 
nig.| twenty one in number, ranging from the commission of 
will) espionage, sabotage, or sedition, to the presence of a 
will! relative in a foreign country. 


law.| ..The generalized direction to the boards, which cer- 
far} tainly authorizes them to consider the listed matters, 
hust| jn terms permits them to consider other matters, as 
red! in fact they do.” Consequently, the vagueness inherent 
in the official statement of the standards and criteria 
-.| for denying clearance is compounded and magnified by 
hich elves iat ‘ 

the injunction to consider ‘‘all available information.”’ 


The specific criteria increase rather than diminish 
this vagueness. For example, criterion number 15 
infra, p. lla, states as a ground for denying employ- 
be | ment: 


Any behavior, activities, or associations which 
(eg, tend to show that the individual is not reliable or 
tted trustworthy ; 





thie * These criteria have uniformly been condemned as too vague to 

confine the security program within its legitimate scope. See, for 
).C,, | example, Report of the Commission on Government Security, pp. 
| 268-270; Report of the Special Committee of the Association of 


the | the Bar of the City of New York, p. 152; Brown, Loyalty ond 
Security, pp. 391-394. ; 


“Examples of the way in which the security boards range 
tiga | through private beliefs on the supposed justification of establish- 
‘ittee | ing a pattern of agreement with Communist beliefs are col- 
As | lected in Bontecou, The Federal Loyalty Security Program, Chap- 
mate | ters IV and V, (Cornell, 1953). 

r the 


| 
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and criterion number 20: 


fluence, or pressure which may cause him to ag 
contrary to the national interest; 


and criterion number 10: 


Sympathetic interest in totalitarian, Fascist 
Communist, or similar subversive movements, 


The list could be multiplied, but these are sufficient 
to show that no human being, enmeshed in security pr. 
ceedings, could prove his future innocence. His only 
hope would be that the Board would exercise its m 
straint, but the fact ‘‘ [t] hat a conclusion satisfies one’s 
private conscience, does not attest its reliability. .., 
[S]elf-righteousness gives too slender an assurance of 
rightness.’’ Mr. Justice Frankfurter concurring jp 
Joint Anti-Fascist Refugee Committee v. McGrath, 
341 U.S. at p.171. The ‘‘offending’’ conduct need not 
be illegal, immoral, or anti-social—for no such conduet 
is even hinted against Greene—in order for the Board 
to adjudge a citizen a potential traitor. 


Ill, THERE IS NO STATUTORY AUTHORITY FOR THE ISSUANCE 
OF A DENIAL OF CLEARANCE FOR ACCESS TO CLASSIFIED 
INFORMATION, THEREBY DEPRIVING AN EMPLOYEE OF 
HIS WORK. 

The Industrial Personnel Security regulations are 
assumed to rest upon the power of the government 
to contract with respect to its own purchases. The 
provisions of the security manual are imposed through 
a “‘security agreement’’. (Exhibit A to Amended and 


Supplemental Answer, R. 17-21). ‘‘The operation of | 


the in 
Any facts which furnish reason to believe that} pst u 


the individual may be subjected to coercion, jp. tractu 


tions | 
the pr 
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the industrial security program may thus be said to 


that! rest upon Government regulations and upon con- 


» I 


cist, 


ient 
pro- 
nly 

re 
ne’ 


e of 
yin 
ath, 
not 
luet 
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NCE 
TED 

OF 


are 
ent 
he 
igh 
ind 
of 


| 


| 


tractual obligations. These regulations and obliga- 
tions do not, however, constitute the legal basis for 
the program as a whole. Such a basis must be found 
in a statute which authorizes the executive branch of 
the Government (and the Department of Defense in 
particular) to establish this program.’’ Report of 
the Commission on Government Security, pp. 249, 250 
(1957). 


The power to provide for the common defense 
through the raising and maintaining of armies and 
navies is vested in the legislative department. Con- 
stitution, Article I, Section 8. It is from that grant 
of power that the authority to make contracts must 
be derived. 


There is no statute which, in express terms, confers 
upon any administrative official any power to exclude 
amy person from private employment. The respond- 
ents admit this.” Their reliance for statutory authority 
isupon the Armed Services Procurement Act of 1947, 
and specifically upon Section 153 of that Act, 62 Stat. 
11, 41 U.S.C. (1952 ed.) § 153, which provides, 





*The conclusion that the respondents admit the absence of ex- 
press authority for their action is fairly supported by the argu- 
ment advanced in their brief in the Court of Appeals, p. 18, in 
which they say: ‘‘The Government, acting through the Depart- 
ment of the Navy, of course has the right to enter into contracts, 
including classified procurement contracts, with ERCO. Such 
power was conferred by various appropriation acts and by the 
Armed Services Procurement Act of 1947, 62 Stat. 21, 41 U.S.C. 
(1952 edition), §§ 151-161. 
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* * © Except as provided in subsection 9(b) o 
this section, contracts negotiated pursuant to se. 
tion 151(c) of this title may be of any type whid 
in the opinion of the agency head will promo, 
the best interests of the Government. * * * 


The assumption that this provision authorizes yp, 
limited discretion in the respondents to control em. 
ployment in private industry by granting or denyin 
access to classified information is in direct contradie 
tion to the principles of statutory interpretation under. 
lying Kent v. Dulles, 357 U.S. 116. In that case, this 
Court was concerned with the power of the Secretar 
of State over the issuance of passports under an ag 
which provided that ‘‘The Secretary of State may 
grant and issue passports .. . under such rules as the 
President shall designate... .’’ 


Even this broad language was not sufficient to grant 
the Secretary an unlimited discretion as to the isgy. 
ance or denial of passports. The Court said, 357 U8, 
at p. 129): 


If that ‘‘liberty”’ [of travel] is to be regulated, 
it must be pursuant to the law-making function 
of the Congress. ... And if that power is to hk 
delegated, the standards must be adequate to pass 
the standards of the accepted tests. . . . Wher 
activities or enjoyment, natural and often neces 
sary to the well-being of an American citizen, such 
as travel, are involved, we will construe narrow) 
all delegated powers that curtail or dilute them.” 


See also, Ex parte Endo, 323 US 283, 301-302. (Ct. 


Hannegan v. Esquire, 327 U.S. 146, 156; United States | 


v. Rumely, 345 U.S. 41, 46. 


Nor can the interpretation that this statute gives 


the respondents the power they claim be derived from 
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any supposed ratification through the appropriation 
acts. The Department of Defense has consistently 
assured the Congress that no clearance is denied with- 
out ‘a fair hearing’’.* The discussion of the proce- 
dures under the Industrial Personnel Security regu- 
lations, supra, pp. 51 to 53, demonstrates that the 
proceedings which are held cannot accurately be de- 
gribed as a ‘‘fair hearing’’ or a ‘‘full hearing.”’ 
Nothing in any of the appropriation acts refers to the 
Industrial Personnel Security program in express 
rms, or in terms which indicate knowledge of what 
the program is or how it works. Consequently, the 
mle of implied ratification expressed in Ludecke v. 
Watkins, 335 U.S. 160, 173n. Fleming v. Mohawk Co., 
931 U.S. 111, 116; Brooks v. Dewar, 313 U.S. 354, 361; 
and Isbrandsdtsen-M oller Co. v. United States, 300 U.S. 
139, 147, has no application to the Industrial Personnel 
Security program. 


Congress has never focused on the problem of indus- 
trial security and specifically authorized the .present 
program. Indeed, the Committee on the Judiciary of 
the House of Representatives rejected a proposal to 
grant the executive authority to issue regulations ex- 
cluding subversives from a broadly defined category of 
defense facilities, (H.J. Res. 527, 83rd Congress, 2d 
Sess.) on the ground that it was not drawn ‘“‘so as 
to enhance the security of the United States, but not to 
limit the constitutional rights of citizens on the other 
hand.”” House Report No. 2280, House of Represen- 
tatives, 83rd Congress, 2d Sess., p. 3. 


ives 
rom 


“Cf. e.g., Department of Defense Appropriations for 1956, 
Hearings before the Subcommittee of Committee on Appropriationa, 
House of Representatives, 84th Congress, lst Session, pp. 774, 775. 
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If Congress had focused on the broad problem, ; 
might well have granted more restricted authori 
than that now claimed, limiting it by definitions g 
the term subversive and balancing it with appy. 
priate procedural safeguards, as it did in providing 
for the exclusion of dangerous persons from defen 
facilities in the Internal Security Act of 1950, Act of 
September 23, 1950, ch. 1024, Title I, §§ 1-21, y 
amended, 64 Stat. 937, 50 U.S.C. §§ 781-791. The dig 
tinctions between the method adopted by Congress anj 
the methods of the Industrial Security program ay 
manifest and important in the preservation of consti. 
tutional liberties. Congress delegated the authority ty 
determine these issues, not to the respondents, but t 
specially appointed administrative officers, who occupy 
positions of quasi-judicial responsibility. The penalty 
of exclusion applies only to actual members of Com. 
munist action organizations, as contrasted with the 
almost irresponsible uses of any designation by the 
respondents. An example of this irresponsibility is t 
be found in the assertion that Radio Station WQQW 
was said to be ‘‘reliably reported’? to be pro-Com- 
munist. (R. 10,15). The act provides for full hear. 
ing and judicial review of the designation of an or 
ganization. Finally, the penalty of exclusion from 
defense facilities applies only to an individual whos 
membership is continued after the designation by the 
board. 


These important differences make it clear that this 
act provides for such exclusions from employment as 
are authorized, and has prohibited the inconsistent 


procedures established by the respondents. Little y. | 


Barreme, 2 Cranch, 170. 
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An attempt has been made to justify the exercise 
of the contract power of the government to insist upon 
the security agreement and consequent control of the 
right of private employment as ‘‘an incident to the 
general right of sovereignty; and the United States 
being a body politic, may, within the sphere of the 
Constitutional powers confided to it, and through the 
instrumentality of the proper department to which 
these powers are confided, enter into contracts not pro- 
hibited by law, and appropriated to the just exercise 
of those powers * * *’’ United States v. Tingley, 5 Pet. 
115, 128. The proper scope of this understandable doc- 
trine of the right of contract, and the implied authority 
to negotiate incidentals of the work, such as provisions 
for the settlement of disputes, as in United States v. 
Moorman, 338 US 457, can not and should not be 
extended to justify the demand for a contract right on 
the part of the government to interfere with existing 
contract relations between the employer and his em- 
ployee. 


There is no implied authority on the part of the 
executive to exercise such far-reaching control, either 
from the power to execute the laws nor the power of 
the President as commander-in-chief. The principle 
stated by this Court in Youngstown Sheet & Tube Co. 
vy. Sawyer, 343 US 579, 588, forecloses the claim of 
such implied authority. The Court said, 


The power of the Congress to adopt such public 
policies as those proclaimed by the order is beyond 
question. It can authorize the taking of private 
property for public use. It can make laws regu- 
lating the relationships between employers and 
employees, prescribing rules designed to settle 
labor disputes, and fixing wages and working con- 
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ditions in certain fields in our economy. The (Cop. 
stitution did not subject this law-making powe| . 
of Congress to presidential or military supervision 
or control. 


Inasmuch as the authority of the respondents, unde 
the guise of granting or denying clearance for acceg 
to classified information, to control employment jy 
private industry has not been granted by statute, anj 
cannot be implied from the authority of the presiden} 
as commander-in-chief, it is clear that there is, in fact, 
no such power on the part of the respondents. But 
even if Congress attempted to grant the unlimitej 
authority so to interfere with private employment ag 


the respondents have attempted here, that grant would | indivi 


be invalid, since it would violate the due process clause 
of the Fifth Amendment both as to substantive due 
process and as to procedural due process. 


IV. THE ORDER DEPRIVING GREENE OF HIS EMPLOYMENT ls 
A VIOLATION OF THE SUBSTANTIVE REQUIREMENTS OF 
THE DUE PROCESS CLAUSE. 

If, contrary to our belief, Congress has authorized 
the industrial security program, or if that authority 
can be inferred, then the regulations as adopted an 
applied in this case by the Defense Department de 
prived Greene of substantive due process. The regula- 
tions, as applied, are without a rational basis and have 
no substantial relationship to any permissible ends of 
the Government. 


The power of any branch of the Government to de- 
prive Greene, or any other citizen, of his employment 
for reasons thought to be relevant to security must find 
its beginning in the war power, or in the inherent 
power of the government to protect itself from violent 
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revolution. The war power is of course, broad, but it 
ig not absolute. It is subject to the limitations of the 
Constitution, including those of the due process clause. 
Galvan v. Press, 347 U.S. 522, 530, Hamilton v. Ken- 
tucky Distilleries & Warehouse Corporation, 251 U.S. 
146, 156. Likewise, the prohibitions against bills of 
attainder and ex post facto laws, and the more specific 
limitations of the Bill of Rights apply in limitation of 
the war power. United States v. Cohen Grocery Com- 
pmy, 255 U.S. 81. These limitations of this power 
require an examination of the Industrial Personnel 
Security regulations in an effort to balance the right 
of the Government against the conflicting right of the 
individual for protection in his employment. 


The Fifth Amendment conditions the exertion of an 
admitted power, in this instance, the war power, by 
securing that the end shall be accomplished by methods 
consistent with due process. The guaranty demands 
that the law shall not be arbitrary, unreasonable, or 
capricious, and that the means selected shall have a real 
and substantial interest to the object sought to be 
attained. Nebbia v. New York, 291 U.S. 502, 525; 























ani | Chicago v. Sturges, 222 U.S. 313, 322. The Industrial 
de- | Personnel Security regulations do not meet this test. 
ula- 


The permissible aim of the government in such regu- 
lations is the prevention of espionage, sabotage, or 
violent revolution. These regulations, measured by 
their results, cannot achieve that end. In their effort 
to do so, they have trenched heavily upon constitu- 
tionally protected rights of the citizen. The method- 
dlogy underlying these regulations is an extensive in- 
quiry into the beliefs and associations of the employee. 
That the process inevitably interferes with freedom of 
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thought and association is undeniable. Cf. Watkingy, 
United States, 354 U.S. 178, 197, 198; United Staty 
v. Rumely, 345 U.S. 41, 46. The denial, even of a priyj. 
lege or bounty, as a penalty for the exercise of righ 
protected by the First Amendment is constitutional 
invalid. Speiser v. Randall, 357 U.S. 513, 518. This 
danger of infringement of the constitutionally pro. 
tected rights of the citizen warrants an especial serp. 
tiny of the Industrial Personnel Security Regulations 











The primary test of the validity of the regulations js 
whether they succeed in achieving the purpose of pre. 
venting espionage, sabotage, and revolution, and, as, 
secondary consideration, whether the cost for the good, 
if any, accomplished demonstrates that the means ar 
not rationally adapted to the permissible ends. 







The underlying philosophy of personnel security 
regulations is that it is the right and the duty of the 
government to protect the nation by preventing espio- 
nage and sabotage. To a program designed to prevent 
such acts and concerned with facts from which a rea. 
sonable probability of the occurrence of these crimes 
could be inferred, there could be no challenge. Sucha 
system would not conflict with the rights of any citizen. 
But this is not the system created by the Industrial 
Security regulations. The system being judged in this 
case is a system of preventative security which in its 
attempt to predict future conduct has menacing over- 
tones of the totalitarianism against which the nation is 
supposedly being protected; a system which seeks to 
found its judgments on vague notions of undefined 
concepts of ‘‘subversion’’; a system, which as is dem- 
onstrated, supra, pp. 29 to 36, has found it necessary to 
eliminate all of the concepts of fair play which had 
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heen traditional with our democracy; a system which 
has permitted real spies and saboteurs to escape;” a 
system which has been uniformly condemned by those 






, 
That there have been cases of espionage in recent years in our 
euntry is obvious. But the essential fact is that, even as to those 
ns who have been accused and convicted of spying, the 
ideological tests of the security program, and its forerunner, the 
oyalty program, have not revealed any of these: people. The ex- 
ymples are noteworthy. In the forefront, of course, is the case 
of Julius Rosenberg and those associated with him. These persons 
were convicted of spying. Rosenberg v. United States, 195 F. 2d 
583 (CA 2, 1952). But there was nothing in the examinations 
under the security programs which revealed their identity. Judith 
Coplon (United States v. Coplon, 185 F. 2d 629 (CA 2, 1950)) 
passed the loyalty tests in the Department of Justice. William 
Remington was cleared by a Loyalty Review Board. The ineffec- 
tiveness of the ideological testing upon which these programs are 
based is discussed in Brown, Loyalty and Security, 229-231 (Yale 
University, 1958). Counter-espionage and criminal prosecutions 
have proved our best weapons against spies. This is demonstrated 
by Abel v. United States, #263, October Term, 1958. Colonel 
Abel, of the Soviet espionage agency, was caught by the weapons 
of counter-espionage. Since he apparently avoided any subversive 
ennections, the Industrial Security program would never have 
exposed him. There is no evidence that the security programs have 
exposed any espionage agents. On the contrary, Seth W. Richard- 
wn, Chairman of the Loyalty Review Board has stated positively 
that that program had indicated not a single case of espionage. 
State Department Employee Loyalty Investigation, Hearings, sub- 
eommittee of the Committee on Foreign Relations, Senate 8ist 
(ong., 2d Session, (1950), pt. 1, p. 409. That the loyalty-security 
«ses involve no espionage is confirmed by an examination of the 
fifty eases collected in Yarmolinsky, Case Studies in Personnel 
Security, (Washington, 1955) and the thirty cases analyzed in the 
wppendix of the Department of Defense, First Annual Report, 
Industrial Personnel Security Review Program. Not a single 
charge in a single one of these cases relates either to espionage 
wr sabotage. All are concerned with ideological sympathies and 
wociations, except for a small minority which involve dishonesty, 
wiminality or immorality. 
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who have analyzed it;” a system which ignores com. 
pletely the rights of the employee in balance with tly 
legitimate aims of the Government. The Industrial § 
curity regulations depend upon criteria which are ip. 
possible of concrete application.“ They lump indi. 
criminately knowing and unknowing conduct. (} 
Wieman v. Updegraff, 344 U.S. 183. They are incap. 
able of results which can ever be really tested fy 
correctness, because since the affected employee hy 
not in the past been guilty of illegal or immoral ¢op. 
duct, it is simply impossible to verify the security 
officer’s prediction that he will be guilty in the future 
It is a program tremendous in its costs, both ip 
money and in the more important but less tangibk 
aspects of its harm to positive security, its discourage. 
ment of scientific and technological advancement, its ip. 
jury to international standing, its harm to the morale of 
our people, and most of all, its damage to our national 
ideals. Report of the Special Committee of the Asso. 
ciation of the Bar of the City of New York, The Fed. 





81 For example, Report of the Commission on Government Secw. 
ity, p. 266, flatly states that the present program of industrial per. 
sonnel security should be abolished. The report of the Special 
Committee of the Association of the Bar of the City of New York, 
The Federal Loyalty-Security Program (New York, 1956) asserts 
the need of a continued program of this nature, but calls for sub 
stantial revisions in the criteria, procedures, and administration 
of the program. 


82 The respondents rely heavily upon the war-time case of Von 
Knorr v. Miles, 60 F. Supp. 962 (D. Mass. 1943). That case, while 
it upheld summary procedures in excluding an employee from 
defense plants, can not be taken as support for the present pr 
gram. At the out-set, there is a distinction in the fact that the 
Von Knorr case arose in a time in which the nation was actually 
at war against an enemy which was known to rely on sabotage, and 
had sent trained saboteurs to the United States. The considers 
tions which support a governmental action as reasonable in wa 
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eral Loyalty-Security Program, Chapter VII, p. 121 
et seq. 


A constitutionally acceptable balance between the 
Industrial Security system and the rights of citizens 
will never be correctly achieved without the realization 


that, 


The point of departure for a United States 
security system, ... is... the preservation 
of the democratic principles and institutions 
guaranteed by the Constitution. We must set 
these above all else and permit personnel security, 
in the popularly understood sense, to exist only so 
long as these principles and institutions are un- 
damaged by it. If, through a belief in the need 
for personnel security, we lose our democracy will 
will have lost it as irretrievably as if we had been 
conquered in a hot or cold war. In fact, we will 
have lost the war to communism without the enemy 
having taken a hand in the conflict. 


—Huard, ‘“‘The Federal Loyalty-Security Pro- 
gram as Seen by the New York City Bar Asso- 
ciation,’’ 45 Georgetown Law Journal 223, 231. 


If we weigh the temporary safety of secrecy against 
the dangers to the liberties inherent in our democratic 


time are not necessarily present in peace-time, and this Court has 
noted that what may be reasonable in times of war is quite different 
from what is reasonable in time of peace. Kent v. Dulles, 357 U.S. 
116. 

The primary difference however is the fact that the program 
which was upheld in Von Knorr was a specifically limited program. 
It provided for the discharge of ‘‘subversives’’ from war plants, 
but the term ‘‘subversive’’ was carefully limited to those cases 
where there was good cause to suspect an employee of sabotage, 
espionage, or any other willful activity designed to disrupt the 
national defense program. The administrative officers were spe- 
cifically directed not to suspend an employee as a result of idle 
rumor, normal labor activity, gossip, or anonymous communica- 
“ See, Report of the Commission on Government Security, 
p. 237, 
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system, the Industrial Personnel Security regulatio, 
cost too much in terms of our confidence in our dem. | 
eratic heritage. They supply too little safety for tha | 
cost. They do not meet the test of rational relationship | 
to a permissible aim of government. 


The irrationality of the proceedings against peti. | 
tioner can best be seen in a succinct review of the facts, | 


The charges relate to associations and activities that | 
ended by 1947 (with the single exception of the Currie | 
association continuing into 1948). Petitioner and his | 
former wife, with whom many of the charges are con. | 
nected, were divorced in 1947. For more than five | 
years afterward petitioner was permitted and encour. | 
aged to do classified work for the Government. His 
security status was tested and approved. Petitioner 
was never charged with any violation of any security 
rule or regulation. Then, in 1953, he was effectively | 
deprived of his job—and of opportunity to obtain simi- 
lar employment—on the ground that the associations 
and activities which he had concededly discontinued at 
least five years previously made his future conduct 
doubtful despite the objective evidence of loyal, per- | 
fectly secure service for the Government in the inter. | 
vening years. 


CONCLUSION 


For the foregoing reasons, the judgment of the Court 
of Appeals should be reversed, and the District Court | 
should be directed to declare the order of Secretary 
Anderson to be invalid. | 


CarL W. BERUEFFY 
215 C Street, N. W. 
Washington 1, D. C. 


Attorney for the Petitioner | 
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Internal 
50 
APPENDIX A Sec. 
STATUTES, EXECUTIVE ORDERS, AND REGULATIONS 
Statutes (3) 
Armed Services Procurement Act of 1947, 62 Stat. 21. 
41 U.S.C. §§ 151-161: th 


151 (c) All purchases and contracts for supplies ap(| el 
services shall be made by advertising, as provided in on | m' 





tion 152 of this title, except that such purchases and ¢op. dc 
tracts may be negotiated by the agency head without ad. or 
vertising if— | m 
| al 
(1) determined to be necessary in the public interest of 
during the period of a national emergency declared ‘by the ae 
President or by the Congress; * * * 
(12) for supplies or services as to which the agenc g 
head determines that the character, ingredients, or com. g 
ponents thereof are such that the purchase or contrac r 


should not be publicly disclosed; * * * 


153 * * * Except as provided in subsection (b) of this) (4) 
section, contracts negotiated pursuant to section 151 (@)} ®"Y ° 
of this title may be of any type which in the opinion of} ™!™ 
the agency head will promote the best interests of th! ‘his ' 


Government. * * * nated 
and ( 

5 U.S.C. § 22. R.S. § 161, as amended, Public Law 85-819, 72 Stat. Sf e a 
The head of each department is authorized to preseribe | ne 


regulations, not inconsistent with law, for the government | 
of his department, the conduct of its officers and clerks, 
the distribution and performance of its business, and th| Se 
custody, use, and preservation of the records, papers, and | in pa 
property appertaining to it. This section does not author | there 
ize withholding information from the public or limiting) 8 
the availability of records to the public. . | 
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Security Act of 1950, Public Law 831, ch. 1024, 64 Stat. 989, 


” 50 USC §§ 781-798: 


Sec. 3. For the purposes of this title— 


* e * 
(3) The term ‘‘Communist-action organization’’ means— 


(a) any organization in the United States (other 
than a diplomatic representative or mission of a for- 
eign government accredited as such by the Depart- 
ment of State) which (i) is substantially directed, 
dominated, or controlled by the foreign government 
or foreign organization controlling the world Com- 
munist movement referred to in section 2 of this title, 
and (ii) operates primarily to advance the objectives 
of such world Communist movement as referred to in 
section 2 of this title; and 


(b) any section, branch, fraction, or cell of any or- 
ganization defined in subparagraph (a) of this para- 
graph which has not complied with the registration 
requirements of this title. 


(4) The term ‘‘Communist-front organization’’ means 
any organization in the United States (other than a Com- 
munist-action organization as defined in paragraph (3) of 
this section) which (A) is substantially directed, domi- 
nated, or controlled by a Communist-action organization, 
and (B) is primarily operated for the purpose of giving 
aid and support to a Communist-action organization, a 
Communist foreign government, or the world Communist 
movement referred to in section 2 of this title. 


Sec. 5. (a) When a Communist organization, as defined 
in paragraph (5) of section 3 of this title, is registered or 


.| there is in effect a final order of the Board requiring such 


organization to register, it shall be unlawful— 
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(1) For any member of such organization, With 
knowledge or notice that such organization is 80 Teg. 
istered or that such order has become final— 


(A) in seeking, accepting, or holding any no, 
elective office or employment under the Unity 
States, to conceal or fail to disclose the fact that 
is a member of such organization; or 


(B) to hold any nonelective office or employmert| 
under the United States; or 


(C) in seeking, accepting, or holding employmen 
in any defense facility, to conceal or fail to disclo | 
the fact that he is a member of such organization; or | 


| 


| 


| 


} 


(D) if such organization is a Communist-actioy | 


organization, to engage in any employment in any 
defense facility. 


(2) For any officer or employee of the United State 
or of any defense facility, with knowledge or notig 
that such organization is so registered or that such 
order has become final— 


(A) to contribute funds or services to such or. 
ganization; or 


(B) to advise, counsel or urge any person, with 


knowledge or notice that such person is a member | 


of such organization, to perform, or to omit to per- 
form, and act if such act or omission would con. | 
stitute a violation of any provision of subperna 
(1) of this subsection. 


Administrative Procedure Act, Act of June 11, 1946, ch. 324, 60 Stat | 


240-243, 50 U.S.C.. §§ 1004, 1005, 1006, 1009: 


volved 
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Sec. 5. In every case of adjudication required by statute | 


to be determined on the record after opportunity for an 
agency hearing, except to the extent that there is in 


} 


) 


proce 
the a 
evide 
of pu 
to col 





SECURITY AND CONSTITUTIONAL RIGHTS 1173 


yolved (1) any matter subject to a subsequent trial of the 
jaw and the facts de novo in any court; (2) the selection 
or tenure of an officer or employee of the United States 
other than examiners appointed pursuant to section 11; 
(3) proceedings in which decisions rest solely on inspec- 
tions, tests, or elections; (4) the conduct of military, naval, 


| or foreign affairs functions; (5) cases in which an agency 
| jgacting as an agent for a court; and (6) the certification 


of employee representatives— 


(a) Noricr.—Persons entitled to notice of an agency 
hearing shall be timely informed of (1) the time, place, 


and nature thereof; (2) the legal authority and jurisdic- 
| tion under which the hearing is to be held; and (3) the 
matters of fact and law asserted. In instances in which 


private persons are the moving parties, other parties to 
the proceeding shall give prompt notice of issues contro- 
verted in fact or law; and in other instances agencies may 
by rule require responsive pleading. In fixing the times 
and places for hearings, due regard shall be had for the 
convenience and necessity of the parties or their repre- 
sentatives. 
a as Me 
Sec. 6. Except as otherwise provided in this Act— 


(c) Suspenas.—Agency subpenas authorized by law 
shall be issued to any party upon request and, as may be 
required by rules of procedure, upon a statement or show- 
ing of general relevance and reasonable scope of the evi- 
dence sought. Upon contest the court shall sustain any 
such subpena or similar process or demand to the extent 


_ that it is found to be in accordance with law and, in any 


proceeding for enforcement, shall issue an order requiring 
the appearance of the witness or the production of the 
evidence or data within a reasonable time under penalty 
of punishment for contempt in case of contumacious failure 
to comply. 
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Szc. 7. In hearings which section 4 or 5 requires to }} tious ev 
conducted pursuant to this section— order t 


(a) Presminc orricers.—There shall preside at the tg record 
ing of evidence (1) the agency, (2) one or more memben party . 
of the body which comprises the agency, or (3) one or mon liable, | 
examiners appointed as provided in this Act; but nothj lh 
in this Act shall be deemed to supersede the conduet | doct 
specified classes of proceedings in whole or part by or be to cond 
fore boards or other officers specially provided for by » a full ¢ 
designated pursuant to statute. The functions of all pr. determ 
siding offiéers and of officers participating in decisions jj for inl 
conformity with section 8 shall be conducted in an impartig| ®“Y P® 
manner. Any such officer may at any time withdray j for the 
he deems himself disqualified; and, upon the filing in good | form. 
faith of a timely and sufficient affidavit of personal bias | (d) 
disqualification of any such officer, the agency shall deter.| togeth 
mine the matter as a part of the record and decision in the| ing, 8] 


case. accord 


(b) Hzaninc powers.—Officers presiding at hearings shall | PTS 
have authority, subject to the published rules of the agency Wher 
and within its powers, to (1) administer oaths and affirms. mater 
tions, (2) issue subpenas authorized by law, (3) rule upo o'r 
offers of proof and receive relevant evidence, (4) take or torah 
cause depositions to be taken whenever the ends of justice | 
would be served thereby, (5) regulate the course of th| Szc 
hearing, (6) hold conferences for the settlement or simpli-| review 
fication of the issues by consent of the parties, (7) dispose | disere 
of procedural requests or similar matters, (8) make dedi- (a) 
sions or recommend decisions in conformity with section 
8, and (9) take any other action authorized by agency | 


rule consistent with this Act. statu 


(c) Evmence.—Except as statutes otherwise provide (b) 
the proponent of a rule or order shall have the burden of | 


ing f 
proof. Any oral or documentary evidence may be received, | Z 
but every agency shall as a matter of policy provide for ond 


the exclusion of irrelevant, immaterial, or unduly repeti- 
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tious evidence and no sanction shall be imposed or rule or 
order be issued except upon consideration of the whole 
record or such portions thereof as may be cited by any 
party and as supported by and in accordance with the re- 
liable, probative, and substantial evidence. Every party 
shall have the right to present his case or defense by oral 
or documentary evidence, to submit rebuttal evidence, and 
to conduct such cross-examination as may be required for 
full and true disclosure of the facts. In rule making or 
determining claims for money or benefits or applications 
for initial licenses any agency may, where the interest of 
any party will not be prejudiced thereby, adopt procedures 
for the submission of all or part of the evidence in written 
form. 


(d) Recorpv.—The transcript of testimony and exhibits, 
together with all papers and requests filed in the proceed- 
ing, shall constitute the exclusive record for decision in 
accordance with section .8 and, upon payment of lawfully 
prescribed costs, shall be made available to the parties. 
Where any agency decision rests on official notice of a 
material fact not appearing in the evidence in the record, 
any party shall on timely request be afford an opportunity 
to show the contrary. 


Sec. 10. Except so far as (1) statutes preclude judicial 
review or (2) agency action is by law committed to agency 
discretion— 


(a) Richt oF REVIEW.—Any person suffering legal wrong 
because of any agency action, or adversely affected or ag- 
grieved by such action within the meaning of any relevant 
statute, shall be entitled to judicial review thereof. 


(b) Form anD VENUE oF acTion.—The form of proceed- 
ing for judicial review shall be any special statutory re- 
view proceeding relevant to the subject matter in any 
court specified by statute or, in the absence of inadequacy 
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thereof, any applicable form of legal action (including to or 
actions for declaratory judgments or writs of Prohibitoy| throug 
or mandatory injunction or habeas corpus) in any court g| ing 88 
competent jurisdiction. Agency action shall be subject 4} been § 
judicial review in civil or criminal proceedings for judicis| 
enforcement except to the extent that prior, adequate, anj 
exclusive opportunity for such review is provided by lay 


OP! 
a. & * 
(ec) Scopzr or rEvIEw.—So far as necessary to decisiq| 
and where presented the reviewing court shall decide qj 
relevant questions of law, interpret constitutional an 
statutory provisions, and determine the meaning or appl. 3 p 


eability of the terms of any agency action. It shall (A)| 
compel agency action unlawfully withheld or unreago.| ® 
ably delayed; and (B) hold unlawful and set aside agene| inforn 
action. findings, and conclusions found to be (1) arbitrary,| contra 
capricious, an abuse of discretion, or otherwise not in ag| emme 
cordance with law; (2) contrary to constitutional right| me ¥ 
power, privilege, or immunity; (3) in excess of statutory the m 
jurisdiction, authority, or limitations, or short of statutory} "'8r 
right; (4) without observance of procedure required by} %™" 
law; (5) unsupported by -ubstantial evidence in any cas forma 
subject to the requirements of sections 7 and 8 or other. There 
wise reviewed on the record of an agency hearing provide! “atin 
by statute; or (6) unwarranted by the facts to the extent! Plove 
that the facts are subject to trial de novo by the reviewing indica 
court. In making the f...soing determinations the court| “et! 
shall review the whole record or such portions as may be At the 
cited by any party, and due account shall be taken of the | tation 
rule of prejudicial error. ; 20 CO 


Executive Orders 
Executive Order 10290, September 27, 1951, 16 Fed. Reg. 9795: 


30 (b) Outside the Executive Branch. Classified security 
information shall not be disseminated outside the Execv- | 
tive Branch by any person or agency having access there- 


) 
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to or knowledge thereof except under conditions and 
through channels authorized by the head of the disseminat- 
ing agency, even though such person or agency may have 
peen solely or partly responsible for its production. 


Regulations 
Personnel and Facility Security Clearance Program. 
OPNAVNOTE 5510, May 4, 1953. 
Section I 


GENERAL 


2 & e 
3. Policy. 


a. While the military departments will assume, unless 
information to the contrary is received, that all of their 
contractors and contractor employees are loyal to the Gov- 
ernment of the United States and that granting a clear- 
ance would not endanger national security, the vital role of 
the military departments in national defense necessitates 
vigorous application of policies designed to minimize the 
security risk incident to the use of classified security in- 
formation by such contractors and contractor employees. 
Therefore, adequate measures will be taken to provide 
continuing assurance that no contractor or contractor em- 
ployee will be granted a clearance if available information 
indicates that the granting of such clearance may not be 
clearly consistent with the interests of national security. 
At the same time, every possible safeguard within the limi- 
lations of national security will be provided to assure that 
no contractor or contractor employee will be denied a 
clearance without an opportunity for a fair hearing. 
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Section III 
STANDARD AND CRITERIA 


11. Standard for Denial of Clearance. The Standard fy 
the denial of clearance shall be that, on all the inform, 
tion, the granting such clearance is not clearly consistey 
with the interests of national security. 


12. Criteria for Application of Standard in Cases ]y, 
volving Individuals. 


a. The activities and associations listed below which may 
be the basis for denial of clearance are of varying degreg 
of seriousness. Therefore the ultimate determination 9 
whether clearance should be granted must be an over.l} 
common-sense one, based on all available information, 


(1) Commission of any act of sabotage, espionage, treg. 
son, or sedition, or attempts thereat or preparation there 
for, or conspiring with, or aiding or abetting, another t 
commit or attempt to commit any act of sabotage, espio 
nage, treason, or sedition. 


(2) Establishing or continuing a sympathetic association 
with a saboteur, spy, traitor, seditionist, anarchist, or revo. 
lutionist, or with an espionage or other secret agent or 
representative of a foreign nation, or any representative 
of a foreign nation whose interests may be inimical to the} 
interests of the United States, or with any person wh 
advocates the use of force or violence to overthrow the 
government of the United States or the alteration of the 
form of government of the United States by unconstitv. 
tional means. 


(3) Advocacy of use of force or violence to overthrow 
the government of the United States, or of the alteration 
of the form of government of the United States by m- | 
constitutional means. 


' 
(4) Membership in, or affiliation or sympathetic asso 
ciation with, any foreign or domestic organization, ass | 


| 
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ciation, Movement, group, or combination of persons which 
is totalitarian, Fascist, Communist, or subversive, or which 
has adopted, or shows, a policy of advocating or approv- 
d for ing the commission of acts of force or violence to deny 
TM} other persons: their rights under the Constitution of the 
stent United States, or which seeks to alter the form of govern- 
ment of the United States by unconstitutional means. 


$I} (5) Intentional, unauthorized disclosure to any person of 
security information, or of other information disclosure 
may} of which is prohibited by law. 


res} = (6) ~ Performing or attempting to perform his duties, or 
No! otherwise acting so as to serve the interests of another 
Teall | government in preference to the interests of the United 
mM. | States. 


tre} (7) Participation in the activities of an organization 

lere} established as a front for an organization referred to in 

Tt} subparagraph (4) above when his personal views were 

spio- sympathetic to the subversive purposes of such organiza- 
tion. 


ition (8) Participation in the activities of an organization 
ev} ~with knowledge that it had been infiltrated by members of 
{ or} subversive groups under circumstances indicating that the 
tive | individual was a part of or sympathetic to the infiltrating 


) the} element or sympathetic to its purposes. 


who BION LTS Phy Pos, 
the (9) Participation in the activities of an organization re- 


the ferred to in subparagraph (4) above, in a capacity where 
titn. he should reasonably have had knowledge of the subversive 
aims or purposes of the organization. 


roy| (10) Sympathetic interest in totalitarian, Fascist, Com- 


tice munist, or similar subversive movements. 


u-| (11) Sympathetic association with a member or members 
| of an organization referred to in subparagraph (4) above. 
\(Ordinarily this will not include chance or occasional meet- 


ings, nor contacts limited to normal business or official 
my relations. ) 


1880- 


} 46949 O—60—pt. 3 16 
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(12) Currently maintaining a close continuing assoc, 
tion with a person who has engaged in activities or agg, 
ciations of the type referred to in subparagraphs (1 
through (10) above. A close continuing association may ) 
be deemed to exist if the individual lives at the gay,| 
premises as, frequently visits, or frequently communicat, 
with such person. 


(13) Close continuing association of the type deseriby 
in subparagraph (12) above, even though later separata 
by distance, if the circumstances indicate that renewal of 
the association is probable. 


(14) Willful violation or disregard of security regu. 
tions. | 


(15) Any behavior, activities, or associations which ten 
to show that the individual is not reliable or trustworthy 


(16) Any deliberate misrepresentations, falsification: 
or omission of material facts from a Personal Seeurity 
Questionnaire, Personal History Statement, or simily 
document. 


' (17) Any criminal, infamous, dishonest, immoral, o 
notoriously disgraceful conduct, habitual use of intoxicants 
to excess, drug addiction, or sexual perversion. 


(18) Acts of a reckless, irresponsible or wanton nature 
which indicate such poor judgment and instability as to 
suggest that the individual might disclose security infor. 
mation to unauthorized persons or otherwise assist such 
persons, whether deliberately or inadvertently, in activi- 
ties inimical to the security of the United States. 


(19) An adjudication of insanity, or treatment for 
serious mental or neurological disorder without satisfac. 
tory evidence of cure. 


(20) Any facts which furnish reason to believe that the 
individual may be subjected to coercion, influence, or pres 
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gure which may cause him to act contrary to the best 
interests of the national security. 


(21) The presence of a spouse, parent, brother, sister, or 
offspring in a nation whose interests may be inimical to 
the interests of the United States, or in satellites or occu- 
pied areas of such a nation, under circumstances permit- 
ting coercion or pressure to be brought on the individual 
through such relatives. 


pb. Legitimate labor activities shall not be considered in 
determining whether clearance should be granted. 


13. Criteria for Application of Standard in Cases In- 
volving Contractors. The granting of a clearance to a con- 
tractor should not be clearly consistent with the interests 
of national security if the clearance of an officer, director, 
owner or key employee of the contractor who is required 
to be cleared in connection with a facility security clear- 
ance has been or would be denied under the standard and 
criteria contained in paragraphs 11 and 12 above. 


Section IV 


PRocEssSING oF CasEs 


16. Initial Adjudication Procedures (Screening Division 

Action). 
cs * 3 

c. If the Screening Division determines unanimously 
that a clearance should be granted, it will prepare its find- 
ing in the form set forth in paragraph 20d, substituting 
the word ‘‘Secreening’’ for ‘‘Appeal.’’ The Executive 
Secretary will notify the agency which forwarded the case 
to him of the decision and instruct it to grant the clear- 
ance. In the event such unanimity cannot be reached, 
action will be taken in accordance with subparagraph d 
below. 
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d. If the Screening Division concludes on the basis of 
the entire file and in accordance with the standard anj 
criteria set forth in Section III that the case does not way. 
rant, a security finding favorable to the contractor or ep. 
tractor employee, it will, in collaboration with the Security 
Advisor and the Legal Advisor, prepare a notice of pro. 
posed denial or revocation of clearance and a Statemen 
of Reasons which will be as specific and detailed as, in the | 
opinion of the Screening Division, security consideration 
permit, in order to provide the contractor or contractor en. 
ployee with sufficient information to prepare a reply. Th 
notice will also forward to the contractor or contractor 
employee a copy of this directive and will inform him of 
his right within 10 calendar days from the date of his 
receipt of the notice, to reply to the Statement of Reasons 
in writing under oath or affirmation, together with such 
statements, affidavits or other documentary evidence as he 
may desire to submit. 

* 6 ow 


18. Action by the Appeal Division. 


ce. Whenever the contractor or contractor employee re. 
quests a hearing within the time specified, the Appeal Divi- 
sion will set a time and place for the hearing and will re. 
quest the Executive Secretary to notify him thereof. The 
hearing will be held as soon as practicable allowing the | 
contractor or contractor employee a reasonable time to| 
prepare his case and obtain witnesses if desired. 


d. Each individual case file referred to an Appeal Divi:- 
sion will be studied, prior to the hearing, by each Division 
member who is to participate in the hearing and in the 
determination of the case. In this way, Division members 
will be able to conduct the hearing in an intelligent man 
ner by being informed in advance of the facts giving rise 
to the case, and thereby become aware of those areas 
which will require exploration and explanation at the time 
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of the hearing. However, it must be borne in mind con- 
stantly when studying the file prior to the hearing that 
the investigative reports, Statements of Reasons, and other 
information in the file may represent only one side of the 
case, and that the employee has not, as yet, introduced his 
entire defense. Accordingly, Division members should not 
form any premature conclusions as to the eventual deter- 
mination of the case. 


e, The Appeal Division may, on its own motion, request 
the attendance of such witnesses as it deems appropriate. 
Invitations should state the time and place where the hear- 
ing will be held and that the Government cannot pay wit- 
ness fees or reimbursement for travel or other expenses. 


19. Conduct of Hearings. 


a. Hearings are designed to accomplish two major pur- 
poses: (1) to permit the contractor or contractor em- 
ployee to present evidence in his behalf and (2) to give 
the Appeal Division an opportunity to consider all avail- 
able information and make searching inquiry to aid it in 
reaching a fair and impartial determination. Accord- 
ingly, such hearings are not to be conducted with the for- 
mality of a court proceeding. Rather, the hearings will 
be conducted as administrative inquiries held for the pur- 
pose of affording the contractor or contractor employee an 
opportunity to be heard and to permit the Appeal Division 
to inquire fully the matters related to the particular 
case, 


b. The Security Advisor will be present at the hearing 
to furnish advice to the Appeal Division and to assist it in 
making certain that the record is complete. He may inter- 
rogate witnesses who appear before the Division, but he is 
in no sense a prosecutor and will not conduct himself as 
such. In the discretion of the Division, the Security Ad- 
visor and the Legal Advisor may attend executive sessions 
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of the Division, but they will not attend the executive gq 
sion at which the Division arrives at its final finding ajj| 
determination. | 


ce. Hearings will be conducted in an orderly manner an! 
in a serious atmosphere of dignity and decorum. The 
may be attended only by the members of the Division par.| 
ticipating in the hearing, the contractor or contractor en,| 
ployee and his counsel or representative, the Legal Advisor, 
other authorized government personnel, and such Witnesses| 
as the Government or the contractor or contractor em.| 
ployee desires to introduce. The contractor or the ¢op.| 
tractor employee and his counsel or representative may be! 
present throughout the hearing. Usually a witness may) 
be present only when he is actually testifying. 


d. The Appeal Division may consider any informatio 
either oral or written, which, in the minds of reasonable| 
men, is of probative value to determine the issue involved, 
Strict rules of evidence will not be followed, but reason. 
able bounds with respect to relevancy, materiality and com. 
petency will be maintained. Every reasonable effort will 
be made to obtain the best information available. Hear- 
say matter may be admitted without regard to technical | 
rules of admissability and accorded such weight as the ea 
cumstances warrant. 


e. Hearings will be called to order by the Chairman, who | 
will make an opening statement substantially as follows: | 


‘‘The Appeal Division of the (Eastern-Central- | 
Western) Industrial Personnel Security Board estab. | 
lished by order of the Secretaries of the Army, Navy, | 
and Air Force is now ready to proceed with the hear. | 
ing in the case of (name of contractor or contractor 
employee). This is not a court of law and strict rules | 
of evidence and court procedures are not followed. | 
This is an administrative hearing held for the purpose | 
of affording you an opportunity to be heard and to | 
permit the Division to inquire fully into the matters 
related to your case. You have the right to participate | 
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in this hearing and to be represented by counsel or 
other representative and to present witnesses in your 
behalf. You can assist the Division in arriving at a 
fair and just determination in your case by giving 
full and frank answers to all questions the Division 
may have and by confining your attention to matters 
related to your case. The transcript to be made of 
this hearing will not include all material in the file of 
the case in that it will not include reports of investi- 
gation conducted by the Federal Bureau of Investi- 
gation or other investigative agencies which are con- 
fidential. Neither will it contain information concern- 
ing the identity of confidential informants or informa- 
tion which will reveal the source of confiidential evi- 
dence. The transcript will contain only the State- 
ment of Reasons, your answer thereto, and the testi- 
mony actually taken at this hearing.’’ 


f. Following the opening statement, the Chairman will 
read the Statement of Reasons and inform the contractor 
or contractor employee that if he so desires he may make 
any statement he wishes and introduce any witnesses in 
his behalf. Statements by the contractor or contractor 
employee and all testimony of witnesses must be made 
under oath or affirmation administered in the following 
manner : 


‘‘Do you, (name of employee or witness) solemnly 
(swear) (affirm) that the testimony you are about to 
give in the case now in hearing shall be the truth, the 
whole truth, and nothing but the truth, (so help you 
God) ?”’ 


g. Appeal Divisions are directed to conduct proceedings 
in such manner as to protect from disclosure classified 
security information or information tending to compro- 
mise investigative sources or methods. The Division 
should give the contractor or contractor employee the ful- 


| lest possible opportunity, consistent with security consid- 


erations, to explain or refute derogatory information con- 


| tained in the investigative reports, but it is imperative 
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that proposed lines of questioning be considered carefully| 
in the light of security principles. 





h. Subsequent to the statement of the contractor or op, 
tractor employee and the introduction of such witnesses ag | 
he may desiré, the hearing will proceed as directed by the | 
Division. The Division may recess the hearing at any time | 
and meet in executive session. No transcript of an exegy. 
tive session will be made as such session is not considered 
a part of the hearing. Before the Division adjourns the | 
hearing it should ask the contractor or contractor em. | 
ployee whether he desires additional time to secure an | 
present evidence. He will present such additional evidence 
at such time as the Division directs. Usually such eyj. | 
dence will be in affidavit or documentary form. 


i. A verbatim transcript will be made of the hearing w| 
qualified reporters and the transcript will be made a perma. 
nent part of the record. The contractor or contractor em. 
ployee will be furnished a copy of the transcript, less ex. 
hibits, without cost if he, or his counsel or representative, 
requests it. The transcript will be reviewed by the Divi. 
sion in collaboration with the Security Advisor, prior to 
release to insure that it contains no classified security 
information. 


j. If the contractor or contractor employee or his counsel 
or representative desires to submit corrections in the tran. | 
script to the Division, he will note the corrections on a | 
separate statement, designating the page and line. The | 
statement of corrections must be filed within the time set 
by the Division. The Division will determine what cor. 
rections are allowable, will enter upon the transcript by 
marginal notation the corrections which are allowed, and 
will enter on the statement filed by the contractor or con- 
tractor employee the corrections which are rejected. This 
statement will be made a part of the original transcript 
so that it may be a permanent part of the record. The 
Division in its discretion may call upon the contractor or 
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contractor employee, his counsel or representative, for a 
discussion of the corrections prior to its determination 
thereon. Corrections will be allowed solely for the purpose 
of conforming the transcript to the actual testimony. 


90. Appeal Division Determination. 


a. As promptly as possible after the hearing, and after 
full consideration of the complete file, including all evi- 
dence, arguments, briefs, testimony and discussions in each 
ease, the Division will meet in executive session and reach 
its determination under the standard and criteria set forth 
in Section ITI. 


b. The determination will be reached by majority vote, 
will be recorded in writing, signed by the members, and 
will be made a permanent part of the record in each case. 
If a minority opinion is given, it will also be made a part 
of the permanent record. 


ec. The determination will include a finding with respect 
to each of the statements set forth in the Statement of 
Reasons. 


d. The findings will also include any other statements 
pertinent to the determination of the case, and a state- 
ment in the following form: 


‘“‘The Appeal Division determines that, on all the 
available information, the granting of clearance to 
eT en ee for access to classified 
security information is (is not) clearly consistent with 
the interests of national security.’’ 


e. Decisions of the Appeal Division shall be final, sub- 
ject only to reconsideration on its own motion or at the 
request of the appellant for good cause shown or at the 
request of the Secretary of any military department. 
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APPENDIX B 


| 

ANALYSIS OF SWORN TESTIMONY AND CONTEMPo 
RANEOUS DOCUMENTS RELATING TO 
ADVANCED BY EASTERN INDUSTRIAL PERSONNE, 
BOARD AS GROUNDS FOR DENYING CLEARANCE 
TO WILLIAM LEWIS GREENE. 


I. Reasons arising out of Greene's attempt to interest militar, 
Officials attached to the Soviet Embassy in the preaaan 
his company. 


9. During 1943 SUBJECT was in contact with Col. Blexsnden | 
of the eee ae Embassy. who has been identified as » 
agent of the Red Army Inte nce. | 


Facts WuicH Rerute Any ADVERSE INFERENCE F'Rom 7 
CHARGE: 


A. The board apparently abandoned this charge, as there | 
is no adverse finding based upon it. (R. 23, 24) | 


B. The security officer admitted that Greene’s testimony | 
with reference to Hess was in accordance with the material 
contained in his file. (R. 422, 425) 


C. Hess, a confidant of the Benes government of Czech. 
oslovakia, fled when the Communists assumed power in that 
country, and was admitted to the United States as a polit | 
ical refugee. He is now employed by Pan-American Air. | | 
lines. (R. 260). | 

| 


D. Greene met Colonel Alexander Hess, then military | 
attache of the Czech free government in exile, at a dinner | 
arranged by Henri Hochfeld, an employee of ERCO for | 
the purpose of having Hess introduce Greene to Colonel 
Berezin, the assistant military attache for air of the 
Soviet Embassy. (R. 82, 259, 260). 
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about 1942 and continuing for several years there- 
a. SUBJECT maintained sympathetic association with various 
officials of the Soviet Embassy: including Major Constantine L 
Ovchinnikov, Col. Pavel F. rezin, Major Pavel N. Asseev, 
Col. Ilia M. Saraev, and Col. Anatoly Y. Golkovsky. 


Facts Wich Rerute Any Apverse Finpines From Tus 
CHARGE: 


A. Greene never met Major Ovchinnikov. (R. 87, 263, 
964) His testimony in this respect is corroborated by an 
examination of The Diplomatic Lists, which show this name 
for the first time in February, 1940, and for the last time 
in July, 1941. Greene’s testimony that the first contact 
with any Soviet diplomat occurred late in 1942 (R. 422) 
was challenged by the security officer, who stated that the 
first meeting occurred early in 1943. (R. 422). In either 
event, Ovchinnikov was no longer in the United States. 


C. The social meetings with these diplomats were of the 
most formal kind. (R. 64, 65, 82-86, 260-263). 


D. The sole purpose of the meetings was the hope of 
selling the Soviet the Schwartz propeller (R. 64) after it 
was rejected by the United States military departments. 
(R. 64, 247, 248). Greene also attempted to make sales 
to the Chinese Nationalist government (R. 248) and the 
Portuguese government. (R. 424). Greene’s testimony 
is at least partially corroborated by that of Dr. Juliana 
Day. (R. 228). 


K. The social affairs to which Greene was invited were 
attended by many notables who cannot possibly be accused 
of Communist sympathies. (R. 86, 264, 265). See also, 
“Foreign Minister Molotov Steals Show at Celebration,”’ 
The Evening Star, November 8, 1946, p. B-3. This news- 
paper report indicates that among the guests was Mr. 
Justice, then Attorney General, Clark. 


G. Greene was entitled to additional compensation for 
sales. (R. 247). His testimony was corroborated by that 
of Colonel Henry A. Berliner. (R. 309). 
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H. Greene’s superiors knew of and encouraged his 
attempt to sell the propeller to the Soviet, (Testimony of 
L. A. Wells, R. 146, 251; Testimony of Colonel Henry 4 
Berliner, R. 73, 74, 310-312) which had been a substantia] 
customer of ERCO. (Testimony of L. A. Wells, R. 146, 
Testimony of Colonel Berliner, R. 75, 309). 


II. Reasons relating to asserted associations with named per. 
sons, which associations were ordinary business relation. 
ships specifically excluded from the purview of th: 
regulations. ({12a(11), supra p. 10a) 


12. During the period between 1942 and 1947 SUBJECT maintaing 
frequent and close associations with many Communist party 
members, including Richard Sasuly and his wife Elizabeth ,, , 


13. During substantially the same period SUBJECT maintained 
close association with many persons who have been identified 
as strong supporters of the Communist conspiracy, including 
Samuel J. Raden, eee 


8. During 1946 and 1947 SUBJECT had ent sympathetic 
association with Dr. Vaso Syrzentic of the Yugoslav Embassy, 
Dr. Syrzentic has been identified as an agent of the Interna. 
tional Communist Party. 


Facts Wuicu Rerute ANY ADVERSE INFERENCE F'Rom TuHesp 
CHARGES: 


A. The board has apparently abandoned the charge as 
to Dr. Srzentic, the commercial attache of the Jugoslay 
Embassy, as there is no adverse finding based upon it. 
(R. 23, 24). 


B. Greene met Sasuly originally because Sasuly was 
Jean Hinton Greene’s superior at the Department of 
Agriculture. (R. 60, 236). The families saw each other 
infrequently. (R. 60, 94, 236). Greene and Sasuly were 
not particularly friendly. (R. 95, 236). 


C. At a cocktail party, Greene learned of General Homes, 
which was engaged in the building of a pre-fabricated house, 
He believed that he could secure some consulting work for 
himself, while at the same time, selling ERCO produets, 
because of his familiarity with handling aluminum. (BR. 
95, 236). He sought Sasuly’s aid in securing this work, 
and to compensate Sasuly for this help, a partnership which 
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lasted from February to July, 1947, was formed. (R. 237) 
Greene’s testimony was corroborated by the partnership 
agreement and the letter of termination of the partnership. 
(R. 239). The strictly business nature of this association 
is confirmed by the correspondence introduced in evidence, 
(R. 240), and by the testimony of Clements. (R. 387). 


D. Samuel Rodman was interested in General Homes 
and Greene met him in that connection only. (R. 119, 239) 
It is, however, possible that Greene also met Rodman in 
connection with the affairs of Radio Station WQQW, since 
both were stockholders. (R. 432). 


D. Greene met Srzentic only once, a meeting arranged 
by Sasuly in an effort to sell engineering services. (R. 98, 
99, 241, 417-419). 


11. SUBJECT had a series of contacts with Laughlin [sic] Currie 
during the period 1945-1948. 


Facts WuicH Rerute Any ApversE INFERENCE From THis 
CHARGE: 


A. At the time that Greene met Dr. Currie, the latter 
was a special assistant to the President of the United 
States. (R. 224). 


B. Currie, who was about to become the manager of an 
investment trust, needed the services of an engineer who 
could evaluate potential investments, (R. 223) and employed 
Greene at the rate of $100 a day for such work. (R. 224). 


C. That all of the relationship between Greeme and 
Currie was in connection with this consulting work is 
corroborated by the correspondence between Greene and 
Currie introduced in evidence, (R. 226) and by the testi- 
mony of Clements. (R. 387, 388). 


D. Dr. Currie offered Greene regular employment, (R. 
224), but this employment was refused by Greene. (R. 225). 


E. Dr. Currie was specifically stated by Miss Elizabeth 
Bentley not to have been a Communist, and has denied 
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under oath, at least twice, that he was a Communist, or fhg 
he participated in any espionage. ‘‘Hearings Regarding 
Communist Espionage in the United States Government,” 
Hearings before the Committee on Un-American Activities 
House of Representatives, 80th Congress, 2d Session, 
July 31, 1948, p. 519, August 13, 1948, p. 853. 


F. The Currie relationship was apparently regarded | 
of no significance by the hearing board in the first pro. 
ceedings, since no mention was made of it, although ob. 
viously this information was available to that board. 


III. Reasons arising out of the associations connected with thy 
marriage to Jean Hinton Greene. 


A. The marriage relation itself: 


2. SUBJECT’S first wife, Jean Hinton Greene, to whom he wy 


m from approximately December 1942 to approximately 
December 1947, was an ardent Communist during the greats 


4. Many a a reliable witnesses have testified that 
the period of SUBJECT’S first marriage his personal po 
sympathies were in accord with those of his wife. in that hy 
was sympathetic towards Russia; followed the Communis 
Party “line”: presented “fellow-traveller” arguments; was ap. 
parently influenced by “Jean’s wild theories”: etc. 
Facts WuicH Rerute ANY ADVERSE INFERENCE F'rom THesp 


CHARGES: 


A. Although the point may seem technical, it should he 
pointed out that these paragraphs reflect the gross in 
accuracy of the security officers. No one has ‘‘testified” 
to these things. What is referred to as ‘‘testimony”’ © in 
fact the unsworn hearsay of unidentified persons, as re. 
ported by one or more investigators. 


B. Allegations which use such terms as Communist Party 
line, fellow-traveller arguments, and Jean’s wild theories, 
etc., are on their face so vague that it is impossible to prove 
or disprove them. Except as they constitute epithets, these 
terms are simply without semantic content. 


part of the period of the marriage. 
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(. Nothing in this record supports the charge that Jean 
Hinton Greene was an ardent Communist. Three witnesses, 
Greene, Dr. Juliana Day, and Dr. Marjorie Greenberg, 
testified that there was nothing which, at the time, indicated 
that Jean Hinton Greene was a Communist. (R. 493, 231, 
373, 374). Nothing mentioned by the security officer sup- 
ports the conclusion, necessarily, that Jean had any Com- 
munist sympathies. The testimony shows that many of 
the witnesses characterized her as ‘‘radical’’ but the only 
specification of her radicalism was her interest in labor 
unions. (See, e.g., Testimony of Colonel Berliner, R. 312). 
Cf. Regulations, {| 12(21)(b), Supra, p. 12a. One inform- 
ant is said to have referred to Jean Hinton Greene as a 
“narlor pink’? (R. 410). Nor should the reference (R. 
282) to the supposed information that there were no mat- 
tresses in the Greene house be unmentioned. Unfortu- 
nately, slipped dises and the necessity of using a bed- 
poard (R. 379) are not ailments confined to ardent Com- 
munists. 


D. There is no possibility of any intelligent and rational 
person concluding, in the face of the over-whelming cor- 
roboration of Greene’s testimony (R. 218, 221, 436-438) 
that there was political disagreement between him and 
Jean Hinton Greene. Jean’s letter (R. 231), and the testi- 
mony of Clements, (R. 154, 155, 385, 386) Mountjoy, (R. 
166, 354, 355), Colonel Berliner, (R. 76, 313, 314), and Dr. 
Marjorie Greenberg (R. 370, 371) confirm this testimony. 
Even the board’s alleged informant, while supposedly as- 
serting that Greene had once agreed with his former wife, 


is said to have reported a complete change in viewpoint. 
(R. 410, 411). 


3. During the period of SUBJECT’s first marriage he and his wife 
had many Communist publications in their home, including 
the “Daily Worker’: “Soviet Russia Today”: “In Fact”; and 
Karl Marx's “Das Kapital.” 


Facts Wnicn Rervte Any Apverse INFERENCE From THIs 
CHARGE: 


A. All of these publications were inquired about in the 
first hearing. (R. 62, 132, 133). In addition, this board 











1194 SECURITY AND CONSTITUTIONAL RIGHTS 


inquired about ‘‘Militant’’, ‘‘Fourth International’’, an 
‘‘The New Masses.’’ Both the first and second boay 
obviously believed Greene’s testimony that he was yp, 
familiar with these publications. (R. 133). 


B. Greene presently subscribes to none of these pubji. 
cations. They have not been in his house for at leas 
twelve years. 


C. A complete list of the books owned by the Green 
family was submitted to the second board as an exhibit pre. 
pared by Mrs. Evan Fisher, where the books were stored, 
(R. 396, 397). Since this complete list is in the possession of 
the military departments, it may be assumed that any 
questionable or proscribed ones would have been mentioned 
in the findings of the board. 


D. In discussing the ‘‘Daily Worker’’ (R. 404), the 
security officer quoted ‘‘Investigation of Un-American 
Propaganda Activities in the United States, Appendix, 
Part IX, ‘‘Special Committee on Un-American Activities, 
House of Representatives, 78th Congress, 2d Session 
(1944), p. 678. Possibly his over-sight caused him to 
neglect to mention that the same report, tbid., p. 679, 
called attention to the fact that on August 14, 1944, which 
was about the time that Greene was supposed to have seen 
the ‘‘Daily Worker’’, the paper carried, with his consent, 
a letter of praise written by then United States Senator 
Harry S. Truman. 


B. Associations which occurred as a result of the mar- 
riage to Jean Hinton Greene: 


10. mitre | 1946 and 1947 SUBJECT maintained close and sym 
athetic association with Mr. and Mrs, Nathan Greg Silver. 
coidine and William Ludwig Ullman. Silvermaster > and Gia 
have been identified as ener of a Soviet Espionage Ap- 
paratus active in Washington, D. C.., duting the 1940's, 


12. During the period between 1942 and 1947 SUBJECT main- 
tained frequent and close associations with many Communist 
Party members, including Richard Sasuly and his wife Eliza- 
beth [discussed supra, p. 2la-22a], Bruce Waybur and his wife 
Miriam, Martin Popper, Madeline L. Donner, Russell Nixon 
and Isadore Salkind. 
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13. During substantially the same period SUBJECT maintained 
close association with many persons who have been identified 
as strong supporters of the Communist conspiracy, including 
Samuel J. Rodman [discussed, supra, p. 22a), Shura Lewis, 
Owen Lattimore, Ed Fruchtman, and Virginia Gardner. 


Facts WaicH Rerutre Any Apverse INFERENCES F'Rom THESE 
CHARGES: 


A. The first board obviously accepted Greene’s testimony 
as to his relationship with these persons. The second 
poard appears to have accepted his testimony with respect 
to Owen Lattimore, Ed Fruchtman, and Virginia Gardner, 
since these people are not mentioned in the findings. (R. 


23, 24). 


B. All of these people were persons whom Jean Hinton 
Greene met, primarily in connection with her employment 
at the Department of Agriculture. All of them had posi- 
tions of prestige in the Community. (R. 59, 116, 200, 210, 
with regard to Waybur; R. 105, 211, with regard to Popper; 
R. 112, 213, 214, with regard to Nixon; R. 114, 214,-with 
regard to Salkind; R. 117, 118, 214, 215, with regard to 
Shura Lewis; Silvermaster & Ullman, R. 101-104, 201-203; 
384; 385; 425-429) 


C. Greene knew none of these people before his marriage 
to Jean Hinton Greene. (R. 115, 205). Even during the 
marriage, these were not friends of Greene himself, as is 
confirmed by the testimony of Dr. Marjorie Greenberg and 
Clarence J. Clements, Jr. (R. 368, 369, 384). 


D. Greene has seen none of these people for almost 
twelve years. (R. 205). The acquaintanceships, casual as 
they were, ended with the termination of the marriage to 
Jean. (R. 205). This testimony is corroborated by the 
testimony of the present Mrs. Greene, (R. 394, 395) Bur- 
gess, (R. 331), and Hubbard. (R. 341). 
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IV. Reasons relating eal Age directo! 


1. 1842 SUBJECT was a member of the W m Bet 
Shop Association, an organisation that has been offi B. A 
as _ Aer General of the United States as Commeal 

subve 


Facts Wuicu Rerute Any Avverse INFERENCE From Try 
CHARGE: 























A. Greene paid dues of one dollar for one year in ordy 
to secure a patronage discount in connection with thy 
purchase of books and records. (R. 126, 204 et seq.) 


B. He never rejoined the Bookshop after this first yea, 
(R. 204). 


C. The attorney general, in his memorandum of reason 


for citing the Book Shop took account of the fact that ji a? 
was a commercial enterprise and said, ‘‘In view of it » 
nature, investigations of charges of participation in the 
Washington Cooperative Book Shop have been restricted Facts 
to exclude mere patrons or subscribers and to include only CE 
those fairly charged with participation in its management,.”| A. T 
Reprinted in ‘‘Un-American Propaganda Activities, Ap| “Repo 
pendix IX,’’ Special Committee on Un-American Activities| Investt 
House of Representatives, 78th Congress, 2d session, p,| States, 
1675. Under this definition, Greene was not a member of | Repres 
the Book Shop. Report 
S.In about 1846 SUBJECT invested elon" and ie $1000. in tw | 3: 6 
Metropolitan Broadcasting Corporat became 1} the att 
director of its Radio Station It has been reliabl oy: 
reported that many of the seattle st ane corporation wen | )0ssibi 
Communists or pro-Communists and that the news coverage ani ings al 

radio programs of Station WQQW frequently paralleled th 
Communist Party “line. C4 
Facts Wuicn Rerutre Any Apverse INFERENCE From Tap | {inner 
CHARGE: Semen 
A. The station was intended to provide broadcasting | *"¢ 
of classical music with a minimum of advertising. Greene ot 
“ ve 


believed that such a station was needed and would bh 
successful financially. (R. 2438, 244). He served asa 
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td} director of the corporation from the early part of 1947 
to the summer of 1947. (R. 244). 


B. A photostatic copy of the list of stockholders at the 
time Greene was connected with the station was filed as 
lan Exhibit in the second hearing. There has been no 
| specification as to which of these persons are allegedly 
(ommunist or pro-Communist. 


C. The news coverage was supplied by the Associated 
Press. (R. 415). 


D. The source of the characterization of the station as 
‘|| pro-Communist is revealed by the security officer to have 
heen ‘Rankin and Bilbo.’’ (R. 439). 


6.On 7 April 1947 SUBJECT and his wife Jean attended the Third 
Annual Dinner of the Southern Conference for Human Welfare, 
an organization that has been officially cited as a Communist 
front. 


Facts Wuich Rerute Any ApverseE INFERENCE From THIS 
CHARGE: 


A. The ‘‘official citation’’ to which reference is made is 
“Report on Southern Conference for Human. Welfare,’’ 
Investigation of Un-American Activities in the United 

.| States, Committee on Un-American Activities, House of 
Representatives, 80th Congress, Ist Session, June 16, 1947, 
Report No. 592. 


B. Greene’s only connection with this organization was 
the attending of the dinner mecting, although there is a 
possibility that he might have attended two of these meet- 
ings and not one. (R. 242). 


(. The description of the statements made at the 1947 
dinner, as quoted by the security officer from the House 
Committee report, supra, at p. 10, is at complete diver- 
gence with the contemporaneous report of the meeting 
which appeared in The Evening Star the following day. 
“Welfare Conference Warned of Forces Fighting Demo- 
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cracy,’’ The Evening Star, April 8, 1947, p. B-3. Greene, 
recollection of the meeting (R. 92) is in substantial agra, 
ment with the report in the Evening Star. This new. 
paper reports that Mr. Justices Black and Douglas were j, 
attendance. 


V. The finding that Greene is of doubtful credibility. (R. 1 


Tuis CuHarce Is Rerutep By THE FoLiowine Facts 


A. The board at the first hearing accepted Greene, 
testimony, and the board at the second hearing, whic 
purports to doubt his credibility, believed his uncorrobo. 
rated testimony as to Hess, Syrzentic, Owen Lattimore, Kj 
Fruchtman, and Virginia Gardner. 


$$$ TTT 


B. No mention of this charge was made until March 1) 
1956, a year and a half after the institution of this suit, 
and the charge is then made in a document prepared by 
respondent’s subordinates for an obviously self-serving 
purpose. 


C. Greene’s testimony was corroborated with respect to 
important issues by the testimony of disinterested witnesses 
and by documentary evidence. 


es 


D. Greene’s testimony was stated to have been in accord 
with that of the alleged informants. (e.g., R. 422, 425). 
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INDEX 


Opinions below 
Jurisdiction 


‘« Questions presented 

Statutes and regulations involved 
ney} Statement 
hich 1. Factual background 
Ei Summary of argument 

Argument 

I. The regulations establishing the industrial se- 

1 12 curity program are based on the executive 
suit power of the President and do not violate any 
1 by statutory restrictions 


II. The interest of a private person in having access 
to classified defense information in order to be 
able to work on classified government contracts 
is not “liberty” or “property” entitled to pro- 
cedural due process protections 

A. Access to classified defense intormation is 
& permissive use of property afforded 
by the Government solely for its own 
convenience and no analogous interest 
has been recognized as legally pro- 
tected 
B. Control over military secrets is an exec- 
utive function which has never been, 
and should not be, subjected to judi- 
cial review 
C. The interest in reputation injured by 
denial of a security clearance is not 
independently entitled to constitu- 
tional protection 
III. Assuming that petitioner’s interest in access to 
classified defense information was constitu- 
tionally protected, the procedures provided in 
this case satisfied the requirements of due 
process 
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OPINIONS BELOW : which 


The opinion of the district court (R. 476-79) ig m| mitte 
ported at 150 F. Supp. 958. The opinion of the court! gentec 
of appeals (R. 480-96) is reported at 254 F. 2d 944) 4,7 


JURISDICTION | estab! 


The judgment of the court of appeals was entered bone! 
on April 17, 1958 (R. 496-97). The petition fora) Yt? 
writ of certiorari was filed on July 16, 1958, and was 5 
granted on October 27, 1958 (R. 497). 358 U.S, 87%| fed! 


The jurisdiction of this Court rests upon 28 U.S.C. a. 
1254(1). ; 
QUESTIONS PRESENTED deni 


Petitioner, as an executive employee of a govern- = 
ment contractor engaged in classified defense research, | 
was denied access to classified defense information| ‘I 
after a determination by appropriate government off-| tions 
1 The action has abated as to Mr. Anderson, who ceased serv- dad 


ing as Secretary of the Navy on April 30, 1954, and as Deputy 
Secretary of Defense on August 4, 1955 (R. 12). 
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gals that the granting of such access would not be 
dearly consistent with the interests of national se- 
curity. This determination was made on the basis of 
evidence offered by petitioner and confidential infor- 
mation contained in government files, a summary of 
which was furnished to petitioner to the extent per- 
mitted by security considerations. The questions pre- 
sented are: 

1. Whether the Department of Defense regulations, 
establishing the procedures pursuant to which peti- 
tioer was denied access to classified information, 
were authorized by statute or otherwise. 

2. Whether petitioner’s interest in access to classi- 
fied information was “liberty’’ or “property” of which 
he could not be deprived without due process of law. 

3. Whether the procedures by which petitioner was 
denied access to classified information satisfied the re- 
quirements of due process of law. 


STATUTES AND REGULATIONS INVOLVED 


The pertinent portions of the statutes and regula- 
tions involved are set out in the Appendix, tnfra, pp. 


| Ja-Sla. 


————————————— a 


STATEMENT 


Petitioner was formerly the General Manager and 
Vice President in charge of engineering of the Engi- 
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neering and Research Corporation (ERCO), a corpo. 
ration engaged in classified research under contrac 
with the Department of the Navy (R. 27). Each of 
the contracts incorporated by reference the Depart. 
ment of Defense Industrial Security Manual for Safe. 
guarding Classified matter.’ In addition, in a basi 
security agreement entered into on June 5, 1951 (BR. 
17-21), ERCO undertook “to provide and maintain 
a system of security controls within its or his om 
organization in accordance with the requirements of 
the Department of Defense Industrial Security Man. 
ual attached hereto and made a part of this agreement 
** *”” (R. 18.) The Manual in turn provided: 


[14. e.] The Contractor shall exclude (this 
does not imply the dismissal or separation of 
any employee) from any part of its plants, fac. 
tories, or sites at which work for any military 
department is being performed, any person or 
persons whom the Secretary of the military 
department concerned or his duly authorized 
representative, in the interest of security, may 
designate in writing. 

* * * * * 

[16.] No individual shall be permitted to 
have access to classified matter unless cleared 
by the Government or the Contractor, as the 
case may be, as specified in the following sub 
paragraphs and then he will be given access to 


2 Pertinent portions of the Manual, dated January 18, 1951, 
are reprinted in the Appendix to this brief, infra, pp. 28a-3la 
The entire Manual is contained in the original record at pp. 
44-62. 
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such matter only to the extent of his clear- 
ance. * * * 


In accordance with this provision, the Secretary of 
the Navy, on April 17, 1953, advised ERCO as fol- 
lows (R. 2-3, 29) : 


I have reviewed the case history file on Wil- 
liam Lewis Greene and have concluded that his 
continued access to Navy classified security 
information is inconsistent with the best in- 
tests of National security. 

In accordance with paragraph 4. e. of the 
Industrial Security Manual for Safeguarding 
Classified Security Information, therefore, you 
are requested to exclude William Lewis Greene 
from any part of your plants, factories or sites 
at which classified Navy projects are being 
carried out and to bar him access to all Navy 
classified security information. 

In addition, I am referring this case to the 
Secretary of Defense recommending that the 
Industrial Employment Review Board’s deci- 
sion of 29 January 1952 be overruled. 


ERCO promptly complied with this request (R. 176) 
and at some time thereafter terminated petitioner’s 
employment (R. 3, 176). 

This suit was instituted by petitioner on August 20, 
1954 (R. 1), seeking a judgment (a) declaring the 
acts of the respondents ‘‘in advising plaintiff’s em- 
ployer that plaintiff could not be employed, illegal, null, 
void and of no effect ;’’ (b) restraining the respondents 
from ‘‘doing any act in pursuance of the said illegal dec- 
laration that plaintiff is not entitled to be employed by”’ 
ERCO; and (c) requiring respondents to advise 
ERCO that the letter of April 17, 1953, is null and 
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void (R. 8-9). The district court, on April 8, 197,, On 
granted the respondents’ motion for summary judg.| potific 
ment and for dismissal of the complaint (R. 476~79)} to cla 
This judgment was affirmed by the court of appeak} mater 
on April 17, 1958 (R. 480-97). for p 
1. Factual background. With the exception of ,| work 
short period of time not here material, petitioner ; right 
been employed by ERCO since 1937 (R. 2). In con} ployn 
nection with this work, he had been given clearang| to a |! 
to classified information by the Army on August 9! gel an 
1949; by the Assistant Chief of Staff G-2, Military} At 
District of Washington, on November 9, 1949; and by| ing o1 
the Air Materiel Command on February 3, 1950 (R.} of th 
28). However, on November 20, 1951, the Army. 
Navy-Air Force Personnel Security Board * 3 tion 





ERCO by letter that, on the basis of information then 
available to it, the Board had tentatively decided to 
deny ERCO access to classified Department of De. 
fense contracts, and to revoke ERCO’s previously 


granted security clearance, for the reason that} On 
the Board had taken tentative action to deny peti-| meme 
tioner access to all classified information (R. 31-32), | —— 
In order to remove this impediment to ERCO’s fu- oe 
ture work on classified contracts, petitioner left the ingtor 
company on extended furlough pending final determi- | with | 
nation of his case, and the Board was so advised or 
(R. 32-34). pa 

that, 


*'This was the screening board responsible under the tha | 1044— 
existing industrial security program for making initial » | 7 Ap 
curity determinations. The procedures governing this boari | Welf 
are set out in the Appendix, infra, pp. 2a-20a. | DC. 

) Comer 
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7,| On December 11, 1951, ERCO and petitioner were 
dg.| notified that petitioner’s existing clearances for access 
9),} to classified Department of Defense information and 
ak} materials were revoked and that consent was denied 
for petitioner’s continued access to classified contract 
work (R. 34-36). Petitioner was also advised of his 
right to appeal this decision to the Industrial Em- 
ployment Review Board (IERB), including the right 
to a hearing before that board with or without coun- 
| 9 | gel and witnesses of his selection. 





f a 


At petitioner’s request, the IERB scheduled a hear- 
ing on the matter and furnished him with a statement 
of the grounds upon which the screening board had 
determined to deny him access to classified informa- 
tion (R. 37-38). This hearing was conducted on 
January 23, 1952 (R. 39-171), following which the 
IERB reversed the decision of the screening board 
and granted petitioner access to classified information 
up to and including ‘“‘secret’”’ (R. 172-73). 

On March 27, 1953, the Secretary of Defense, by 
memorandum to the three service Secretaries, abol- 





‘This statement was as follows (R. 37): 
“That over a period of years, 1943-1947, at or near Wash- 
the ington, D.C., you have closely and sympathetically associated 
mi- | with persons who are reported to be or to have been members 
sed | of the Communist Party; that during the period 1944-1947 
you entertained and were visited at your home by military 
_ Iepresentatives of the Russian Embassy, Washington, D.C.; 
| that, further, you attended social functions during the period 
hen | 1944-1947 at the Russian Embassy, Washington, D.C.; and on 
s% | 7 April 1947 attended the Southern Conference for Human 
ari | Welfare, Third Annual Dinner, Statler Hotel, Washington, 
| D.C. (Cited as Communist Front organization, Congressional 

! Committee on Un-American Activities.) ” 
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ished the Army-Navy-Air Force Personnel Security 
Board and the Industrial Employment Review Boay 
(R. 173-75). At the same time, he directed the gery. 
ice Secretaries to establish joint regional Industria] 
Personnel Security Boards and uniform standards 
criteria, and procedures to govern the disposition of 
industrial security cases by such boards (R. 174~%), 
The memorandum provided further that cases pend. 
ing before the previous boards would be transferrej 
to the new boards when established. 

Pending implementation of this memorandun, the 
Secretary of Defense directed that ‘‘[t]he Criteria 
Governing Actions by the Industrial Employment Re 
view Board * * * shall govern security clearances of 
industrial facilities and industrial personnel by the 
Secretaries of the Army, Navy and Air Force until 
such time as uniform criteria are established in con- 
nection with paragraph 6 of this memorandum” (R, 
174). As noted supra, p. 4, acting under this av- 
thority, and in accordance with paragraph 4. e., of 
the Industrial Security Manual, the Secretary of the 
Navy, on April 17, 1953, advised ERCO that he had 
reviewed petitioner’s case history file, that he had 
concluded that petitioner’s continued access to Navy 
classified security information was inconsistent with 
the best interests of national security, that petitioner 


should be barred access to such information, and that | 


he was recommending to the Secretary of Defense 
that the decision of the IERB of January 29, 1952, 
granting petitioner a security clearance, be overruled 


(R. 2-3). By letter of April 24, 1953 (R. 176-77), | 


ERCO advised the Secretary that in accordance with 
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his request it had excluded petitioner from any part 
of its plant, factories, or sites and had barred him 
access to all classified security information. ERCO 
further stated that petitioner had tendered his resig- 
nation as an officer of the corporation and had left 
the plant, and that it would have no further contact 
with him until his security status was clarified. Sub- 
sequently, petitioner’s employment with ERCO was 
terminated (R. 472). 

Effective May 4, 1953, regional Industrial Person- 
nel Security Boards, and new standards and criteria 
for determining industrial security cases, were estab- 
lished by the service Secretaries pursuant to the 
memorandum of the Secretary of Defense of March 
97, 1953." Following a request by petitioner’s attor- 
ney for further consideration of petitioner’s case, 
the newly-established Eastern Industrial Personnel 
Security Board, at the request of the Assistant Sec- 
retary of the Navy for Air (R. 21-22), took juris- 
diction to redetermine petitioner’s case. On or about 
March 20, 1954, petitioner’s attorney requested the 
Board to furnish petitioner with a detailed statement 
of reasons covering certain specific matters (R. 178- 
80). On April 9, 1954, the Board furnished peti- 
tioner a statement, to the extent permitted by security 
considerations, of the information which had resulted 
in the termination of his access to classified informa- 
tion, all of which had been discussed with petitioner 
at his prior hearing before the Industrial Employment 





‘This regulation in its entirety is contained in the original 
record at pp. 9-31 and is reprinted in pertinent part in the 
Appendix, infra, pp. 20a-26a. 
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Review Board (R. 9-11). The information was ag 
follows: 
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1. During 1942 suBsEcT was a member of the | 
Washington Book Shop Association, an organ. | 
ization that has been officially cited by the | 
Attorney General of the United States ag | 
Communist and subversive. | 

2. SUBJECT’s first wife, Jean Hinton Greene, 
to whom he was married from approximately 
December 1942 to approximately December 
1947, was an ardent Communist during the | 
greater part of the period of the marriage. | 

3. During the period of suBJECT’s first mar. | 
riage he and his wife had many Communist 
publications in their home, including the ‘‘ Daily 
Worker’’; “Soviet oath Today’’; “‘In Fact”: 
and Karl Marx’s ‘‘Das Kapital’’. 

4. Many apparently reliable witnesses have 
testified that during the period of SUBJECT’s 
first marriage his personal political sympathies 
were in general accord with those of his wife, | 
in that he was sympathetic towards Russia; 
followed the Communist Party “line’’; pre 
sented “fellow-traveller’’ arguments; was ap 
parently influenced by ‘‘Jean’s wild theories”; 
etc. 

5. In about 1946 suBJECT invested approxi- 
mately $1,000 in the Metropolitan Broadcasting 
Corporation and later became a director of its 
Radio Station WQQW. It has been reliably 
reported that many of the stockholders of the 
Corporation were Communists or pro-Commu- 
nists and that the news coverage and radio 
programs of Station WQQW frequently paral- | 
leled the Communist Party ‘‘line’’. 
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6. On 7 April 1947 suBJEctT and his wife Jean 
attended the third Annual Dinner of the South- 
ern Conference for Human Welfare, an organ- 
ization that has been officially cited as a 
Communist front. 

7. Beginning about 1942 and continuing for 
several years thereafter SUBJECT maintained 
sympathetic associations with various officials 
of the Soviet Embassy, including Major Con- 
stantine I. Ovchinnikov, Col. Pavel F. Berezin, 
Major Pavel N. Asseev, Col. Tia M. Saraev, 
and Col. Anatoly Y. Golkovsky. 

8. During 1946 and 1947 sussecr had fre- 
quent sympathetic associations with Dr. Vaso 
Syrzentic of the Yugoslav Embassy. Dr. 
Syrzentic has been identified as an agent of the 
International Communist Party. 

9. During 1943 suBJECT was in contact with 
Col. Alexander Hess of the Czechoslovak Em- 
bassy, who has been identified as an agent of 
the Red Army Intelligence. 

10. During 1946 and 1947 suBsEcT maintained 
close and sympathetic association with Mr. and 
Mrs. Nathan Gregory Silvermaster and 
William Ludwig Ullman. Silvermaster and 
Ullman have been identified as members of a 
Soviet Espionage Apparatus active in Wash- 
ington, D.C., during the 1940’s. 

11. suByEcT had a series of contacts with 
Laughlin Currie during the period 1945-48. 
Currie has also been identified as a member of 
the Silvermaster espionage group. 

12. During the period between 1942 and 1947 
SUBJECT maintained frequent and close associa- 
tions with many Communist Party members, 
including Richard Sasuly and his wife Eliza- 
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beth, Bruce Waybur and his wife Miriam 
Martin Popper, Madeline L. Donner, Russel] 
Nixon and Isadore Salkind. 

13. During substantially the same period 
SUBJECT maintained close association with many 
persons who have been identified as strong 
supporters of the Communist conspiracy, ip. 
cluding Samuel J. Rodman, Shura Lewis, Owen 
Lattimore, Ed Fruchtman and Virginia 
Gardner. 

A hearing, at which petitioner and his attorney 
were present, was held before the Eastern Industria] 
Personnel Security Board on April 28, 29, and 30, 
1954 (R. 182-461). The Board heard the testimony 
of petitioner and his witnesses and received further 
evidence presented by petitioner. The Government 
called no witnesses to testify. 

On the basis of this hearing, together with con- 
fidential investigation reports of the Federal Bureau 
of Investigation and of other investigative agencies 
which were contained in the file of the case (R. 182), 
the Board, on May 10, 1954, concluded that ‘‘the 
granting of clearance to [petitioner] for access to 
classified information is not clearly consistent with 
the interests of national security,’’ and both petitioner 
and ERCO were so advised (R. 461-63). 

On June 4, 1954, petitioner’s attorney requested 
the Board to provide him with a copy of the tran- 
seript of the hearing, as well as a statement of find- 
ings (R. 463-64). By letter of June 9, 1954 (R. 46+ 
65), the Executive Secretary of the Board advised 
the attorney that “security considerations prohibit 
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the furnishing to an appellant of a detailed state- 
ment of the findings on appeal inasmuch as the entire 
file is considered and comments made by the Appeal 
Division panel on security matters which could not 
for security reasons form the basis of a statement of 
reasons.”’ (R. 465). A transcript of the hearing 
was subsequently forwarded to petitioner’s attorney 
(R. 30). 

On August 20, 1954, petitioner’s complaint in this 
action was filed in the district court (R. 1-9). (See 
pp. 4-5, supra.) Subsequently, on February 2, 1955, 
the Security Clearance Directive of May 4, 1953 
(supra, pp. 6-8), was superseded by the Industrial 
Personnel Security Review Regulation issued by the 
Secretary of Defense. This regulation established 
the Industrial Personnel Security Review Board, 
inter alia, and gave it jurisdiction to review adverse 
decisions of the prior regional boards at the request 
of the individual concerned, for good cause shown 
(App., tnfra, p. 28a). Petitioner duly appealed 
to that Board, filing a brief and supporting affidavits 
(R. 22-23). By letter of March 12, 1956 (R. 22- 
24), the Board notified petitioner that it had affirmed 
the decision of the Eastern Industrial Personnel Se- 
curity Board on the ground that its findings were 
supported by the evidence and other material before 
it. The letter stated (R. 23-24) : 


After a review of all the information in the 
case * * * the Review Board has entered its 





*This regulation in its entirety is contained in the original 
record at pp. 538-62. Pertinent portions are reprinted in the 
Appendix, infra, pp. 26a-28a. . 
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determination in this matter. This determi. 
nation, which affirms the decision of the Eagt. 
ern Industrial Personnel Security Board ep. 
tered on May 10, 1954, is that, on all the 
evidence, Mr. Greene’s access to classified ip. 
formation is not clearly consistent with the 
interests of national security. 

In reaching this determination, the Review 
Board reviewed the findings of the Eastern In. 
dustrial Personnel Security Board in accord- 
ance with its mandate under the above regula. 
tion, and determined that there was substantial 
support for said findings in the evidence and 
other material before the Review Board. 

The findings of the Appeal Division, Eastern 
Industrial Personnel Security Board included, 
among other things, the following: 

1. That during the period from 1942 to 1941, 
knowing of their activity on behalf of the Com- 
munist Party and sympathizing with it, Mr. 
Greene associated closely with his ex-wife, Jean | 
Hinton, Mr. and Mrs. Richard Sasuly, Mr. and | 
Mrs. Bruce Waybur, Martin Popper, Russell 
Nixon, Isadore Salkin, Shura Lewis, and 
Samuel J. Rodman, all of whom were members 
of the Communist Party or active in its behalf. 

2. That in 1946 and 1947, knowing of their 
sympathy for the Communist Party, Mr. 
Greene associated closely with Mr. and Mrs. 
Nathan Gregory Silvermaster, William Ludwig 
Ullman, and Lauchlin Curry, all of whom have 
engaged in espionage on behalf of the Soviet | 
Union. | 

3. That for a number of years beginning in | 
1942, Mr. Greene maintained a sympathetic 
association with a number of officials of the 
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Soviet Embassy, as set out.in the Statement of 
Reasons furnished to him. 

4. That from 1942 to 1947 Mr. Greene’s po- 
litical views were similar to, and in basic ac- 
cord with, those of his ex-wife, Jean Hinton. 

5. That Mr. Greene was a member of the 
Washington Book Shop Association; invested 
money in and became a director of the Metro- 
politan Broadcasting Corporation; attended a 
function of the Southern Conference of Human 
Welfare; and had in his home a number of 
Communist publications as set out in the State- 
ment of Reasons furnished to him. 

6. That Mr. Greene’s credibility as a witness 
in the proceedings before it was doubtful. 

In reaching its determination in this case, 
the Review Board concluded, on the basis of 
the above findings, that Mr. Greene had been in 
close contact with a number of individuals who 
were either trusted officials of the Soviet Union 
or members of the Communist Party actively 
engaged in its work; that these associations 
were undertaken and continued with knowledge 
of the sympathies and activities of these indi- 
viduals; and that he has been sympathetic to- 
wards the Communist Party and the Commu- 
nist movement. 

In addition, the Appeal Division, Eastern 
Industrial Personnel Security Board, had 
strong doubts as to Mr. Greene’s. credibility as 
a witness. These doubts were shared by the 
Review Board. This lack of credibility goes 
to the heart of the concept of trustworthiness, 
upon which all security clearances ultimately 
rest. 

Longstanding policy has dictated that only 
those persons who are determined to he trust- 
worthy shall have access to classified informa- 
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tion (For the latest expression see EO 10501), 
The Review Board found that such a determi. 
nation could not be made in Mr. Greene’s case, 
and, therefore, that the decision of the Appeal 
Division, Eastern Industrial Personnel Secu. 
rity Hearing Board, must stand. 

2. Proceedings below. A stipulation of facts hay. 
ing been filed in the district court (R. 27), both par. 
ties moved for summary judgment (R. 470, 474~75), 
The court granted summary judgment for respond- 
ents and ordered the complaint dismissed (R. 479), 
holding (R. 476-79) that petitioner’s discharge re 
sulted solely from his employer’s willing agreement 
to abide by security requirements; that in so contract- 
ing the Government was acting properly to protect 
itself against threats to its survival; and that peti- 
tioner accordingly had shown no invasion of his legal 
rights. The court stated further that, assuming 
arguendo that petitioner was entitled to a hearing 
and review, the record failed to show any violation 
of procedural due process. 

The court of appeals unanimously affirmed (R. 
480-97). It noted that petitioner did not contend 
that officials of the Department of Defense had failed 
to comply with any of the applicable regulations 
under which they had proceeded, or that they had im- 
properly classified the contract work to which peti- 
tioner had been denied access (R. 485). It also noted 
that the relief which petitioner seeks would require a 
court order “‘to compel the Government to disclose 
its classified defense information to a person—him- 
self—whom the Secretary of Defense considers un- 
worthy of such access’’ (ibid.). The court held that 
the Department of Defense industrial security pro- 
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gram was fully authorized; and that the Secretary 
of Defense had the power to classify defense informa- 
tion, to designate the persons qualified for access to 
such information, and to make regulations establish- 
ing the methods and procedures for carrying out this 
function (R. 485-89). It also held that the security 
program was not unreasonable in its coverage or pro- 
cedures and that the lack of ‘‘confrontation’’ and full 
discxesure of investigative reports did not, in the 
circumstances of this case, violate any of petitioner’s 
constitutional rights (R. 489-96). The court stated 
that this was not a case where the Government had 
undertaken to regulate an area of private employ- 
ment or private enterprise, but only a case where it 
had denied an individual access to its own military 
secrets, and that no court had ever required the Gov- 
ernment to disclose such information contrary to its 
own wishes. In view of these considerations, the 
court held that no justiciable controversy was pre- 
sented, despite the fact that serious practical conse- 
quences to petitioner may have resulted.“ 


SUMMARY OF ARGUMENT 


I 


The power on which the industrial security regula- 
tions are based is the inherent power of the executive 


“The Defense Department advises that all clearances at all 
levels granted under the Industrial Security Program during 
the years 1949 through 1958 (November 21, 1958) totaled ap- 
proximately 3,500,000. No figures are available for the num- 
ber of denials or revocations of clearance during the years 1949 
to July, 1953. From July 1953 to August 31, 1958, the total 
number of cases involving derogatory information of sufficient 
seriousness to require consideration of possible clearance denial 
or revocation was 3,459. During that period, the total number 
of denials and revocations was 1,006. 
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to have and protect military secrets in the course of 
executive operations. Having the power to protect 
secrets, the executive may provide procedures for de. 
termining to whom classified information may be dis. 
closed, and may instruct recipients of such information 
not to disclose it to unauthorized persons. No staty- 
tory authorization is needed. If, however, a statutory 
source of the power to have and control secret infor. 
mation be deemed essential, the power can be inferred 
as a necessary implication from the legislation creating 
the defense establishment. In any event, there is no 
applicable statutory limitation on the power, and the 
only substantial question presented is whether any 
constitutional limitations forbid the exercise of the 
power which is here involved. 


IT 


The basic constitutional question is whether the in- 
terest in being permitted access to classified informa- 
tion, and thus being able to work on classified govern- 
ment contracts, is “liberty”’ or ‘‘property”’ entitled to 
the procedural protections of the Fifth Amendment. 
That question depends not only upon the substan- 
tiality of the injury resulting from governmental ac- 
tion, but also upon the nature of the interest affected. 


A. In controlling the dissemination of classified _ 


information, the Government acts in a proprietary 
capacity—t.e., in the management and protection of 
property committed to its custody for governmental 
use. Private persons are allowed access to such infor- 
mation solely for the convenience of the Government 
and they acquire no interest that can be described as 
more than a permissive use. It is clearly not an 
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interest that has traditionally been accorded legal 
protection. 

1. Such action by the Government in the control of 
its own property is very different in nature from the 
exercise of a legislative or regulatory power affecting 
the legal rights and duties of private persons at large. 
In the cases involving private employment, relied 
upon by petitioner, the governmental interference was 
of the latter type, imposing a legal disability upon the 
person affected (¢.9., by denial of a license to engage 
in an occupation, Schware v. Board of Bar Exam- 
iners, 303 U.S. 232; Parker v. Lester, 227 F. 2d 708 
(0.A. 9)). Even assuming arguendo that the prac- 
tical consequences to petitioner of the Government’s 
withholding of its secrets from him might be the same 
as a legal bar to his employment in the aircraft in- 
dustry, the distinction between the nature of the in- 
terests involved is deeply rooted in our law. See Per- 
kins v. Lukens Steel Co., 310 U.S. 113. 

2, Governmental action may, however, be subject 
to certain kinds of constitutional restraints even 
though the interest affected does not appear to be 
otherwise legally-protected. Thus, although there is 
| no “right’’ to government employment, this Court 
| has observed that “Congress may not ‘enact a regula- 
_ tion providing that no Republican, Jew or Negro 
} shall be appointed to federal office.” United Public 
| Workers v. Mitchell, 330 U.S. 75, 100. See also 
| Wieman v. Updegraff, 344 U.S. 183, and Slochower 
1%. Board of Education, 350 U.S. 551, holding that 
dismissals from state employment on the basis of an 
arbitrary statutory standard violated ‘‘substantive” 
| due process. The underlying basis of these cases, 
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we submit, is that there is an affirmative right granteq 
by the Constitution itself for one to be free of certain 
kinds of discrimination by the state, regardless of the 
nature of the interest affected—a concept, although 
part of “substantive’’ due process, closely akin to that 
of the equal protection clause. The same is not true, 
however, of “procedural” due process; procedure jg 
not an end in itself and some substantive interest must 
first be recognized before procedural due process can 
be claimed. Thus there remains the problem of de 
fining the kinds of interests qualifying as “life 
liberty, or property,’’ and of determining whether 
petitioner’s interest falls in that class. 

B. Recognition of petitioner’s interest in obtain- 
ing access to classified information as ‘‘property”’ or 
“liberty” entitled to constitutional protections would 
inevitably require a departure from the traditional re- 
luctance of the courts, because of considerations im- 
plicit in the constitutional separation of powers, to in- 
terfere with the internal affairs of the Government. 
See Decatur v. Paulding, 14 Pet. 497, 516. One such 
area of noninterference has been in the award of 
contracts. Another is the removal of government 
employees, the history of which was summarized in 
Bailey v. Richardson, 182 F. 2d 46, 57 (C.A.D.C.), 
affirmed by an equally-divided Court, 341 U.S. 918: 
“Never in our history has a Government administra- 
tive employee been entitled to a hearing of the quasi- 
judicial type upon his dismissal from Government 
service.”’ 

The reasons for not restricting the executive's 
power to control military secrets are even more per 
suasive, for here we are dealing with the most vital 
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interests of the nation. Judicial supervision in this 
field will involve the courts in passing judgment on 
the executive’s appraisal of the requirements of the 
national security, a function which they are ill- 
equipped to perform. In this case, for example, peti- 
tioner seeks the production of confidential informants, 
while the executive department has concluded that 
the disclosure of such informants would jeopardize 
its intelligence systems, as, for example, by the loss 
of essential informants who will not supply informa- 
tion other than under assurances of strict confidence. 
Whatever the merits of the dispute over the necessity 
for such measures, we submit that it is not the kind 
of issue the courts are competent to resolve. 

The extent of the potential conflict of executive and 
judicial powers is emphasized by the relief sought in 
this case. Petitioner seeks, in effect, an order requir- 
ing that he be given access to classified information. 
Any such order would no doubt permit the Govern- 
ment to provide another hearing meeting the proce- 
dural requirements imposed, but if the requirements 
include confrontation, the alternative would equally 
require revealing information the secrecy of which the 
executive deems to be required by the national secu- 
tity. Such a decree would amount to mandamus of 
the executive to disclose one of the two kinds of secret 
information (+.e., classified contract data or confiden- 
tial informants), and thus conflict directly with a most 
important prerogative of the executive branch. 

There is thus an important distinction between this 
case and cases where the Government is not forced to 
reveal secret information but has the option, instead, 
of suffering some other consequence, such as foregoing 
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prosecution. Cf. Jencks v. United States, 353 Ug 
657. There is also a significant distinction betwee, 
this case and the discharge of government employees 
for in the latter case it may be possible to remove the 
employee from access to classified information withoy} 
dismissing him. Here, the Government has no such 
choice. Recognizing a constitutional right of eon. 
frontation would, in substance, subject the Govern. 
ment to compulsory process to disclose one kind or the 
other of state secrets. The Government would have 
no other alternative because it cannot compel the em- 
ployer to retain petitioner in some non-sensitive post, 

Recognition of the interest asserted here may also 
impinge upon the executive’s traditional powers in the 
award of contracts. If, having given a suspected em- 
ployee a clearance rather than disclose the confidential 
information against him, the Government remains 
free to refuse to award further classified contracts to 
the contractor, the employee’s alleged ‘‘right’’ may 
not be of substance—although both the Government 
and the contractor may be injured. If, on the other 
hand, the Government is under a duty not to deny 


further contracts for that reason, its freedom in con- | 


tracting has been impaired. 

C. If petitioner’s interest in obtaining access to clas- 
sified information is not itself a right entitled to con- 
stitutional protection, it is not made so by the alleged 
consequential injury to reputation. The governmen- 
tal action taken was the minimum necessary to with 
draw the Government’s secrets from petitioner and no 


characterization was attributed to petitioner beyond | 


that inherent in the action itself. If the Govern 
ment’s withholding of information from petitioner 


was ¢ 
its Ti 
unlav 
Jount 


invol 
tion 
not i 
In 
seeks 
must 
such 
repu 


not 
dete 
ord 


clea 
refi 
den 
the 





ent 


CCC LL 
— 
$$ 
$$ 
—————————————— 
ET 


SECURITY AND CONSTITUTIONAL RIGHTS 1225 


was otherwise lawful and privileged as an exercise of 
its right to control its own property, it is not made 
unlawful by the consequential damage to reputation. 
Joint Antt-Fascist Refugee Committee v. McGrath, 
941 U.S. 123, and Harmon v. Brucker, 355 U.S. 579, 
involving essentially gratuitous labelling or publica- 
tion independent of any other substantive action, are 
not in point. 

In any event, petitioner’s right to the relief he 
seeks—restoration to access to classified information— 
must be predicated upon a right to that access as 
such. If the only protected interest is the interest in 
reputation, that relief would be inappropriate. 


III 


A. Even if the procedural requirements of the due 
process clause are applicable, petitioner’s rights were 
not violated by the use of information the sources and 
details of which were not disclosed to him. The rec- 
ord reveals that petitioner had adequate opportunity 
to know the general grounds upon which his security 
clearance was revoked and to attempt to explain or 
refute the facts underlying those grounds. He did not 
deny the essential facts but only attempted to explain 
their significance and to suggest the inferences which 
should properly be drawn from them. Nondisclosure 
did not unduly hamper petitioner’s presentation of his 
case. 

B. Such withholding of sources and details of infor- 


| Mation was justified by considerations of national se- 


curity and adequate protection of investigative sources 
and techniques. This public interest is so essential 
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that petitioner’s interest in full disclosure must be 
accommodated to it. In other situations where the 
national interest has been an overwhelming one, this 
Court has sustained the use of confidential informa. 
tion even though constitutional or statutory rights 
were at stake. Carlson v. Landon, 342 U.S. 524; 
United States v. Nugent, 346 U.S. 1. The ease of 
Parker v. Lester, 227 F. 2d 708 (C.A. 9), relied on by 
petitioner, is distinguishable, and is not — to 
the contrary. 
ARGUMENT 


I. THE REGULATIONS ESTABLISHING THE INDUSTRIAL §B- 
CURITY PROGRAM ARE BASED ON THE EXECUTIVE POWER 
OF THE PRESIDENT AND DO NOT VIOLATE ANY STATUTORY 
RESTRICTIONS 
1. With petitioner’s contention that the Industrial 

Security Program is not explicitly authorized by 

statute we may readily agree, for no such authoriza- 

tion is necessary. The power of the executive depart- 
ment to control, in the internal operations of the 
executive branch, the dissemination of secret military 
information in its custody is peculiarly and pri- 
marily an executive power. It does not depend upon 

a congressional grant of power, but flows from 

the constitutional vesting of the ‘‘executive Power" 

in the President and the President’s powers as ‘‘Com- 
mander in Chief of the Army and Navy.’’ While 

Congress might constitutionally limit the power or 

impose restrictions on how it might be exercised— 

just as Congress may, within limits, confine the Pres- 
ident’s otherwise inherent removal power—the source 
of the executive power lies in the Constitution, not 
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in congressional enactments. If doubt there could be, 
it is resolved by 170 years of history. There have 
been military secrets since the beginning of the re- 
public, and a “secret’’ can exist only by virtue of 
the power of the executive to instruct subordinates 
not to reveal information to unauthorized persons. 
So essential is this power to the functioning of the 
Government that until now its basic existence has 
never been questioned. And this Court, although 
dealing with related questions such as the executive’s 
privilege to withhold information even in judicial 
proceedings against it, has never questioned the power 
of the executive to withhold military information 
from private persons in the ordinary course of ex- 
ecutive business. See, e.g., United States v. Reynolds, 
345 U.S. 1; Totten v. United States, 92 U.S. 105. 

If the executive may decide to whom it will disclose 


its military secrets in the course of its operations— 


we are concerned now only with the existence of the 
general power, not with possible constitutional or 
statutory limitations upon it—it necessarily follows 
that it may exact from the recipient of the informa- 
tion 2 promise not to disclose it to other persons ex- 
cept as authorized. The Industrial Security Pro- 
gram rests squarely upon that foundation. The 
“power” involved—if it is useful to give it such a 
name—is simply the right to require recipients of 
military secrets to keep them secret. In short, if the 
executive may have military secrets at all, it may have 
an industrial security program. 

In turn, if the executive may say to whom secret 
military information may be revealed in these circum- 
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stances, it necessarily has power—again, we are not 
here concerned with the limitations upon the power— 
to establish procedures to enable it to decide who may 
see the information. It could conceivably do this by 
undisclosed determinations by security officers in- 
formally communicated to contractors, or by the with- 
holding of classified contracts from contractors with 
doubted employees. Contractors anxious for govern- 
ment contracts would no doubt comply whether or not 
they were contractually obligated to do so, and the 
employee’s discharge would normally follow without 
explanation or an opportunity to refute the charges, 
How extensive such informal practices were before 
the formalization of the Industrial Security Program 
one can only surmise, but the formal Industrial Se- 
curity Program must be viewed as resting on the same 
kind of power and as being, in essence, an attempt to 
provide greater procedural protections to doubted 
employees by telling them the nature of the informa- 
tion against them and giving them an opportunity to 
rebut it. The regulations establishing the Industrial 
Security Program are, in short, instructions to sub- 
ordinates on how to exercise the indisputable and in- 
herent power of the executive to withhold military 
secrets from private persons and do not depend for 
their validity on any legislative grant of power. 

2. If, contrary to our view, it be thought that there 
must be some statutory grant of power for the execu- 
tive branch to have and keep military secrets, it can 
be inferred, as a necessarily implicit authority, from 
the generalized provisions of the legislation providing 
for the organization of the defense establishment and 
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giving to the Secretaries the power to administer their 
respective departments and to control departmental 
property and procurement. National Security Act of 
1947, 61 Stat. 495,.as amended, 5 U.S.C. 171, et seq. 
Such a construction of the Act creating the Defense 
Department would seem in reality, however, to be but 
another recognition of the necessarily inherent charac- 
ter of that power.’ 





‘Arguably such a grant of power may also be inferred, if 
necessary, from the provisions of the Armed Services Procure- 
ment Act of 1947 authorizing contracts to be negotiated without 
advertising when the agency head determines that the contract 
“should not be publicly disclosed” and providing that such con- 
tracts “may be of any type which in the opinion of the agency 
head will promote the best interests of the Government.” 41 
U.S.C. (1952 ed.) 151(c)(12), 153(a), later recodified with 
minor changes as 10 U.S.C. (Supp. V) 2304(a) (12), 2306(a). 
At the very least, this reflects a recognition by Congress of the 
existence of military secrets, making it necessary to exempt con- 
tracts involving such secrets from the requirement otherwise 
imposed that contracts be publicly advertised. The statutes 
making disclosures of certain kinds of classified information a 
crime (none of them applicable here) also constitute a recogni- 
tion of the existence of secret information, affording it in the 
particular instances the additional protection of criminal penal- 
ties. £.g., 18 U.S.C. 798 (information concerning cryptographic 
or intelligence activities); 50 U.S.C. 783(b) (disclosure to a 
member of a “Communist organization” of any information 
“classified * * * as affecting the security of the United States” 
by the agency head). The so-called “housekeeping” statute au- 


| thorizing department heads to prescribe regulations governing 


“the custody, use, and preservation of the records, papers, and 
property appertaining to it,” although it has in the past been 
construed as an affirmative grant of a power to keep military 
secrets beyond that inherently possessed by the executive, has 
recently been amended to make clear that it grants no such 
authority. 5 U.S.C. 22, as amended by 72 Stat. 547. 
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3. Whether the power of the executive to contro] 
access to secret military information in its custody be 
deemed a necessary part of the “executive Power” 


conferred upon the President by the Constitution, or | 


a necessary inference from the statutes establishing 
the Defense Department and authorizing military 
procurement, it is clear in any event that Congregg 
has not undertaken to regulate the power or to pre. 
scribe how it should be exercised. Thus no claim is 
made, or could be made, that the action taken in this 
ease violated any statutory restrictions.’ Similarly, 
no claim is made that there was a failure to comply 
with the regulations establishing the formal program 
or that the regulations were not authorized by the 
President.’ Accordingly, since we do not believe that 


*It is noteworthy that Congress has continued to appr- 
priate funds to finance the Industrial Security Program 3 
part of the operating expenses of the service departments, 
See, ¢.g., Hearings before the Subcommittee on Department of 
Defense Appropriations for 1956 of the House Committee on 
Appropriations, 84th Cong., 1st sess., 774-81 (1955). Such 
appropriations constitute legislative ratification of the program. 
Fleming v. Mohawk Wrecking & Lumber Co., 331 US. 111, 
116; Brooks v. Dewar, 313 U.S. 354, 361; cf. Panama Can 
Co. v. Grace Line, Inc., 356 U.S. 309, 319. 

® Presidential regulations for the protection of security infor- 
mation were prescribed by Executive Order 10290, 16 Fed. Reg. 
9795 (Sept. 24, 1951), and Executive Order 10501, 18 Fed. Reg. 
7049 (Nov. 5, 1953). Paragraph 30(b) of the former provided 
that : 

“Classified security information shall not be disseminated 
outside the Executive Branch by any person or agency having 
access thereto or knowledge thereof except under conditions 
and through channels authorized by the head of the disseminat- 
ing agency, even though such person or agency may have been 
solely or partly responsible for its production.” (fn. continued) 
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the general power of the executive to establish proce- 
dures to control the dissemination of classified mili- 
tary information in the course of executive operations 


ean be doubted, the substantial question posed by this 


ease is whether the particular procedures followed 
yiolated petitioner’s constitutional rights. It is to 
that question that we now turn. 


I. THE INTEREST OF A PRIVATE PERSON IN HAVING ACCESS 
TO CLASSIFIED DEFENSE INFORMATION IN ORDER TO BE 
ABLE TO WORK ON CLASSIFIED GOVERNMENT CONTRACTS 
Is NOT “LIBERTY’’ OR ‘‘PROPERTY” ENTITLED TO PRO- 
CEDURAL DUE PROCESS PROTECTIONS 
A consideration of the nature of petitioner’s inter- 

ests and of the extent to which they are entitled to the 

procedural protections of the due process clause is not 
simply an exercise in formalism. The allocation of 
functions, and therefore of responsibilities, among the 
legislative, executive, and judicial branches is no less 
important to our democratic traditions than the reso- 
lution of conflicts between the state and the individual. 
Thus, the issue in this case is not alone, as petitioner 
would have it, whether the limitations on the pro- 
eedural safeguards provided by the industrial security 
regulations are necessary or unnecessary. These are 
questions debated within the executive department it- 
self and on which reasonable persons can, and do, dif- 
fer. There is, however, the preliminary, and equally 


A similar provision is contained in paragraph 7(b) of Execu- 
tive Order 10501. Thus, petitioner can derive no support from 
the presidential regulations which, like the applicable statutes, 
leave to the heads of the departments the development of 
operational procedures. 
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significant, question whether the issue is one appro- 
priate for judicial resolution. 

We do not think the issue can be fruitfully dis- 
cussed in terms of petitioner’s ‘‘standing,’’ for the 
action taken in his case clearly affects sufficient 
interests to enable him to assert whatever rights 
he may have. The question is essentially one 
going to the merits and turns on whether petitioner 
has any ‘‘rights’’ which traditionally have been, or 
ought to be, accorded judicial protection. In its pri- 
mary form the issue is whether petitioner’s interest 
in access to classified defense information amounts to 
“liberty’’ or ‘‘property’’ of which he cannot be 
deprived without due process of law. It is not 
enough that petitioner has been seriously hurt by the 
action taken, for it is not true, as asserted, that proce- 
dural due process is required whenever substantial 
interests are affected by governmental action. Every 
day there are substantial interests affected in one way 
or another by legislative or administrative action 
which cannot call upon the procedural protections of 
the Fifth or Fourteenth Amendments.” For consti- 
tutional protection to be afforded, some “liberty”’ or 
‘“‘property’’ must first be deprived. These are, of 
course, not terms of immutable content; but they are 
limitations on the scope of the due process clause and 
require distinctions, not only on the basis of the sub- 


© For example, denial of contracts or selection of contractors; 
the determination with whom the Government will deal; fix- 
ing the terms and conditions upon which the Government will 
contract; the determination of federal grants and aids; refusal 
to hire; refusal to make loans; changes in federal borrowing 
policies and procedures; changes in interest rates or central- 
bank practices; a decision by the Department of Justice to 
prosecute or not to prosecute, to bring a civil suit or not, to ap- 
peal an adverse judgment or not; etc. 


SEGRE -|BFR FSR 


<tc CC 
es 


SECURITY AND CONSTITUTIONAL RIGHTS 1233 


stantiality and directness of the impact of government 
activities, but also on the basis of the ‘‘nature’’ of 
the interests affected. They afford the dividing line 
between those interests which are judicially protected 
against governmental interference and those for pro- 
tection of which reliance must be placed upon the 
other branches of government. “Courts are not,’ as 
Mr. Justice Stone said, “the only agency of govern- 
ment that must be assumed to have capacity to gov- 
erm.”” United States v. Butler, 297 U.S. 1, 87. 
A, ACCESS TO CLASSIFIED DEFENSE INFORMATION IS A PERMISSIVE 
USE OF PROPERTY AFFORDED BY THE GOVERNMENT SOLELY FOR 


ITs OWN CONVENIENCE AND NO ANALOGOUS INTEREST HAS BEEN 
RECOGNIZED AS LEGALLY PROTECTED 


1. We do not deny that the withdrawal of peti- 
tioner’s security clearance operated, as a practical 
matter, to cause him to lose his position with ERCO, 
since his lack of access to classified information termi- 
nated his usefulness to the company. It may also be 
true, as petitioner alleges, that he has been seriously 
hampered by that action in obtaining other work for 
which his talents are particularly suited. The fact 
remains, however, that the subject matter of the 
Government’s action, and the only power asserted by 
it, was the refusal to disclose to him, a private person, 
secret military information in its custody ™ and for 
the protection of which it was responsible. Such 
information is made available to private persons solely 





"That the information was in the physical possession of the 
contractor obviously makes no difference. By conditioning re- 
lease of the information to the contractor upon the contractor’s 
agreement to comply with the procedures prescribed for safe- 
guarding the information, the Government in effect retained 
full control over its use and dissemination. 
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for the convenience of the Government—when negg,. 
sary to have supplies made or services performed— 
and not to confer benefits or advantages upon the 
recipient. If the recipient has any interest at all jp 
access to the information, it can be described only a 
a ‘‘permissive use’’ for the primary convenience and 
benefit of the Government. When, therefore, the Gov. 
ernment determines that it is no longer to its interes 
that a private person have access to such information, 
it is exercising its proprietary power over property 
committed to its custody, to terminate an arrange. 
ment, at sufferance, entered into for its own conven. 
ience and benefit. 

The interest of petitioner affected by such action 
is not one that has traditionally been accorded legal 
protection. Petitioner’s attempt to analogize the ac. 
tion to an interference with contractual relations is 
unsupportable, for there can be no doubt that a 
private person would be legally free to take precisely 
the same action for the protection of his trade 
secrets. The effort here is not to subject the Gov- 
ernment to duties comparable to those of a private 
person but to subject it to greater duties because 
it is the Government, and it is in that light that the 
question must be viewed. In reality, the issue is 
whether petitioner’s interest is one entitled to con- 
stitutional protections notwithstanding that it is not 
otherwise accorded recognition in our law. 

2. The action of the Government in this case—the 
withholding from petitioner of its own military se 
crets—is very different in nature from the exercise of 
a legislative power to affect the legal rights and duties 
of private persons at large. In licensing cases, for 
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example, the administrative denial of a license derives 
its force from a statute making it illegal to engage in 
the activity without one. Thus the effect of the 
administrative action is to impose a legal disability 
upon the person denied the license. The imposition of 
guch a disability is true of all the cases involving 
private employment relied upon by petitioner: Parker 
y. Lester, 227 F. 2d 708 (C.A. 9), seamen and long- 
shoremen were permanently barred from their occu- 
pation and employment by private shipowners unless 
cleared by the Coast Guard, whether or not govern- 
ment contracts or shipments were involved; Schware 
vy. Board of Bar Examiners, 353 U.S. 232, where ad- 
mission to the bar was a prerequisite to the private 
practice of law; Cummings v. Missouri, 4 Wall. 277, 
and Ex parte Garland, 4 Wall. 333, where adherents 
to the Confederacy were barred from religious teach- 
ing and the practice of law; and Truazx v. Raich, 239 
U.S. 33, where employment of aliens in excess of a 
prescribed member in one of the ‘“‘common occupa- 
tions of the community’’ was forbidden.” It was also 
true of the passport cases, where departure from the 
country without a passport was made illegal. Kent v. 
Dulles, 357 U.S. 116. 

It may be that the withholding of military secrets 
from petitioner might have the same practical con- 
sequences as would a legal bar to his employment 
in the aircraft industry. But to say that for that 
reason the two actions must be subject to the same 
restrictions is to ignore the whole history of the 





"See also Morgan v. United States, 304 U.S. 1, involving 
government rate regulation of marketing agencies, and Yick 
Wo v. Hopkins, 118 U.S. 356, involving a state licensing prac- 
tice found to be racially discriminatory. 
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development of legal rights and constitutional protee. 
tions, in which the nature of the interest, and not sim. 
ply the substantiality of the injury, has been of eon. 
trolling importance. The difference in the nature of 
the powers asserted is crucial: in the one case, the 
Government is asserting a legislative power to regn- 
late, by creating legally-enforceable rights and duties, 
an industry or a class of persons at large and to con. 
trol their dealings with one another; in the other case, 
it is exercising a power, no different in nature from 
that of any private person in respect to his own prop- 
erty, to control the use of its own property. 

That distinction is deeply rooted in our law. It has, 
for example, been frequently asserted as the basis for 
denying the standing of government contractors to 
object to administrative action by which they are de- 
prived of the award of contracts. In the leading case, 
Perkins v. Lukens Steel Co., 310 U.S. 113, bidders 
sought to enjoin the inclusion in proposed contracts 
of provisions requiring them to pay the prevailing 
wage in the “‘locality’’ as determined by the Secretary 
of Labor, alleging that the Secretary’s determination 
was in violation of the statute, would prevent them 
from competing with bidders in other areas, and would 
thus cause them irreparable injury. The Court, in an 
opinion by Mr. Justice Black, held that the bidders 
had no standing to challenge the legality of the Secre- 
tary’s action: 

We are of opinion that no legal rights of re 
spondents were shown to have been invaded or 


threatened * * *. It is by now clear that 
neither damage nor loss of income in conse 
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quence of the action of Government, which is 
not an invasion of recognized legal rights, is in 
itself a source of legal rights in the absence of 
constitutional legislation recognizing it as such. 
** * [p. 125] 


* * * ° & 


Like private individuals and businesses, the 
Government enjoys the unrestricted power to 
produce its own supplies, to determine those 


‘ with whom it will deal, and to fix the terms and 


conditions upon which it will make needed pur- 
chases. * * * Judicial restraint of those who 
administer the Government’s purchasing would 
constitute a break with settled judicial practice 
and a departure into fields hitherto wisely and . 
happily apportioned by the genius of our polity 
to the administration of another branch of Gov- 
ernment. [pp. 127-28] 


* * * Be > 


The Act does not represent an exercise by 
Congress of regulatory power over private 
business or employment. In this legislation 
Congress did no more than instruct its agents 
who were selected and granted final authority to 
fix the terms and conditions under which the 
Government will permit goods to be sold to it. 
** * [pp. 128-29] 


* * * * + 


The contested action of the restrained officials 
did not invade private rights in a manner 
amounting to a tortious violation. On the con- 
trary, respondents in effect seek through judi- 
cial action to interfere with the manner in 
which the Government may dispatch its own 
internal affairs. And in attempted support of 
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the injunction granted they cite many cases jp. 
volving contested Government regulation of the 
conduct of private business. Their cited 
however, all relate to problems different from 
those inherent in the imposition of judicial re. 
straint upon agents engaged in the purchase of 
the Government’s own supplies. [pp. 129-30] 
The effect of the Secretary’s wage determination ip 
that case upon a contractor dependent entirely upon 
government contracts would obviously be the same 
as a legal duty to pay the prescribed wage imposed 
by ‘‘an exercise by Congress of regulatory power over 
private business,’’ and it requires no citation of 
authority to show that in the latter event the con- 
tractor would have been entitled to challenge an al- 
legedly illegal determination by the Secretary. 
Not only does the Lukens Steel case demonstrate 
the essential difference between action by the Govern- 
ment in its proprietary capacity and its action ina 
regulatory capacity, but it also shows that those deal- 
ing with the Government in its former capacity 
ordinarily do not acquire any interest entitled to judi- 
cial protection. In turn, if the interest one has in 
obtaining government contracts—or, as in this case, 
in working on them—is not sufficiently significant for 
protection against action in violation of express 
statutory commands (as was alleged in Lukens), it is 
difficult to see how it can amount to “‘liberty” or 
“property” which, under the Fifth Amendment, can 
be taken from him only by a trial-type hearing. 
See also Brief for the Panama Canal Company, 
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Panama Canal Co. v. Grace Line, Inc., Oct. Term 
1957, Nos. 251-252, at pp. 46-49, 101-04. 

3 It is true that the fact that an interest is not 
gecorded judicial protection for other purposes does 
not necessarily mean that governmental action af- 
fecting it is entirely immune from constitutional 
restraints. Thus, for example, although no one has a 
“right”? to government employment in any meaning- 
ful sense, this Court has observed that ‘‘None would 
deny’’ that ‘‘Congress may not ‘enact a regulation 
providing that no Republican, Jew or Negro shall be 
appointed to federal office’.’” United Public Workers 
y, Mitchell, 330 U.S. 75, 100. Similarly, in Wteman 
1. Updegraff, 344 U.S. 183, 192, the Court held uncon- 
stitutional a denial of state employment on grounds 
of innocent membership in allegedly subversive or- 
ganizations, stating: “‘We need not pause to consider 
whether an abstract right to public employment exists. 
It is sufficient to say that constitutional protection 
does extend to the public servant whose exclusion pur- 
suant to a statute is patently arbitrary or discrimina- 
tory.”” See also, Slochower v. Board of Education, 
$50 U.S. 551, holding that automatic dismissal from 
state employment on the sole ground that the em- 
ployee invoked the Fifth Amendment privilege against 
slf-incrimination before a federal legislative com- 
mittee violated due process. 

From these cases, it follows that, although no one 
has a legal right to access to military secrets, the Gov- 
ernment could not establish a policy of denying access 
to classified defense information solely on the basis of 
color or some other ground bearing no rational rela- 
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tionship to a legitimate governmental object." Jy 
assert, however, that it also follows that a trial-typp 
hearing must be afforded in applying a prope 
substantive standard is to ignore an important and 
fundamental difference between “substantive’’ anq 
“procedural’’ due process. We suggest that the true 
explanation of the Public Workers—Wieman—Sb. 
chower line of cases is an evolving doctrine that 
the Constitution itself creates an affirmative right 
regardless of the nature of the interests affected 
or of the protection otherwise afforded them, not 
to be discriminated against by state or federal gov. 
ernment on the basis of an invidious classification, 


13 There is no merit to petitioner’s apparent suggestion that 
there was no rational basis for the denial of his security clear. 
ance (Br., pp. 58-64). The facts found in the statement of 
reasons and findings (supra, pp. 9-11, 12-15) obviously bear a 
close relationship to the requirements of the national security in 
protecting classified information, and the validity of the pro- 
gram is clearly not to be tested, as petitioner suggests, by its 
proven success in preventing espionage. 

Equally without merit is the contention that the criteria 
provided by the regulations are unconstitutionally vague (Br. 


51-52; Br., American Civil Liberties Union, pp. 23-27). In |; 


substance, the regulations require a judgment to be made by 
appropriate executive officials whether a contractor’s employee 
is sufficiently trustworthy to warrant granting him access to 
defense secrets. The granting of such access must be “clearly 
consistent with the interests of the national security” so that 
no substantial doubt exists of the employee’s trustworthiness. 
These are obviously matters of judgment and discretion, in- 
capable of precise and detailed definition, and the boards are 
thus admonished to make an over-all, common-sense, determins- 
tion. In all events, the only purpose of the criteria is to 
guide subordinates in the exercise of the authority delegated 
to them; they do not prescribe standards of conduct for viols- 
tion of which penalties are imposed and thus need not meet 
the tests of definiteness required of criminal statutes. 
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The evil condemned is the discrimination itself, and 
it is not essential that the governmental action affect 
any other legally-recognized interest apart from the 
right to be free from discrimination. In its pro- 
edural requirements, on the other hand, the due 
process clause is necessarily a purely negative com- 
mand; one does not have a “right’’ to have a fair 
hearing but only a right not to be deprived of certain 
kinds of interests without a fair hearing. Accord- 
ingly, an existing interest must be recognized inde- 
pendently of the due process clause before its pro- 
eedural requirements become applicable. 

Although the Court has not made this distinction 
explicit, it is one expressly made in the Fourteenth 
Amendment in the difference in wording between the 
qual protection clause and the due process clause: 
while the command of one is that no person shall be 
deprived of “life, liberty, or property, without due 
process of law,’’ the command of the other is simply 
that no person shall be denied “the equal protection of 
the laws.’’ The latter is absolute, while the former is 
in terms applicable only to a deprivation of life, lib- 
ety, or property. We suggest that, in the develop- 
ment of “substantive’’ due process, much of the con- 
ept of the equal protection clause has, in effect, been 
incorporated into the due process clause (cf. Bolling 
\. Sharpe, 347 U.S. 497) and it is primarily that 
encept—an invidious classification by the state in 
itself offends the Constitution regardless of the nature 
of the interests that are the subject matter of the 
wtion—that explains the Court’s holdings that an ar- 
bitrary classification of persons excluded or expelled 
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from public employment violates due process whethe 
or not there is a ‘‘right’’ to public employment. 

But while this interest protected by “‘substantive” 
due process springs, in some cases at least, from th 
Constitution itself (i.e., the interest in being free fron 
official discrimination), the interest sought to be pro. 
tected by procedural due process must spring from 
other sources and have an existence independent of 
the interest in procedural due process. While fre. 
dom from discrimination on invidious grounds (eg, 
color, religion, etc.) may be an end in itself, proce. 
dure is a means rather than an end. Its function 
to minimize possibilities of error or unfair evaluation 
in dealing with some substantive interest; and a sub 
stantive interest must therefore be recognized befor 
procedural due process can be claimed. Accordingly, 
whatever may be the rule in “substantive’’ due process 
cases (at least as to certain kinds of discrimination), 
there remains the problem, whenever a right to pro 
cedural due process is claimed, of defining the nature 
of the substantive interests sought to qualify as “‘ife, 
liberty, or property.”’ 

4. None of the cases cited by petitioner, therefor, 
supports his claim that his interest in access to conf- 
dential defense information is one constitutionally 
protected against deprivation without procedures sat- 
isfying the standards of due process. The cases i- 
volving governmental regulation of private persons in 
their dealings with each other present, as we have 


seen, very different problems. The only cases involy- | 


ing analogous (though distinguishable) interests ar 
those dealing with government employment, and each 
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of those involved only substantive, and not proce- 
dural, due process questions. And, although not con- 
stitutional cases, the same kind of question—the va- 
lidity of the substantive standard upon which the ad- 
ministrative action was taken—was involved in Kent 
y. Dulles, 357 U.S. 116 (passports) and Harmon v. 
Brucker, 355 U.S. 579 (whether the character of dis- 
charge from the Army could be based on pre-service 
activity). In Joint Anti-Fascist Refugee Committee 
vy. McGrath, 341 U.S. 123, the only other case on which 
substantial reliance is made, the official action taken 
would admittedly have constituted defamation at com- 
mon law and thus invaded a legally-recognized right. 
As we show below (pp. 55-58), the alleged injury to 
petitioner’s reputation in this case cannot afford an 
independent basis for invoking constitutional protec- 
tion if the action taken did not otherwise violate con- 
stitutional rights. 


B. CONTROL OVER MILITARY SECRETS IS AN EXECUTIVE FUNCTION 
WHICH HAS NEVER BEEN, AND SHOULD NOT BE, SUBJECTED TO 
JUDICIAL REVIEW 
1. For reasons implicit in the constitutional separa- 

tion of powers, the courts have traditionally refused 

to intervene in the conduct by the Government of its 
internal affairs. These are matters which have wisely 
been left to the discretion of the executive and to cor- 
rection, if necessary, by political processes. As this 

Court long ago recognized, and has frequently re- 

peated, ‘“‘The interference of the courts with the 


| performance of the ordinary duties of the executive 


departments of the government, would be productive 
of nothing but mischief; and we are quite satisfied, 


46949 O—60—pt. 3 20 
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that such a power was never intended to be given tp 
them.’’ Decatur v. Paulding, 14 Pet. 497, 516.* Up. 
derlying this judicial restraint is the conviction that 
with responsibility must also go power and that it iy 
not on the courts alone that citizens must rely for pro. 
tection: ‘‘legislatures are ultimate guardians of th 
liberties and welfare of the people in quite as great, 
degree as the courts.’’ Missourt, K. & T. Ry. Co, 1, 
May, 194 U.S. 267, 270; FCC v. Pottsville Broadcast. 
ing Co., 309 U.S. 134, 146. 

As we have noted, one such area in which the courts 
have been reluctant to interfere is the award of gov. 
ernment contracts. The executive power perhaps 
most closely analogous to that involved here, however, 
is the power of removal of government employees, 
In cases challenging the validity of administrative dis- 
missals of government employees, the courts have re 
fused to go beyond a determination that any pro 
cedural or substantive rights granted by Congress 
have been complied with.” That history was can- 
vassed in detail in the opinion of the court of appeals 
in Batley v. Richardson, 182 F. 2d 46 (C.A.D.C)), 
44See also Perkins v. Lukens Steel Co., supra, at 181-89; 
Adams vy. Nagle, 303 U.S. 532, 542; United States ex rel. GH 
rard Co. v. Helwering, 301 U.S. 540, 543; United States ea rel. 
Chicago Gt. Western R.R. Co. v. I.0.C., 294 U.S. 50, 62; Wilbur 
v. United States, 281 U.S. 206, 218; Work v. Rives, 267 US. 
175, 183; Hall v. Payne, 254 U.S. 348, 347; Litchfield v. The 
Register and Receiver, 9 Wall. 575, 577; Gaines v. Thompson, 
7 Wall. 347. 

16 Subject, of course, to the requirement that the statutory 
grounds for dismissal may not be patently arbitrary or discrimi- 
natory. See the discussion of the Wzeman and Slochower case, 
supra, pp. 36-39. 
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sffirmed by an equally-divided Court, 341 U.S. 918, 
upholding the constitutionality of the dismissal of 
government employees on loyalty grounds without 
enfrontation of witnesses, and need not be repeated 
here. It is sufficient to say, as the court of appeals 
there concluded, that “Never in our history has a 
Government administrative employee been entitled 
to a hearing of the quasi-judicial type upon his dis- 
missal from Government service”’ (p. 57), and that 
no court has ever held such process to be required. 

Of course, due process is not a static concept and 
pages of history, for all their significance, do not 
necessarily control in the face of new circumstances 
and new problems. But the assertion that the prob- 
lms presented by modern day loyalty-security pro- 
grams are essentially different in nature from the 
age-old problems of internal administration of the 
Government cannot be accepted without qualification. 
The extensive exnansion of government activities 
means that larger numbers of people are affected, but 
it is not clear why that should affect the allocation 
of responsibility as between the branches of govern- 
ment. To the contrary, the great expansion in the 
responsibilities of the Government gives added signifi- 
cance to the need for broad discretion and flexibility 
in determining how these responsibilities should be 
carried out. Nor does it seem relevant to the scope 
if the constitutional protections that many persons, 
rather than a few, suffer the same kind of injury; 


| the rights, like the injuries, are individual. 


And while loyalty-security tests, though by no 
means a creation of this generation, may have as- 
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sumed a new importance in recent years, we doubj 
that there is a constitutional distinction between the 
injury to persons dismissed on such grounds and, for 
example, that suffered by one dismissed, without crimj- 
nal conviction, for accepting bribes (Eberlein v. United 
States, 257 U.S. 82), theft (Kent v. Umted States, 105 
C. Cls. 280), or attempted seduction by force (Golding 
v. United States, 78 C. Cls. 682, certiorari denied, 299 
U.S. 643). Yet, in those cases the courts have refused 
to find interests of sufficient character to be protected 
by procedural due process. 

2. What is true of the executive’s power to dismiss 
government employees is true with redoubled force 
of the power to say which private persons may have 
access to secret military information, for here we are 
dealing with the most vital interests of the nation. 
In no area is the constitutional responsibility of the 
executive branch any greater or any clearer; if there 
are to remain any powers of the executive free of 
judicial restraint, they must surely include the ulti- 
mate control of confidential defense information. 

It does not appear to be questioned in this case 
that the final responsibility to determine which private 
persons may see military secrets must lie in the execu- 
tive; that the executive may ultimately act in this 
area on mere doubts or simply a lack of com- 
plete confidence; and that the ultimate determina- 
tion and judgment of the executive are not judicially 
reviewable. Notwithstanding the discretionary na- 
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opportunity, in a trial-type hearing, to put his case 
before the officials who are to make the judgment 
before they exercise their discretion. This notion 
of a constitutionally-required hearing for action which 
may, if necessary, be based on no more than doubt and 
which itself is not judicially reviewable is a unique 
one. As Judge Wyzanski has observed (Von Knorr 
y, Miles, 60 F. Supp. 962, 971 (D. Mass.)), judg- 
ment vacated on other grounds, sub nom. Von Knorr 
vy. Griswold, 156 F. 2d 287 (C.A. 1): 


Notice, hearing, counsel and the like are ad- 
mittedly usually appropriate criteria of due 
process of law. But these guarantees have sig- 
nificance only if in the end the government’s 
right to act turns on an official finding that 
certain facts exist. Where in rare cases such 
as orders excluding persons from defense 
plants in war time, the government’s right to 
act is absolute and not dependent upon the 
facts concerning, or the merits of, any particu- 
lar case, the formalities of a notice, hearing 
and counsel are not requisite. No matter what 
evidence might be offered by counsel for the 
government or counsel for the individual, the 
government would remain legally free to dis- 
regard the testimony and rely upon its un- 
corroborated suspicions. [Citations omitted. ] 


Prime Minister St. Laurent, in a statement to the 
Parliament of Canada dealing with the problem of 
security among government employees, similarly em- 
phasized the non-adjudicative character of security 
determinations (Dominion of Canada, House of Com- 
mons Debates, 1951, vol. II, 2d Sess., pp. 1504-1506 ; 
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see Ass’n of the Bar of the City of New York, Th 
Federal Loyalty-Security Program 201 (1956)): 

* * * The question at issue is not guilt o 
innocence of some particular charge. The gol 
question is whether a certain person can or cap. 
not be entrusted with secret defence materia] 
It would give a completely false atmosphere ty 
the matter if it were assumed that reliability 
can somehow be put beyond doubt by meeting 
formal charges—or indeed, that reliability can. 
not be brought into doubt except on the basis of 
formal charges. Assessment of character may 
be the only consideration in some instances 
That is not a matter of charges, or of trial or 
of proof. It is a matter of judgment. 

While the political branch of the Government has 
the undoubted power to afford a hearing before tak. 
ing security measures, notwithstanding the nature of 
the issue to be determined, we question how the in- 
terest in such an “advisory’’ hearing can rise to con- 
stitutional dignity. 

3. More importantly, imposing constitutional re 
strictions on the procedures chosen by the executive 
to control the dissemination of classified military 
material must inevitably involve the courts in passing 
judgment on the executive’s appraisal of the re 
quirements of the national security, a function which 
the courts are ill-equipped to perform and which 
would result in an undue interference with the execu- 
tive’s primary responsibility for the protection of 
information relating to the national security. 

This very case provides a forceful example. If 
a constitutional right to a hearing be recognized, the 
courts must then decide how much or what kind of 
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s hearing is required. In this case, petitioner con- 
tends that he must be given an opportunity to cross- 
examine the inf.rmants who supplied the derogatory 
information against him. The executive. department. 
however, has concluded that disclosure of the identity 
of such persons and of its investigative sources and 
methods would jeopardize its intelligence systems—at 
one extreme, by revealing the identity of undercover 
agents, or, at the other, by breaching the confidence 
without which much information obtained from what 
petitioner calls ‘‘ecasual informants’’ might not be 
available.“° There are many reasons why even ‘‘cas- 
yal’? informants might not wish to be disclosed or to 
appear at a hearing. In some cases, it may be simply 
a fear of personal embarrassment or a desire not to 
become involved. In others, the information may 
necessarily implicate the informant himself (e.g., an 
ex-Communist) or other persons, not seeking a clear- 
ance, whom he would want to protect. However 
worthy or unworthy their motives may be, the fact 
remains that the intelligence systems depend heavily 
on voluntary disclosures and that much information 
would not be forthcoming without the assurance of 
confidence. It is the judgment of the executive de- 
partment that the national security requires that the 
integrity of those systems be preserved by not dis- 
closing confidential informants. See also infra, pp. 
62-70. 





“The record is clear that the only information not fur- 
nished to petitioner was classified and confidential information 
and its sources (R. 39-40, 182, 465). This is the only type of 
information required by the regulations not to be disclosed 
(App., infra, pp. 22a-23a, 282-29n). 
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Petitioner asserts that the executive’s fears are 
fanciful, and that at least some of the information 
could be disclosed without seriously injuring the intel- 
ligence systems. Which view is right may be disputed, 
but the crucial question is whether that is the kind of 
issue that the courts are equipped to, or should, re. 
solve. The resolution of such a question, we submit, 
requires extensive knowledge of a kind not normally 
possessed by the courts—the full extent of subversive 
activities, the practical importance of an assurance of 
confidence in obtaining information, the extent to 
which information so developed is not obtainable in 
other ways, etc.—and an ultimate judgment of a kind 
which peculiarly must be made by those who bear the 
responsibility for the wisdom of their judgments. 


Moreover, if the courts should undertake, which we 
believe they ought not, to review that judgment and 
ultimately to disagree with the executive on the neces- 
sity for such nondisclosure, the restraint on the exee- 
utive’s discretion would even then not be at an end. 
The suggestion that all confidential information must 
be disclosed (including the most secret ‘‘plant’’ in the 
Communist apparatus), or else that the suspected em- 
ployee be given access to military secrets, cannot, we 
think, be taken seriously. Thus there would remain 
the problem—simple enough in petitioner’s character- 
ization of two clear-cut classes of informants but in 
real life very difficult—of distinguishing the degrees 
of necessity for nondisclosure of varying kinds of in- 
formation, at each step of which the executive judg- 
ment would have to be justified in court, and without 
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the executive’s being able fully to document its belief 
that nondisclosure is necessary or desirable. 

4, The extent to which a decision. recognizing a con- 
stitutional right to confrontation in this case would 
directly impinge upon executive responsibilities is em- 
phasized by the nature of the relief which is sought 
in this action. Petitioner seeks, in effect, an order 
declaring the revocation of his clearance void. But 
a clearance is not simply a badge of honor (as 
was the honorable discharge from the Army ordered 
to be given in Harmon v. Brucker, 355 U.S. 579); it 
is authority to see classified defense information. 
Thus the relief petitioner seeks is, in substance, a 
mandatory injunction requiring that the Government 
show him (or, in practice, allow contractors to show 
him) defense secrets, notwithstanding the judgment 
of the executive branch that such disclosure might 
jeopardize the national safety. Any such order would, 
of course, leave open to the Government the alterna- 
tive of revoking the clearance again (no doubt with 
interim suspension powers) in proceedings meeting 
the requirements of this Court’s decision. If those 
requirements include the disclosure of confidential 
sources of information or classified materials, then 
the alternative likewise would require revealing in- 
formation which responsible executive officials have 
determined should not be revealed in the interests 
of national security. Thus the decree sought, if it 
is to have any effect at all, must amount to mandamus 
of the executive to disclose to petitioner one of two 
kinds of information the secrecy of which the execu- 
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tive has determined to be required by the nationa} 
safety. 

This case, therefore, is quite different from one 
where the question is not whether the Government 
must disclose classified information but whether, if it 
refuses to do so, it must forego certain other alterna- 
tive action. In such cases, the ultimate judgment ean 
still be left to the executive whether to disclose the 
information or to suffer some other consequence, such 
as foregoing prosecution for a crime. Cf. Jencks y, 
United States, 353 U.S. 657; Roviaro v. United States, 


353 U.S. 53. That is also an important distinction be | 


tween this case and the comparable problem as to the 

discharge of government employees, for in the lat- 

ter case it is possible to remove the employee from 

access to classified information without dismissing 

him. Those who believe that confrontation should be 

constitutionally required for discharge of government 

employees on ‘“‘loyalty’’ grounds, at least in nonsensi- 

tive positions, have expressly recognized this dis- 
tinction: 

The problem of security is real; and the Gov- 

ernment need not be paralyzed in handling it. 

The security problem, however, relates only to 

those sensitive areas where secrets are or may 

be available * * *. The department heads 

must have leeway in handling their personnel 

problems in these sensitive areas. The ques- 

tion is one of the fitness or qualifications of an 

- individual for a particular position. One ean be 

transferred from those areas even when there 

is no more than a suspicion as to his loyalty. 
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We meet constitutional difficulties when the 
Government undertakes to punish by proclaim- 
ing the disloyalty of an employee and making 
him ineligible for any government post. 
Joint Antt-Fascist Refugee Committee v. McGrath, 
441 U.S. 123, 181 (Douglas, J., concurring). Later, 
in concurring in Peters v. Hobby on the ground that 
3 discharge from government employment. without 
confrontation was unconstitutional, Mr. Justice Doug- 
las re-emphasized this view, noting that “if the 
sources of information need protection, they should be 


| kept secret” but in that event the information 


should not be used as a basis for discharging the em- 
ployee (349 U.S. 331, 352). In such a case, the most 
that the Government would be forced to do, if it 
deemed it essential not to disclose the sources of the 
information against the employee, would be to keep an 
unwanted employee on its payroll in a nonsensitive 
position. 

In this case, involving a private employer, no such 
choice is available. The Government does not control 
the dismissal of contractor employees and could not, 
in this case, force the contractor to retain petitioner in 
a nonsensitive position at his former salary and per- 
quisites. Therefore, it necessarily follows that recog- 
nition of a constitutional right in a private person to 
confrontation of witnesses before the Government 
may withhold military secrets from him would require 
the Government, under compulsion of judicial decree, 
to disclose information (either military secrets or in- 
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vestigative sources) which the national security, in its 
judgment, requires be kept secret. 

The drastic nature of a judicial order requiring 
specific disclosure of such information by the execu- 
tive—to our knowledge unprecedented—must be 
weighed in the balance in appraising petitioner’s 
claims that the full hearing he seeks, however desir- 
able it might be, is required as a matter of constitu- 
tional compulsion. We submit that, even granting the 
inherent possibilities of error, injustice, and hardship 
in particular situations arising from the administra- 
tion of the Industrial Security Program, judicial con- 
trol over such processes by the establishment of a con- 
stitutional right to a due process hearing would be 
fraught with more injurious consequences. The 
Court would in effect compel officers of the Gov- 
ernment to act in opposition to what they believe to 
be required by vital national interests. The denial of 
access to defense secrets would be set aside not be- 
cause it was not fully justified on the merits, but only 
because the justification had not been fully disclosed. 
The Government would in effect be compelled to admit 
employees of a contractor, whom the Government be- 
heved to be of doubtful reliability or untrustworthy, 
to access to the defense secrets of the United States in 
any case where the Government concluded that con- 
frontation was not under the circumstances possible. 
Such a requirement might, we believe, create a serious 
threat to the national safety. 

5. It is said, however, that various elements of 
the hearing procedure now provided might be im- 
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proved even if the Government could not be required 
publicly to reveal information disclosure of which 
has been determined to be detrimental to the national 
security.” It is suggested, for example, that the head 
of the investigating agency should be required to 
make an ad hoc determination in each case whether 
the information can be disclosed. That, however, 
ignores the purpose of the regulations to preserve 
the integrity of the intelligence systems, and not sim- 
ply the particular items of information in the indi- 
vidual case. Thus, to accept this suggestion, the 
Court must first reject the considered judgment of 
the executive department, on which the regulations 
are based, that the preservation of confidence is essen- 
tial in order to obtain vital information that would 
not otherwise be forthcoming. And in appraisihg 
that judgment, it must be recognized that the intelli- 
gence systems are essential to many governmental 
functions other than the Industrial Security Program. 
Shutting off such sources would also limit the effec- 
tiveness of the intelligence systems for other purposes 
and might mean, for example, that the Government 
would be less successful in uncovering, from leads 
often supplied by confidential informants, actual es- 
pionage or subversion. See also infra, pp. 62-70. 





* We do not number among these alternatives the suggestion 
that the hearing board consider only the evidence produced at 
the hearing and not confidential reports. In cases where the 
confidential information would affect the decision (the only 
cases where the issue is important), the result of not allow- 
ing the board to consider it is precisely the same as requiring 
the clearance to be granted unless the Government is willing to 


| disclose the information. 
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Another suggestion is that at the least the mem. 
bers of the hearing board should themselves examine 
the informants in an executive session rather thap 
rely on investigative reports. To the extent that this 
would require unwilling informants to appear, it in- 
volves much the same policy judgment, for the fear of 
being called before an official board to give infor. 
mation might frequently deter one who is himself 
implicated from volunteering the information in the 
first instance. Willingness to give information to a 
single investigating agent, under an assurance of ab- 
solute confidence, does not necessarily imply willing- 
ness to give such information on condition that the 
informant be willing to appear before a hearing 
board. In addition, at least in some cases, the very 
attendance of an informant at a hearing would create 
a risk of disclosure of the informant’s status (e.g, 
an undercover agent in the Communist apparatus 
whose unexplained trip to the place of the hearing 
might create suspicion). 

A final suggestion, which seeks to avoid any direct 
conflict with the executive department’s judgment 
of the needs of the national security, is that, if noth- 
ing else, the Government ought to make every effort 
to persuade its informants voluntarily to testify at 
a hearing, if not in public then at least in an execu- 
tive session. (Exceptions would presumably be al- 
lowed in the case of an informant whose very attend- 
ance at a hearing would risk disclosure.) This sug- 
gestion, as well as the proposal of greater use of 
executive sessions, may be worthy of consideration 
as desirable administrative reforms in the hearing 
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procedures. Not every desirable reform, however, is 
a matter of constitutional compulsion. Judicial en- 
forcement of a duty to make a “good faith’”’ attempt 
to procure voluntary appearance of witnesses would 
obvious ly be difficult, and, unless all of the informants 
agreed to appear, the gain would not be substantial. 
And the courts would still be presented with the prob- 
lem of passing on the validity of security reasons, 
other than the informant’s unwillingness to appear, 
for not producing a witness. Above all, the problem is 
whether the judiciary should put itself in the posi- 
tion of attempting to make ultimate administrative 
judgments of this character. 

6. The extent to which recognition of a constitu- 
tional right to a trial-type security hearing would in- 
terfere with executive functions is also emphasized by 
its impact on contracting practices. If, for example, 
the executive shvuld, in a given case, disagree with a 
court’s appraisal of the need for not disclosing con- 
fidential information and prefer to give the employee 
a clearance rather than reveal the information, could 
not the agency involved “clear” the employee but then 
not award further classified contracts to his employer ? 
If so, it emphasizes the lack of substance to the as- 
serted “right,’’ for normally the same ultimate result 
would be accomplished—e.g., if the employer, realizing 
the cause of his loss of business, voluntarily discharges 
the employee, or if the reduction in husiness itself 
leads to a reduction in force with loss of employment 
not by one but by many. If not, the scope of judicial 
review is being extended to the contracting function 
itself. ; 
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Cc. THE INTEREST IN REPUTATION INJURED BY DENIAL OF A SECURITy 

CLEARANCE IS NOT INDEPENDENTLY ENTITLED TO CONSTITUTIONA, 

PROTECTION 

We have reserved for separate consideration the re. 
peated emphasis by petitioner that denial of a security 
clearance not only often causes an employee to loge 
his job but also seriously damages his reputation. Tt 
is our view that if the interest petitioner has in being 
able to work on classified government contracts is not 
otherwise entitled to constitutional protection, it is not 
made so because of the consequential effect such inabil- 
ity may have upon his reputation and that, in any 
event, restoration of access to classified information 
is not a proper remedy for an injury to reputation as 
such. 

The suggestion that petitioner’s interest in not hay- 
ing his reputation injured by denial of a security 
clearance is independently entitled to protection rests 
largely, as it must, on Joint Anti-Fascist Refugee 
Committee v. McGrath, 341 U.S. 123, and Harmon vy. 
Brucker, 355 U.S. 579. Those cases, however, were 
very different. In Joint Anti-Fascist, the action was, 
in effect, one to enjoin continuing publication of a 
libel—+.e., a listing of the organization on the Attorney 
General’s list of subversive organizations. The deter- 
mination and listing were separate and independent 
acts unrelated to any action being taken against the 
organization itself (the list was to be used in passing 
upon the qualification of members of the organization 
for government employment). The publication of the 
assertion that the organization was in fact “subver- 
sive’’ was libelous per se and would clearly have been 
actionable if made by a private party. 
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In Harmon (not a constitutional case in any event) 
the action taken—the granting of a less-than-honorable 
discharge from the Army on the basis of pre-service 
activity—was a gratuitous labelling unrelated to any 
other action being taken. The case would have been 
different had Harmon sought to prevent his discharge 
from the service, but Harmon, far from objecting to 
the discharge, conceded that the Army had an absolute 
right to discharge him fur any reason it considered to 
be in the national interest. His sole complaint, for 
which this Court gave relief, was that he had a statu- 
tory right to receive a certificate of discharge reflecting 
solely the character of his service. 

In this case, however, the Government has taken 
no action beyond the minimum necessary to prevent 
disclosure to petitioner of secret military information: 
it informed petitioner that he was not entitled to see 
such information and instructed the contractor not 
to allow him to see the information in its possession. 
No characterization has been attributed to petitioner 
beyond that inherent in the action itself. If he has been 
prejudiced, it is only by the fact that he cannot see 
government secrets, just as in the case of a govern- 
ment employee who is denied access to secret informa- 
tion. The further publication of petitioner’s loss of 
his clearance and of the reasons for that action re- 
sulted only upon petitioner’s election to have a hear- 
ing. In addition, the action itself does not imply 
a determination of fact, as in the Joint Anti-Fascist 
case, that petitioner was disloyal or subversive. It 
implies at most only a doubt of his reliability—a doubt 
fully consistent with the likelihood, though not suffi- 
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ciently certain to justify putting important military 
secrets in his hands, that he is in fact both loyal anq 
discreet. Cf. Beilan v. Board of Education, 357 US. 
399, 409-411 (Frankfurter, J., concurring) ; Lerner y, 
Casey, 357 U.S. 468, 478. 

Petitioner claims that the public does not make gue) 
distinctions and that the denial of a clearance operates 
as a “badge of infamy.’’ Even if petitioner were cor. 
rect, we submit that legitimate governmental activities 
cannot be restrained because of such consequential ef. 
fects. If the interest in working on classified govern. 
ment contracts is itself the kind of interest requiring 
constitutional procedural protection, the practical con- 
sequences of the action taken, including the damage 
to reputation, may no doubt be considered in balane- 
ing the fairness of the procedures provided. But if 
the interest directly acted upon (the right of access to 
confidential defense information) is not so protected, 
so that the official action is lawful and privileged, it 
eannot be deemed unlawful because of the conse- 
quential damage to reputation. 

Our point is not that an injury to reputation may 
not be weighed in formulating the ultimate judgment 
whether to recognize one’s interest in working on 
classified government contracts as a constitutionally- 
protected interest in ‘‘property’”’ or ‘‘liberty,’’ but 
that it does not form an independent basis for granting 
the relief sought. The distinction, while important 
here, is clearer in the case of dismissals from govern 
ment employment, where the action may be taken on 
other than security grounds. In the context of gov- 
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ermment employment, we would contend that, if em- 
ployees May constitutionally be dismissed on other 
grounds without a hearing, they may also be dismissed 
yn security grounds, at least from sensitive positions, 
without a hearing. A reflection on reputation would 


justify, not reinstatement in a job (which must de- 


pend upon an independent right to employment as 
such), hut at most the recognition of a cause of action 
for damages.” 


As we have emphasized, the fundamental issue in 
this case is that of the separation of powers: Whether 
the traditionally plenary power of the executive to 
control the dissemination of military secrets in the 
wurse of executive operations, and to determine with 


“We do not suggest that there has been consent to suit on 
my such cause of action. Cf. Dupree v. United States, 247 F. 
819 (C.A. 3); Dupree v. United States, 141 F. Supp. 773 
(C. Cis.) ; 28 U.S.C. 2680(h). 
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whom and on what terms it will deal in its proprie. 


tary capacity, can, or should be, subjected to judicial | 


control. 

As we have framed it in this Point, the issue jg 
whether the interest one has in being permitted by 
the Government to see classified military information, 
and thus being able to work on classified contracts 
amounts to “liberty’’ or ‘‘property’’ within the meap. 
ing of the Fifth Amendment. Stating the issue in 
those terms, and analyzing it in terms of the nature 
of the interests affected and not simply in terms of 
the substantiality of the impact of the Government's 
action, is, we believe, required by the history of the 
due process clause. Ultimately the issue may be one 
of political philosophy—the extent to which a demo- 
eratic society should rely upon its courts to protect 
it from possible excesses (or what seem to some to he 
excesses) of its representative government and the 
extent to which it must rely instead upon polit- 
ical processes. But we have tried to show that the 
position advocated by petitioner in this case—the ap- 
plication of procedural due process requirements to 
action of the Government in a proprietary capacity 
not affecting other recognized legal interests—requires 
a very significant extension of the role of the courts 
in supervising the activities of government. Even if 
it could be limited to the security program, such an 
extension, would, we submit, seriously impinge upon 
the necessary powers, and primary responsibility, of 
the executive to protect information vital to the na- 
tional security and impose upon the courts an at 
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thority and a responsibility they have never assumed. 
In form, this suit is one seeking restoration of peti- 
tioner’s security clearance, but in substance it seeks 
direct judicial review of the administrative proceed- 
ings by which his clearance was revoked. Were relief 
to be given, it would be only nominally in the form of 
4 declaration of the invalidity of the revocation of 
ptitioner’s clearance; its real effect would be to 
“semand”’ the case to the executive department for 
further proceedings in accordance with the Court’s 
opinion. Thus it is not enough, as petitioner suggests, 
for the courts to hold simply that the ‘‘sum total” of 
the proceedings did not satisfy due process; they 
must also undertake to specify the errors committed 
and the general procedures to be followed on ‘‘re- 
mand.’’ In short, if the courts are to enter this 
field, they must assume direct supervision of the 
methods and procedures used by the executive in 
determining which private persons may have access to 
secret military information, For over a century and 
ahalf the executive has borne the complete responsi- 
bility for the preservation of military secrets, account- 
able to the electorate for both the inadequacy or 
the excessiveness of security measures. In meeting 
that responsibility, the executive has, as we have 
shown, made a careful judgment of the needs of the 
national security. If the courts are now to set that 
judgment aside, they must also undertake the con- 
cmitant but uncongenial task of balancing the incom- 
mensurable interests at stake (the demands of na- 
final security and the injury to individuals) and 
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prescribing, in specific procedural requirements, the 





of Mr 
resulting compromise. Pasci. 
This suit, finally, is not one in which the executiye 163), 
branch is seeking the affirmative aid of the courts ty stick 
enforce executive policies; no judicial enforcement of conflic 
the executive action is either sought or required, 
Rather, it is the petitioner who seeks review of, and 
prohibition against, the carrying out of an important 
executive program. Thus the question is not whether 
the courts should withhold judicial sanction from 
executive action which does not meet the standards of 
judicial procedure; it is whether they should affirma. 
tively interfere with and prevent the executive action, 
In such a case, it is particularly appropriate, within 
the framework of our system of separated powers, 
that the courts should refrain from entering a field 
from which they have abstained for 170 years and 
which poses issues far different from those tradi- Of 
tionally dealt with by the courts. Sethi 
111. ASSUMING THAT PETITIONER’S INTEREST IN ACCESS | hearil! 
TO CLASSIFIED DEFENSE INFORMATION WAS CONSTITVU- | of th 
TIONALLY PROTECTED, THE PROCEDURES PROVIDED IN 
THIS CASE SATISFIED THE REQUIREMENTS oF pus | " & 
PROCESS (2) 1 


Even if the procedural requirements of the due 
process clause are held applicable to determinations 
of who may, and who may not, have access to classi- 


fied defense information, we believe that there has been | 1. 
no denial of petitioner’s constitutional rights. In this | to els 
connection, it is well to recall that due process takes | tary 
account of the nature of the problem involved and | a det 


of the governmental powers exercised. In the words 






SECURITY AND CONSTITUTIONAL RIGHTS 1265 




































of Mr. Justice Frankfurter (concurring in Joint Antt- 
Fascist Refugee Comm. v. McGrath, 341 U.S. 123 at 
163), it is not a ‘“‘mechanical instrument” or a “yard- 
stick ’ but is a “delicate process of adjustment” of 
conflicting interests : 
The Court has responded to the infinite vari- 
ety and perplexity of the tasks of government 
by recognizing that what is unfair in one situ- 
ation may be fair in another. * * * The pre- 
cise nature of the interest that has been ad- 
versely affected, the manner in which this was 
done, the reasons for doing it, the available 
alternatives to the procedure that was followed, 
the protection implicit in the office of the func- 
tionary whose conduct is challenged, the bal- 
ance of hurt complained of and good accom- 
plished—these are some of the considerations 
that must enter into the judicial judgment. 

Of course, confrontation and cross-examination are 
normally considered basic elements of a due process 
hearing. However, taking into account (1) the extent 
of the opportunity afforded to petitioner to refute 
or explain the derogatory information in his case and 
(2) the justification for, and lack of a reasonable 
alternative to, keeping the sources and details of that. 
information confidential, we do not believe that peti- 
tioner has been denied due process of law. 

1, As noted, supra, pp. 9-11, after petitioner’s access 
to classified information was terminated by the Secre- 
tary of the Navy on April 17, 1953, he was furnished 
a detailed statement, to the extent permitied by secu- 
tity considerations, of the information which had 
resulted in this action (R. 9-11). The statement was 









1266 SECURITY AND CONSTITUTIONAL RIGHTS 














prepared and sent to petitioner for his use in the sub. | give. 
sequent hearing before the Eastern Industrial Pep. | facts, 
sonnel Security Board for redetermination of his cage | poar¢ 
All of the information had been discussed with him | his le 
at his prior hearing before the Industrial Employ. | his a 
ment Review Board. It is clear from a review of this prese 
statement that petitioner was made aware of the gen. | to co 
eral nature of the derogatory information contained | nesse 
in the government files well in advance of the hearing | Th 
date. It is also clear that many of the details of that | jnfor 
information were revealed to petitioner, including spe. | whid 
cification of names, places, and dates. Moreover, pe. oppo: 
titioner’s own testimony throughout both hearings (R. | the b 
41-52, 55-66, 81-144, 158-59, 184-227, 235-49, 257-67, | of a 
402-61) demonstrated his grasp of both the nature and | for 

the details of the security information available to the | tatio 





hearing board. Cf. National Labor Relations Board 
v. Mackay, 304 U.S. 333; Moog Industries v. Federal 
Trade Comm’n., 238 F. 2d 43 (C.A. 8); Bailey y, 
Richardson, 182 F. 2d 46, 58 (C.A.D.C.), affirmed by 
an equally divided Court, 341 U.S. 918. He was aware 
















of the past activities and associations with named in- | 2, 
dividuals and specified organizations that constituted | and 
the basis for the revocation of his security clearance, priv 
and he was aware, or was made aware, of the charae- | to a 
ter of the persons and organizations with whom he | eed 
had associated—only the Government’s sources of this ing | 
information, or certain details which would necessarily | mati 
reveal the sources or investigative techniques, were | defe 
kept from him. As 





Petitioner made no attempt to deny the essential 
facts but his entire case consisted of an attempt to 
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give his own explanation of the significance of those 
facts, to present the inferences which he believed the 
poard should properly draw from them, and to state 
his lack of knowledge of a connection between some of 
his associations and the communist movement. In 
presenting his case, petitioner was afforded the right 
to counsel and had full opportunity to call any wit- 
nesses he desired.” 

Thus, petitioner received fair notice of the general 
information against him (the sources and details of 
which were withheld for security reasons), and an 
opportunity to explain or refute that information to 
the best of his ability. And most of the primary facts 
of association and activity were admitted by him. 
For these reasons, we believe that petitioner’s presen- 
tation of his case was not unduly hampered by the use 
of undisclosed information; rather, he was in a good 
position to disprove the allegations which related to 
himself and he was made aware of the general nature 
of the information against the others with whom he 
was linked. 

2. Admittedly, the use of confidential informants 
and the nondisclosure of sources of information de- 
prive the affected individual of as full an opportunity 
to answer the charges as is available in judicial pro- 
ceedings. ‘The problem is one that calls for balanc- 
ing the public interest in protecting the flow of infor- 
mation against the individual’s right to prepare his 
defense.”’ Foviaro v. United States, 353 U.S. 53, 62. 


As we have indicated above, the executive depart- 
ial 





“Compare the lack of notice or hearing involved in Joint 
Anti-Fascist Refugee Comm. v. McGrath, supra. 
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ment has determined that the considerations weigh. 
ing against full disclosure of identity of informant, 
of methods of investigation, and of sources of ip. 
formation are of overwhelming importance. That 
appraisal of the competing interests, based as it ig 
on extensive information not available to the courts 
would seem necessarily to be controlling here. 

The nature of the problem, and the necessary regult 
of petitioner’s position, were well expressed in the 
English case of Liversidge v. Anderson [1942] AQ, 
206, 253-254. The House of Lords flatly rejected pe. 
titioner’s view that the interest of the individual in 
full disclosure is so inviolate that, in deference to it, 
a cabinet officer may be compelled in time of crisis to 
act in derogation of a vital national interest. That 
was a suit for damages for false imprisonment based 
upon the detention of the plaintiff under a World 
War II administrative regulation. The plaintiff's 
arguments against the use of confidential information 
would have required the Secretary to choose between 
release of the plaintiff and disclosure of the informa- 
tion. Lord Macmillan said: 

As Lord Parker said in The Zamora: ‘Those 
who are responsible for the national security 
must be the sole judges of what the national se- 
curity requires. It would be obviously undesir- 
able that such matters should be made the sub- 
ject of evidence in a court of law or otherwise 
discussed in public.’”’ * * * 

As I have indicated, a court of law mani- 
festly could not pronounce on the reasonable 
ness of the Secretary of State’s cause of belief 
[on which detention was based] unless it were 
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maint 
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h- able to place itself in the position of the Secre- 
ta, tary of State and were put in possession of all 
in- the knowledge both of facts and of policy which 
iat he had. But the public interest must, by the 
is nature of things, frequently preclude the Secre- 
ts tary of State from disclosing to a court or to 
| anyone else the facts and reasons which have 

actuated him. What is to happen then? The 
ult appellant says that the court is entitled and 
the has a duty to examine the grounds of the Secre- 
C, tary of State’s belief. But the court is also 
De- bound to accept a statement by the Secretary 
in of State that he cannot consistently with the 
it public interest divulge these grounds. Here is 


indeed an impasse. The appellant’s solution 


” has the merit of courage, not to say audacity. 
hat He says that where the Secretary of State, by 
sed declining to disclose his information, has failed, 
rid through no fault of his own to justify the de- 
ff’s tention, he must be held confessed of having 
ion falsely imprisoned the detained person and 
en must be mulcted in damages. It will naturally 
ai be in the most dangerous cases, where detention 
is most essential to the public safety, that the 
information before the Secretary of State is 
one most likely to be of a confidential character, 
ity precluding its disclosure. Yet the court is to 
mi be constrained where detention is most justifi- 
siT able to find the detention unjustified. I decline 
ub- te accept an interpretation of the regulation 
rise which leads to so fantastic a result. 
_| Admittedly the prejudice resulting from non- 
sje | liselosure of confidential information may be substan- 


lief | tal, but the vital national interests involved in 
ere | Maintaining investigative sources and methods, as well 
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as security and intelligence relationships, must neces. 
sarily be given controlling weight. It is not an over. 
statement to say that the safety of the United Stata 
may depend upon the ability of the Government t 
keep itself constantly supplied with information relat. 
ing to the internal security. The question here jg 
whether the necessary means of obtaining this infor. 
mation would be so impaired by the disclosure of its 
sources and details that the information itself would 
no longer be forthcoming. We submit that such 
would be the case. 

This question has been most frequently debated in 
the context of the Government’s employee security and 
loyalty programs, in which reports of the Federal Bu- 
reau of Investigation have been the primary sources of 
confidential information. A chairman of the former 
Loyalty Review Board has explained the need for non- 
disclosure as follows (Richardson, The Federal En- 
ployee Loyalty Program, 51 Col. L. Rev. 546, 549 
D0) : 






















* * * the role of the FBI report must be ap- 
preciated. In the overwhelming majority of 
cases, the record, without the FBI report, would 
not contain important material information 
with respect to derogatory items concerning the 
particular employee. The long and varied ex- 
perience of the FBI is to the effect that its 
investigative reports should include statements 
from confidential sources. Of necessity, these 
sources are of varied natures. The FBI has 
many agents operating secretly for the purpose 
of ferreting out facts to aid the President. The 
disclosure of their identity, of circumstances it- 
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dicative of identity, would not only completely 


z destroy their usefulness but in many cases sul- 
7 ject them to serious physical danger. Other 
§ confidential informants are members of the pub- 
to lic who will give information to the FBI only 
it under a strict seal of confidence, their reasons 
is being the obvious ones of the ordinary citizen 
rr. who refuses to get involved in a public con- 
tg troversy. A further source might be fellow 
a employees or business associates who, unless 
given complete anonymity, would not under any 
ch circumstances disclose their knowledge to the 
FBI. Numerous comparable informants might 
in be referred to, and in the overwhelming ma- 
nd jority of cases, the material facts with reference 
3 to derogatory items come from such confidential 
of sources. 
tie As a result, the FBI rigorously observes its 
promises of confidence and will not disclose to 
"4 anyone these evidential sources. * * * It is not 
“ an answer to suggest that the confidential re- 
i9- ports made by the FBI should be used only as 
a lead to actual first-hand evidence. The very 
ap- nature of such confidential information implies 
of that, since the persons would speak to the FBI 
ald only in confidence, personal testimony could not 
ion be secured even if the Board had the power to 
the require it. 


ex: | See also Hoover, The Confidential Nature of FBI Re- 
ports, 8 Syracuse L. Rev. 2; Hoover, A Comment On 


. the Article ‘“‘Loyalty Among Government Employees,” 
|B Yale LJ. 401, 409-10; Hearings before the Sub- 


ose | “ommittee of the House Appropriations Committee on 
The | Department of Justice Appropriation Bill for 1949, 
in | Oth Cong., 2d Sess. 245-47; Hearings before a Sub- 

ommittee of the Senate Committee on Foreign Rela- 
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tions pursuant to S. Res. 231, 81st Cong., 2d Sess, 
Part 1, 327-28. 

Petitioner insists that a distinction must be made 
between undercover agents and ‘“‘casual” informants 
and that mere embarrassment or inconvenience to the 
latter is not a sufficient justification for not identi- 
fying them. That, however, ignores the primary pur. 
pose of the nondisclosure. As Mr. Richardson empha- 
sized, the importance of confidence is in obtaining in- 
formation, not in protecting it once obtained. What- 
ever their motives may be, or however justifiable 
others may think them, the fact remains that many 
persons will not give such information at all (some- 
times, indeed, information that proves favorable to the 
subject) except under an assurance of strictest confi- 
dence. If such assurance is breached by disclosure, 
or if no such assurance may safely be given, this whole 
source of information necessarily evaporates. 

Other governments, no less devoted than ours to the 
tradition of due process, have made a similar ap- 
praisal of the overriding necessity of preserving the 
secrecy of investigative sources. Prime Minister St. 
Laurent gave the Canadian Parliament this explana- 
tion for the lack of hearings in personnel security 
eases (Dominion of Canada, House of Commons De- 
bates, 1951, Vol. II, 2d Sess., pp. 1504-1506; see Ass’n 
of the Bar of the City of New York, The Federal 
Loyalty-Security Program, 201-202 (1956) ) : 

* * * hearings could and probably would 
compromise our general security precautions. 
Some of the people about whose access to secret 
material we have to be most concerned operate 
in the interests of an organization that is skill- 
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fully and tightly bound together. * * * It is 
only by careful, long continued and patient 
work that means have been established by our 
police forces of getting information about the 
operations of this organization. * * * If hear- 
ings were held, the information as to the back- 
ground or other considerations causing doubt 
about an individual would have to be revealed. 
I do not see how a “hearing” could be regarded 
as serving any purpose if that were not so. 
More than that, it would be argued that the 
validity of such information or the grounds for 
doubt could not be assessed nor could any 
‘‘charges’’ be properly refuted unless the kind 
and sources of information were disclosed, the 
informants questioned, and so forth. If that 
were done in even two or three instances, they 
might be sufficient to nullify, in very short 
order, such security defences as we have been 
able to build up after years of painstaking 
effort. 


See also supra, pp. 46, 52-54. 

3. This Court has on several occasions upheld ad- 
ministrative action based on undisclosed information, 
where nondisclosure was justified by reasons no more 
compelling than those involved here. In Chicago & 
Southern Air Lines v. Waterman Corp., 333 U.S. 103, 
for example, the Civil Aeronautics Board, with the 
approval of the President, had granted a certificate 
of convenience and necessity for an overseas air route 
t Chicago & Southern Air Lines and had denied 
oe to Waterman Steamship Corporation. The rec- 
ommended order of the Civil Aeronautics Board, 
Which had not been made public, had been changed 
by the President, without revealing the nature of 
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the specific reasons for the change. The Presiden 
thereafter approved a revised order, which was made 
public as the final order. The Court did not holq 
that such a procedure deprived Waterman of its 
right to engage in business abroad without due proc. 
ess; to the contrary, the Court held that it could not 
even review the final order. The Court said (333 

U.S. at 111): 

* * * The President, both as Commander-ip. 
Chief and as the Nation’s organ for foreign 
affairs, has available intelligence services whoge 
reports are not and ought not to be published 
to the world. It would be intolerable that 
courts, without the relevant information, should 
review and perhaps nullify actions of the Ex. 
ecutive taken on information properly held 
secret. Nor can courts sit in camera in order 

to be taken into executive confidences. * * * 
In Carlson v. Landon, 342 U.S. 524, the Court sus- 
tained the constitutionality of a statute authorizing 
the Attorney General, in his discretion, to hold in 
custody without bail, pending a determination as to 
deportability, aliens who are members of the Com- 
munist Party when reasonable grounds exist to be 
lieve that their release on bail would endanger the 
safety and welfare of the United States. The latter 
finding with respect to the petitioner in that case 
was made on the basis of confidential information, 
but the refusal of bail was held not to be an abuse 
of power or violative of due process. The action 
taken against the individual—detention without bail 
pending a deportation hearing—was more drastic 
than is involved in the present case, i.e., denial of a 


der 


Us- 


the 
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geurity clearance to an employee of a government 
entractor after a hearing. And yet the danger to 
the national security being met in that case—the 
presence in the country of an alien active in the 
communist movement—would seem to be less than is 
involved in the present case, 7.e., aecess to defense 
secrets by a person determined by responsible execu- 
tive officials to he of doubtful reliability. 

The Court has likewise upheld the use of confiden- 
tial information as not violative of a statutory right 
to a hearing. In United States v. Nugent, 346 U.S. 
l, it was held that a claim for exemption from the 
Selective Service Act as a conscientious objector could 
be denied on the basis of undisclosed information 
from unrevealed sources although the statute entitled 
the draftee to a hearing before the Department of 
Justice. The Court required only that a ‘‘fair 
resumé”? of unfavorable evidence be furnished and 
noted the distinction between administrative and erim- 
inal proceedings, the former of which did not neces- 
sarily include a right to confront every informant.” 

Also, a suit against the Government may not be 
maintained if it would necessarily lead to the dis- 


*Nor is confrontation required in every aspect of a criminal 
proceeding. In Williams v. New York, 337 U.S 241, the Court 
held that a judge may impose the death sentence upon a duly 
convicted offender, despite the jury’s recommendation of life 
imprisonment, upon the basis of information as to the of- 
fender’s past record given by witnesses with ~vhom the ac- 
cused has not been confronted and as to whom he has had 
h0 Opportunity for cross-examination or rebuttal. 


46949 O—60— pt. 3 
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closure of a state secret. Totten v. United States, 9 
U.S. 105. And in tort actions against the Gover. 
ment, the plaintiff is not entitled to discovery of per. 
tinent government documents if, ‘“‘from all the 
circumstances of the case, * * * there is reasonable 
danger that compulsion of the evidence will expog 
military matters which, in the interest of national 
security, should not be divulged’’. United States y, 
Reynolds, 345 U.S. 1, 10. Non-disclosure in such 
case does not result in judgment for the plaintiff (ag 
the court of appeals had held in Reynolds), and the 
Government may continue to litigate. Nor is a quasi 
judicial hearing required in deciding to grant parole 
or in deciding whether probation once granted should 
be revoked. Escoe v. Zerbst, 295 U.S. 490. And 
aliens, who have met every congressionally-established 
qualification for admission to this country, may be 
validly denied entry on the basis of “information of 
a confidential nature, the disclosure of which would 
be prejudicial to the public interest’’, and with no 
hearing whatsoever. The Court so held in the cage 
of an alien wife of an American citizen, United 
States ex rel. Knauff v. Shaughnessy, 338 U.S. 537, 
as well as in the case of a former resident alien, 
Shaughnessy v. United States ex rel. Mezei, 345 US. 
206. A long-resident but deportable alien, found to 
have met the congressionally-established requirements 
for eligibility for suspension of deportation, may be 


refused suspension by an inquiry officer on the basis | 


of confidential information, the disclosure of which 
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gould be prejudicial to the public interest, safety or 
gcurity. Jay v. Boyd, 351 U.S. 345.” 

The Court of Appeals for the District of Columbia 
Circuit has previously twice upheld the use of confi- 
dential information as not contrary to due-process 
requirements. In Dayton v. Dulles, 254 F. 2d 71, re- 
yersed on other grounds, 357 U.S. 144, the court sus- 
tained the administrative denial of a passport based 
in part on undisclosed information and sources, find- 
ing the nondisclosure to be justified on the ground 
that disclosure would compromise investigative sources 
and methods and interfere with the Government’s 
ability to obtain reliable information. The use of 
confidential information was also sustained by that 
court in Batley v. Richardson, 182 F. 2d 46, affirmed 
by an equally-divided Court, 341 U.S. 918, in the dis- 
missal of a federal employee on loyalty grounds. 
Although the court held that the Fifth Amendment had 
no application to government employment, it went on 
to state that it did not believe that due process had been 
violated in any event. 182 F. 2d at 58-59. The court 
noted that the employee had received a substantial 
procedure, not a summary one, since she had received 
written notice of the derogatory information, was 
asked specific questions which revealed the nature of 
her alleged activities and associations, was permitted 





"“And the situation is not different because the matter of 
suspension of deportation is taken up in [what] the [regula- 
tions require to be a] ‘fair and impartial’ deportation ‘hearing’. 
Assuming that such a ‘hearing’ normally precludes the use of 
undisclosed information, the ‘hearing’ here involved necessarily 
contemplates the use of confidential matter in some circum- 
stances.” 351 U.S. at 360. 
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to introduce evidence and testify in her own behalf 
and was represented by counsel. Substantially the 
same procedure has been afforded the petitioner in the 
ease at bar. In both of those cases, the District of Qo. 
lumbia Circuit rejected the contention that the Gpoy. 
ernment’s efforts to guard against subversion are gy}. 
ject to the procedural limitations of a criminal trial 

The only case cited by petitioner which holds that 
administrative action taken in the interest of national 
security (Coast Guard licensing of seamen) may not 
be predicated upon undisclosed information is Parker 
v. Lester, 227 F. 2d 708 (C.A. 9). The crucial dif. 
ference in the nature of the interest affected in that 
case and that affected here—and thus in the scope 
of procedural protections properly to be afforded— 
has already been pointed out (supra, pp. 31-36). In 
addition, there is a marked contrast between the pro- 
cedures invalidated in Parker and those accorded the 
petitioner here. In Parker, each plaintiff was sent 
an identical form letter purportedly informing him 
of the ‘‘general basis’’ for the denial of clearance 
(see 112 F. Supp. 483). At no time were the plain- 
tiffs furnished with information substantially more 
specific than that the denial of clearance was “‘based 
on the belief that you are affiliated with, or sympa- 
thetic to an organization, association, group, or com- 
bination of persons subversive or disloyal to the Gov- 
ernment of the United States,’’ although in at least 
one instance the Communist Party was specifically 
named (112 F'. Supp. at 439). 

In ruling that these procedures were deficient under 
the Fifth Amendment, the Court of Appeals for the 
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Ninth Circuit made clear the particular aspects of 
the procedures to which it took exception. The dis- 
trict court had entered a decree permitting the plain- 
tiffs to demand a bill of particulars but specifying 
that “such bill of particulars need not set forth the 
source of such data, nor disclose the data with such 
specificity that the identity of any informers who 
have supplied such allegations or data will neces- 
sarily be disclosed to the said seaman or other per- 
sons” (227 F. 2d at 711; emphasis added). Subse- 
quent to this decree and prior to the appeal, the 
Coast Guard amended its regulations to bring them 
into substantial conformance with the decree. The 
Court of Appeals ruled that under this decree and 
the resulting regulations the plaintiffs would not be 
assured of notice sufficient to meet charges against 
them, specifically contrasting (td. at 715, note lla) 
the new Coast Guard regulation with the regulations 
ensidered in National Lawyers Guild v. Brownell, 
25 F. 2d 552 (C.A.D.C.), certiorari denied, 351 U.S. 
§27—regulations providing ‘‘for notice, hearings, and 
a determination upon the record, except for classified 
security information” (225 F. 2d at 556; emphasis 
added). It is plain that the Ninth Circuit was ob- 
jecting to the provisions of the Coast Guard regula- 
tion which absolutely precluded the disclosure of all 
sources of information and the identity of all inform- 
ants, with no limitation as to the need for such non- 
disclosure in terms of national security. The true 
sope of the opinion may be gleaned from the dis- 
cussion at 227 F. 2d at 722, where the court com- 
pared its decision with its prior ruling in United 
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States v. Gray, 207 F. 2d 237 (C.A. 9). Indeed, th 
court made plain the limited nature of its condemp, 
tion of the use of confidential information. Its opin. 
ion closed with these significant words (227 F, 2d g 
723-24; emphasis added) : 


* * * we have no occasion to hold whethe 
in subsequent attempts to carry out the objep 
tives of the merchant seamen screening pp. 
gram regulations might be adopted which jy 
some degree qualify the ordinary right to con 
frontation and cross-examination of informers, 
It is sufficient to say that as framed and op 
erated these regulations fall short of furnish. 
ing the minimum requirements of due procey 
in respect to notice and opportunity to b 
heard.” 


In the present case, nondisclosure of information 
and sources has been limited by the regulations t 
‘‘classified information, [or] any information which 
might compromise investigative sources or methods or 
the identity of confidential informants ** *.” (App, 
infra, p. 26a). Thus, these regulations do not fall 
under the decision in Parker v. Lester but present a 
question which was expressly left unresolved.” 

4. The American Civil Liberties Union, amicus 
curiae, raises an additional point with respect to pro- 


The Coast Guard has revised its regulations by providing 
for the withholding of information and sources only when re 
quired by national security. See 21 Fed. Reg. 2814; see also 
Lester v. Parker, 235 F. 2d 787 (C.A. 9). 

* There is no support in the regulations or in the record for 
petitioner’s statement (Br., p. 32) that the procedure involved. 
here “forbids in absolute terms the disclosure of aly 
informants.” 
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the | eedural due process apart from the “confrontation” 
ns. | jue (Br. for Amicus, pp. 17-19, 22). This involves 
in| the failure of the Appeal Division of the Eastern 
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Industrial Personnel Security Board to furnish peti- 
yoner with a st:.tement of its findings for use on his 
appeal to the Industrial Personnel Security Review 
Board (R. 463-66). The Union contends that this 
failure constituted a denial of due process under the 
decision of this Court in Gonzales v. United States, 
48 U.S. 407." 

The Gonzales case involved one aspect of the pro- 
eedures for determining a draftee’s claim for exemp- 
ton from the Selective Service Act as a conscientious 
objector, another aspect of which was at issue in 
United States v. Nugent, 346 U.S. 1, supra, p. 72. 
The Court held that the applicable regulations re- 
quired the Department of Justice to furnish the 
draftee with a copy of its advisory recommendation 
to the selective service Appeal Board as to the dis- 
position which should be made of the claim for 
exemption. 

It should be noted first that the Gonzales case was 
not a constitutional decision but was based on a re- 
quirement found to be implicit in the regulations. In 
the present case, it is not contended that the regula- 
tions were violated since they expressly authorized 
the withholding of findings if necessitated by security 
considerations. (App., infra, pp. 22a-23a, 28a-29a). 





“Petitioner briefly alludes to this point (Br., pp. 30-31) as 
ome indication that the procedure afforded him did not meet 
minimum standards of fairness. He does not contend that, by 
itself, it constituted a denial of due process. 
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This was the sole basis for the Board’s action, ag py. 
titioner’s counsel was informed (R. 464-65). In Gon, 
zales, a copy of the advisory recommendation was sim. 
ply not furnished, without any justification being 
offered either on security or other grounds. Further. 
more, the Court noted that disclosure of the Justigg 
Department’s recommendations in such cases was of 
particular importance because the Appeal Board ty 
which the recommendations were made was perform. 
ing more tha: an appellate function (358 US. at 
413): 

It should be emphasized, moreover, that in 
contrast to the strictly appellate functions it 
exercises in other cases, the Appeal Board in 
handling conscientious objector claims is the 
first selective service board to receive the De 
partment’s recommendation, and is usually the 
only decision-making body to pass on the entire 
file. An opportunity for the registrant to reply 
is therefore the only means of insuring that this 
Board will have all of the relevant data.* * * 

It seems apparent in the present case that peti- 
tioner was not prejudiced by the lack of a statement 
of findings. He was made aware of the nature of 
the derogatory information in his case at his two 
prior hearings, and a detailed summary of this infor- 
mation was furnished him in writing prior to the 
hearing before the Appeal Division of the Easter 


Industrial Personnel Security Board. See pp. %1l, | 


supra. The material contained in the findings made 
by that board was, with one exception, precisely the 
same as the material contained in the statement fur- 
nished to petitioner of the reasons underlying the 


non 


SECURITY AND CONSTITUTIONAL RIGHTS 1283 


decision of the Secretary of the Navy to revoke his 
geurity clearance. (Compare R. 9-11 with R. 23-24.) 
That one exception concerned the board’s estimate of 
petitioner’s credibility as a witness; knowledge of this 
fnding could hardly have aided petitioner’s appeal! 
before the review board since its function is entirely 
appellate and any issue of credibility would be ex- 
dusively for the hearing board to resolve. In prose- 
eating his appeal to the review board, petitioner’s 
counsel filed a brief and supporting affidavits and 
made no request to that board for a statement of the 
findings of the Appeal Division. When, after the ap- 
peal was decided, petitioner was given by the review 
board a statement of the Appeal Division’s findings, 
he made no claim that he had been handicapped in his 
appeal because of the lack of such findings nor did he 
seek reconsideration of the appeal on that ground. 
In these circumstances, petitioner was able to pre- 
sent his case on appeal, and was aware from all of 
the prior proceedings. of the basis for the Appeal Di- 
vision’s decision to sustain the Secretary’s revocation 


of his clearance. 
CONCLUSION 


We have shown that during the 170 years of the 
history of the United States the courts have never 
questioned the power of the Executive to withhold 
military information from private persons and to de- 
termine to whom the Government will disclose its 
military secrets in the course of its operations. The 
Industrial Security Program rests upon that founda- 
on, for the Executive must necessarily have the 
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power to determine upon a means to enable it to de 
cide who may have access to that information. 

The interest of a private person in obtaining acecgg 
to classified defense information has never bea 
deemed “liberty”? or “property’’ entitled to prog 
dural due process protections. Access to classified 
defense information is a permissive use of property 
afforded by the Government solely for its own benefit 
and no comparable interest has been recognized ag q 
legally protected one. The judiciary has consistently 
refused to interfere in the conduct by the Gover. 
ment of its internal affairs, leaving these matters to 
the discretion of the Executive and to correction, if 
that is necessary, by legislative or other political 
processes. And it is difficult to conceive of any matter 
more inherent in the proper functioning of the exec- 
tive department of the Government than the determi- 
nation of those to be allowed access to classified mili- 
tary information. 

It is respectfully submitted that the judgment of 
the court below should be affirmed. 

J. Lee RANKIN, 

Solicitor General. 
GEORGE COCHRAN Dove, 
Assistant Attorney General. 
SAMUEL D. SLADE, 
BERNARD CEDARBAUM, 


Attorneys. 
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1, The pertinent statutory provisions are as follows: 
es | A, The Armed Services Procurement Act of 1947, 
en | 62 Stat. 21, 41 U.S.C. 151, et seg. (1952 ed.), later 
ee. | recodified with minor changes as 10 U.S.C. 2301, et 
fied | seg. (Supp. V), provides in pertinent part as follows: 


ty 41 U.S.C. 151(c) All purchases and con- 
efit tracts for supplies and services shall be made 

by advertising, as provided in section 152 of 
Sa this title, except that such purchases and con- 
atly tracts may be negotiated by the agency head 


without advertising if— 

(1) determined to be necessary in the pub- 
lic interest during the period of a national 
emergency declared by the President or by the 
Congress ; 


TT- 
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* * * * 


(12) for supplies or services as to which the 
agency head determines that the character, in- 
gredients, or components thereof are such that 
the purchase or contract should not be publicly 
disclosed ; 


*~ * * * 


of 41 U.S.C. 153 * * * Except as provided in 
subsection (b) of this section, contracts nego- 
tiated pursuant to section 151(¢) of this title 
may be of any type which in the opinion of the 
agency head will promote the best interests 
of the Government. * * * 


. B. The National Security Act of 1947, 61 Stat. 495, 
as amended, 5 U.S.C. 171, et seq., provides in perti- 
nent part: 

5 U.S.C. 171a (b): 


The Secretary of Defense shall be the prin- 
cipal assistant to the President in all matters 
relating to the Department of Defense. Under 
the direction of the President, and subject to 

(la) 
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the provisions of sections 171-171n, 172-17); 
181-1, 181-2, 41la, 411b and 626-626d of thy 
title and sections 401-405 of Title 50, he shal 
have direction, authority, and control over th 
Department of Defense. 


5 U.S.C. 411: 


There shall be at the seat of government , 
military Soper anent, to be known as the De. 
partment of the Navy, and a Secretary of th 
Navy, who shall be the head thereof. 


5 U.S.C. 412: 


The Secretary of the Navy shall execute such 
orders as he shall receive from the President 
relative to the procurement of naval stores and 
materials, and the construction, armament, 
equipment, and employment of vessels of war, 
as well as all other matters connected with the 
Naval Establishment. 


a & * * e 


2. The pertinent regulatory provisions are as follows: 

A. The regulations governing the 1951 proceedings 
of the Industrial Employment Review Board are as 
follows: 


1. Charter of Army-Navy-Atr Force Personne 
Security Board, dated 19 June 1950 


1. There is hereby created, as a joint board 
of the Departments of the Army, Navy, and 
Air Force, the Army-Navy-Air Force Person- 
nel Security Board, which will be responsible 
directly to the Secretaries of the Army, Navy, 
and Air Force for the performance of the du- 
ties and functions hereinafter prescribed. 

2. The Board will operate under general ' 
policies established and approved by the Secre- 
taries of the Army, Navy, and Air Force, and 
will supersede, upon the execution of this char- 
ter, the Army-Navy-Air Force Personnel Se 
curity Board within the Office of the Provost 
Marshal General of the Army. 
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3. Each of the Secretaries of the military de- 
partments will appoint one member, and the 
three members so appointed will constitute the 
Board. Each Secretary may also appoint alter- 
nate members to serve in the place of the mem- 
ber appointed by such Secretary. Initially, the 
members of the Board will select one of the ap- 
pointed members to be Chairman of the Board, 
and thereafter chairmanship of the Board will 
rotate, on a monthly basis, among the three 
military services. Three members, one member 
or alternate member from each Department, 
will constitute a quorum. Each Department 
represented will have one vote and decision of 
the Board will be reached by majority vote of 
a quorum. 

4, There are hereby delegated to the Board 
all powers necessary and incident to the proper 
performance of its duties. Subject to the ap- 
proval of the three Secretaries, the Board will 
adopt its own methods of procedure, rules and 
regulations governing the conduct of the busi- 
ness of the Board. 

®. The Board will have jurisdiction for the 
purpose of determining, in accordance with ap- 
proved policy on the subject, whether access to 
military information or material will be 
granted, denied, suspended or revoked for se- 
curity reasons to: (i) contractors or prospec- 
tive contractors in connection with the bidding, 
negotiation, award or performance of a classi- 
fied contract with a military department; (ii) 
employees or prospective employees (citizens or 
aliens) of contractors or prospective contractors 
in connection with classified contract work for 
a military department; and (iii) prospective 
alien employees of contractors or prospective 
contractors in connection with contract work 
for a military department for the furnishing 
or constructing of aircraft, aircraft parts or 
aeronautical accessories (10 U.S.C. 310(J)). 
As used herein, the term ‘prospective em- 
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ployee’’ means any individual, who is selecte 
by the contractor or prospective contractor fo 
employment on work which requires security 
clearance in accordance with approved policy 
on this subject. 

6. a. The Board, pursuant to the procedure, 
rules and regulations established in accordang 
with paragraph 4 hereof, will make a deterni. 
nation in all cases within its jurisdiction: (i) jp 
which an agency of a military department has 
recommended that access by an individual, 
prospective contractor or contractor to military 
information be dented, suspended or revoked: 
(ii) in which a decision or action of a field 
agency of a military department has the effect 
of denying, suspending or revoking access by 
an individual to military information; and (iii) 
in which action by the Board is requested by 
the Secretary of the Military Department con. 
cerned, Provided that the Board will not make 
a determination in a case which involves a de- 
cision or action from which an appeal has been 
taken to the Industrial Employment Review 
Board, except on the latter Board’s request. 
Reconsideration of any determination may bk 
had as provided in paragraph 8 hereof. 

b. In all eases in which final action of the 
Army-Navy-Air Foree Personnel Security 
Board unfavorable to the individual, prospec 
tive contractor or contractor may result, the 
Board will: (i) furnish the individual, prosper. | 
tive contractor or contractor involved with 
notice of the proposed action and a statement of 
the reasons therefor in as great detail as, in the 
opinion of the Board, security considerations 
permit in. order to provide the individual, pro- 
spective contractor or contractor with sufficient 
information to enable him or it to prepare a 
reply; and (ii) afford the individual, prospet- 
tive contractor or contractor an opportunity to 
submit affidavits or other written evidence 
his behalf within a period of time to be specr- 
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fied by the Board in the notice, but in any event 
not less than ten (10) days from the date of the 
receipt of the notice by the individual, prospec- 
tive contractor or contractor. The failure of 
an individual, prospective contractor or contrac- 
tor to submit affidavits or other written evidence 
in his or its behalf to the Army-Navy-Air 
Force Personnel Security Board will not preju- 
dice his or its right to subsequent appeal to the 
Industrial Employment Review Board, in the 
event the decision of the Personnel Security 
Board is unfavorable to such individual, pro- 
spective contractor or contractor. 

7. The Board will decide each case upon all 
the evidence and information before it in ac- 
cordance with the criteria established for the 
Industrial Employment Review Board, and will 
set forth its decision in writing, together with 
the reasons therefor. The Board will announce 
its decision in the names of the Secretaries of the 
Army, Navy and Air Force. In all cases in 
which action has been taken in accordance with 
paragraph 6b above, the individual, prospective 
contractor or contractor involved will be in- 
formed of the decision, and, if it is adverse to 
such individual, prospective contractor or con- 
tractor, with a written notice of his or its right 
of appeal to the Industrial Employment Review 
Board; if the decision is favorable in these 
cases, the notice will also include a specific ref- 
erence to the notice of proposed action previ- 


- ously furnished under paragraph 6b above. 


8. Decisions of the Board will be final, sub- 
ject only to: (i) consideration by the Industrial 
Employment Review Board either on appeal to 
it by the individual, prospective contractor or 
contractor involved, or at the request of the 
Secretary of the Military Department con- 
cerned; (ii) re-consideration by the Army- 
Navy-Air Force Personnel Security Board at 
the request of the Industrial Employment Re- 
view Board; or (iii) re-consideration by the 
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Board at the request of the Secretary of the 
Military Department concerned, on its own mo. 
tion, or, in the discretion of the Board, at the 
request of the affected individual, prospective 
contractor or contractor for good cause sho 
Provided that the Board will not make a deter. 
mination in a case which involves a decision or 
action from which an appeal has been taken ty 
the Industrial Employment Review Board, ex. 
cept on the latter Board’s request. Reconsid- 
eration may extend to any decision of the Army. 
Navy-Air Force Personnel Security Board or 
of any activity of a military department which 
was made before the reconstitution of that 
Board pursuant to this Charter. 

9. All of the property and records of the 
Army-Navy-Air Force Personnel Security 
Board within the Office of the Provost Marshal 
General of the Army will be transferred to the 
Board, and all administrative services including 
personnel, space and budget matters will Le fur. 
nished by the Secretary of the Army. The Cen. 
tral Index File will function under the adminis. 
trative supervision of the board. Direct com. 
munication between agencies of the military 


' departments and the Board is authorized. 


10. The Chairman of the Board will furnish 
such reports to the Secretaries of the military 
departments, and to the Chairman of the Indus- 
trial Employment Review Board (in cases in 
which the latter Board has assumed jurisdic 
tion) concerning the work of the Board as may 
be requested from time to time, and the Board 
will be responsible for safeguarding all classi- 
fied information in its possession. 

11. Except at the request of the Secretary of 
the military department concerned, the Board | 
will not make a determination in the following 
case: (i) all cases involving access to “restricted 
data’’ as defined in the Atomic Energy Act of 
1946, or to research, development and produc- 
tion of cryptographic equipment; (ii) all cases 
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originating outside the continental limits of the 
United States; (iii) all cases involving denial, 
suspension or revocation of security clearance 
of a prospective contractor or contractor on 
grounds pertaining solely to the physical ele- 
ments of security; and (iv) all cases involving 
solely a determination of the eligibility of a 
prospective contractor or contractor for the 
award or performance of a contract pursuant to 
the foreign ownership provision of section 
10(j), Act of July 2, 1926 (44 Stat. 787, 10 
U.S.C. 310(j)). 
Approved: 








Secretary of the Army. 








Secretary of the Navy. 








Secretary of the Atr Force. 
epee Bl ESL Ue Bs Das 


2. Procedures Governing the Army-Navy-Atr 
Force Personnel Security Board, dated 19 
June 1950 
Consideration of cases by the Army-Navy-Air 

Force Personnel Security Board, pursuant to its 

Charter dated 19 June 1950, will be governed 

by the following procedures hereby established 

by the Board and approved by the Secretaries 
of the Army, Navy and Air Force. 

1. Cases to be Considered. The Board will 
make a determination in all cases within its 
jurisdiction which are referred to it in accord- 
ance with paragraphs 5 and 6 of its Charter 
and pursuant to established policy on the sub- 
ject. Reconsideration of cases by the Board 
shall be governed by paragraph 8 of its Char- 
ter. Notice of a request by the individual, 
prospective contractor or contractor for con- 
sideration or reconsideration of a case shall be 
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in writing and shall be forwarded to the Army- 
Navy-Air Force Personnel Security Board, Na- 
tional Defense Building, Washington 25, D.C. 

2. Criteria and Standards. Each determina- 


tion of the Board will be made upon all the | 


evidence and information before it, in accord- 


ance with the criteria established for the Indus- 


trial Employment Review Board. In making | 


its determination, the Board will take into 
consideration the failure to disclose to the indi- 
vidual, prospective contractor or contractor, 
the sources of information and material con- 
tained in the investigative reports, and where 
applicable, the lack of complete specificity of 
the notice to him or it of the reasons for the 
proposed action. Strict rules of evidence will 
not be applied, but the information and evidence 
available will be given weight according to its 
probative value. 

3. Initial Action 

a. Upon receipt of the request or recommen- 
dation for action by it, the Board will review 
the case in the light of the criteria and stand- 
ards set forth in paragraph 2 and will deter- 


mine whether the reported information — 


warrants: (i) granting the individual, prospec- 
tive contractor or contractor access to military 
information; (ii) further investigation; or (iii) 
further processing with a view to possible de- 
nial of access to military information. 

b. In exceptional situations where, in the 
opinion of the Board, the continued presence 
of the individual in a contractor’s plant, or the 
continued access by the individual, prospective 
contractor or contractor to military informa- 
tion, pending final decision in the case would 


| 





tive 


ma- 
yuld 





SECURITY AND CONSTITUTIONAL RIGHTS 1293 


jeopardize seriously the security of the plant 
or of military information, the Board may 
direct an interim revocation of consent, or an 
interim denial of access to military information 
of specified security classifications. If such 
action has already been effected by an agency 
of a military department, the Board will re- 
view such action to determine the propriety of 
it under the circumstances. In the event, the 
decision by the Board to take such interim ac- 
tion changes the status of the individual, pro- 
spective contractor or contractor, the Board will 
advise the commanding officer of the agency of 
the military department concerned of its interim 
decision in the matter, with instructions to in- 
form the individual, prospective contractor or 
contractor, as appropriate, of the decision, but 
not of the detailed reasons therefor, except that 
it is for security reasons. 

c. If the Board determines that access to mili- 
tary information should be granted to the indi- 
vidual, prospective contractor or contractor 
involved, it will proceed in accordance with 
paragraphs 5 and 6a below, and will inform 
the appropriate agencies of the military de- 
partment concerned of its decision. 

4. Adjudication Procedures. 

a. If, on preliminary consideration, the Board 
concludes, upon the information and evidence 
available to it, that the granting of access to 
military information is not clearly warranted, 
the Board will request further investigation, 
or will prepare a notice of proposed action to 
deny the individual, prospective contractor or 
contractor access to military information of 
specified security classifications, which notice 
shall include a statement of the reasons for the 
proposed action in as great detail as, in the 
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opinion of the Board, security considerations 
permit in order to provide the individual, pro. 
spective contractor or contractor with sufficient 
data to prepare his or its reply. The notice 
will inform the individual, prospective con- 
tractor or contractor that he or it has the right 
within ten (10) calendar days from the date 
of his. or its receipt of the notice to submit an 
answer in writing under oath or affirmation, 
together with such statements, affidavits, or 
other documentary evidence as he or it may de- 
sire, and that, in the event he or it fails to sub- 
mit such defense, the Board will decide the 
matter on the basis of the information and 
evidence available to it, without prejudice to 
his or its right of subsequent appeal to the In- 
dustrial Employment Review Board. The no- 
tice also will inform the individual, prospective 
contractor or contractor that he or it, has no right 
to appear before the Board in person or by 
counsel, and that in the event of.an adverse 
decision by the Board, he or it will be so ad- 
vised and will have the right of appeal to the 
Industrial Employment Review Board in ac- 
cordance with the terms and conditions of its 
Charter. 

b. The Board will transmit the notice directly 
to the individual, prospective contractor or con- 
tractor involved by registered mail with a 
request for a return receipt signed “by ad- 
dressee only.’’ Such signed receipt will be 
forwarded direct to the Army-Navy-Air Force 
Personnel Security Board for inclusion in the | 
complete file of the case. The Board will simul- 
taneously furnish a copy of the notice to in- 
terested agencies of the military departments 
for information. 

5. Deciston. 

a. If the individual, prospective contractor 
or contractor does not reply in writing to the 
notice and letter of charges within the time 
specified, or within such extension of time for 
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answering as the Board in its discretion may 
grant, the Board will make its determination 
on the complete file, according to the criteria 
and standards set forth above. 

b. If the individual, prospective contractor 
or contractor does submit a reply, the Board 
will make its decision on the complete file, in- 
cluding the reply and any supporting affidavits, 
statements, etc., according to the criteria and 
standards set forth above. 

e. The Board will reach its decision by ma- 
jority vote. The decision of the Board, which 
will state its reasons therefor, will be set forth 
in writing. 

d. When the Board sets aside a decision or 
action involving an individual (but not a con- 
tractor or prospective contractor), the Board 
may, if it finds that a loss of employment re- 
sulted from such prior decision or action, 
recommend to the appropriate authority that 
the individual be reimbursed in an amount not 
to exceed the difference between the amount he 
would have earned at the rate he was then re- 
ceiving and the amount of his interim net earn- 
ings, or such lesser amount as the Board may 
determine. 

6. Action Subsequent to Decision. 

a. The Board will announce its decision in 
the names of the Secretaries of the Army, 
Navy, and Air Force. 

b. The Board will transmit directly by mail 
to the individual, prospective contractor, or 
contractor involved, a notice of its decision in 
writing, and in the event the decision is adverse 
to him or it, the notice will also advise him or 
it of the right of appeal to the Industrial Em- 
ployment Review Board in accordance with the 
terms and conditions of its Charter. If the 
decision is favorable, the notice will also include 
a specific reference to the notice of proposed 
action previously furnished under paragraph 
6b of the Charter, or similar statement in those 
cases not covered by that paragraph. The 
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Board simultaneously will advise appropriate 

neies of the military department concerned 
of its decision. In the event of a decision ad- 
verse to an employee or prospective employee 
of a contractor or prospective contractor, the 
employer conce also will be advised in 
writing of the decision. Such notices, how. 
ever, will not state any reason for the decision 
other than that it is for security reasons. Writ- 
ten receipts for each notification will be ob- 
tained at the time of delivery and forwarded 
immediately to the Army-Navy-Air Force Per. 
sonnel Security Board. 

7. Records. The Board will maintain a com- 
plete record of its proceedings, actions and de 
cisions. It will, on request, furnish the Indus- 
trial Employment Review Board and the Sec- 
retaries of the military departments the record 
of any case, and any other information or ma- 
terial pertaining to a case, 

8. Requests for Additional Information. The 
Board is authorized to request information, 
material and advice, including technical and le- 
gal advice, directly from appropriate agencies 
of the military departments, and from outside 
agencies of the Government. 

9. Amendment of Existing Directives. Inso- 
far as the provisions of WD Pamphlet No. 
32-4, December 1946, DA Memorandum No. 
380-5-10, 2 April 1948, and any other directives 
of the Departments of the Army, Navy and Air 
Force are inconsistent with the procedures 
prescribed herein, the same are amended ac- 
cordingly. 

Approved : 








Secretary of the Army. 
Secretary of the Navy. 








Secretary of the Air Force. 
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3. Charter of the Industrial Employment 
Review Board, dated 7 November 1949 


As amended, 


1. There is hereby created, as a joint board 
of the Departments of the Army, Navy, and Air 
Force, the Industrial Employment Review 
Board, which shall be responsible directly to 
the Secretary of the Army, the Secretary of the 
Navy and the Secretary of the Air Force, for 
the performance of the duties and functions 
hereinafter prescribed. 

2. The Board shall operate under general 
policies established or approved by the Muni- 
tions Board, and shall supersede upon the ex- 
ecution of this charter, the Industrial Employ- 
ment Review Board within the Office of the 
Provost Marshal General of the Army. 

3. Each of the respective Secretaries and the 
Munitions Board shall appoint one member, 
and the four members so appointed shall con- 
stitute the Board. The member appointed by 
the Munitions Board shall be a eivilian and 
shall act as the Chairman. Each secretary may 
also appoint alternate members to serve in the 
place of the member appointed by such Secre- 
tary. One of the members shall be a qualified 
lawyer with membership in a State bar or its 
equivalent in the Territories and the District 
of Columbia. Any three members shall con- 
stitute a quorum; provided however, that where 
decisions on substantive matters affecting the 
actual disposition of the appellant’s case are 
involved, a qualified lawyer, as above defined, 
must constitute one of the three. The Board 

may oppoint regional or area boards, the mem- 
bership of which shall be subject to the ap- 
proval of all the Secretaries and the Munitions 
Board for the purpose of acting for the Board 
at any place other than at Washington, D.C. 
One of the members of the regional or area 
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boards shall be a qualified lawyer with mem. 
bership in a State bar or its equivalent in the 
Territories and the District of Columbia. Any 
three members shall constitute a quorum; pro. 
vided however, that where decisions or substap. 
tive matters affecting the actual disposition of 
the appellant’s case are involved, a qualified 
lawyer, as above defined, must constitute one 
of the three. No person who has served with 
an investigative agency or any of the Depart. 
ments within one year preceding his appoint. 
ment shall be eligible for appointment as q 
member or alternate member of the Board or 
any regional or area Board. 

4. There are hereby delegated to the Board 
all powers necessary and incident to the proper 
performance of its duties, and, subject to the 
approval of the respective Secretaries and the 
Chairman of the Munitions Board, the Board 
shall adopt its own methods of procedure, rules 
and regulations governing the conduct of the 
business of the Board. 

5. The Board shall have jurisdiction solely 
for the purpose of hearing and reviewing ap- 
peals from decisions of the Personnel Security 
Board, the effect of which decisions is to deny 
(i) access to classified military information or 
material, or (ii) access of aliens to informa- 
tion or material pursuant to Section 10(}) of 
the Act of 2 July 1926 (10 U.S.C. 310(3)). 

6. The Board, pursuant to procedures, rules 
and regulations established in accordance with 
paragraph 4, shall (i) entertain all appeals 
within its jurisdiction, and give to the appel- 
lant reasonable notice of the time and place of 
hearing; (ii) shall furnish the appellant with 
a specific statement of charges insofar as cot- 
sideration of security permits; (iii) afford the 
appellant an opportunity to be heard in per 
son or by counsel (union representative or 
otherwise) ; (iv) accept evidence or other proof 
offered by the appellant bearing on the issues 
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to be determined by the Board; (v) shall fur- 
nish the appellant, upon his request, a verbatim 
transcript of the Board’s proceedings in his 
case, edited only to the extent necessary to safe- 
guard classified information; and (vi) decide 
each case upon all of the evidence and informa- 
tion available to the Board, under such criteria 
as shall be established jointly by the Secre- 
taries, and shall set forth its decision in writ- 
ing, together with reasons therefor. A copy 
of such decision shall be furnished to the ap- 
pellant by the Board. 

7. All of the property and records of the 
Industrial Employment Review Board within 
the Office of the Provost Marshal General of 
the Army shall be transferred to the Board, 
and all administrative services including per- 
sonnel, space and budget matters shall be fur- 
nished by the Munitions Board. 

8. The Chairman shall furnish such reports 
to the Secretaries and to the Chairman of the 
Munitions Board concerning the work of the 


Board as may be requested from time to time, 
and the Board shall be responsible for the safe- 
guarding of all classified information in its 
possession. 


(S) Gordon Gray, 
Secretary of the Army. 
(S) Joun T. KOEHLER, 
Assistant Secretary of the Navy. 
(S) A. S. Barrows, 
Acting Secretary of the Air Force. 


Approved: 

MUNITIONS Boarp, 

Patrick W. TIMBERLAKE. 
Revised: 10 November 1950. 
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4. Procedures Governing Appeals to the Indus. 
trial Employment Review Board, dated 7 
November 1949 


As Amended 


Appeals to the Industrial Employment Re. 
view Board, pursuant to its Charter dated 7 
November shall be governed by the following 
procedures hereby established by the Board and 
approved by the Secretaries of the Army, Navy 
and Air Force, and the Munitions Board. 

1. Decisions Subject to Appeal. Any deci- 
sion of the Army-Navy-Air Force Personnel 
Security Board, the effect of which is to deny 
(i) access to classified information or material, 
or (ii) access of an alien to information or ma- 
terial pursuant to Section 10(j) of the Act of 
2 July 1926 (10 U.S.C. 310(j)), may be ap. 
pealed to the Industrial Employment Review 
Board or to a Regional or Area Board estab- 
lished by it (except as the context indicates 
otherwise all such Boards are referred to 
hereinafter as ‘‘the Board’’); Provided, that 
upon the application of an appellant and upon 
good cause shown, the Board may in its discre- 
tion reconsider a prior decision of the Board 
whether such prior decision was made before or 
after the Board’s reconstitution pursuant to the 
Charter of 7 November 1949. 

2. Rights of Appeal. Each individual, con- 
tractor or prospective contractor against whom 
a decision, appealable under paragraph 1 above, 
has been rendered, shall have the right (1) to 
appeal to the Board by filing notice thereof in 
writing, (ii) to be given reasonable notice of 
the time and place of hearing, (iii) to be heard 
in person or in writing and to be represented 
by counsel, union representative or otherwise, 
(iv) to submit evidence or other proof including 
the right to produce witnesses in his behalf 
bearing on the issues to be determined by the 
Board, (v) to be notified in writing of the 
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Board’s findings and decision, and (vi) to re- 
quest reconsideration by the Board of its deci- 
sion for cause shown. 

3. Initiation of Appeals. Within 30 calendar 
days after the receipt of notice of a decision, 
appealable under paragraph 1 above, the indi- 
vidual, contractor or prospective contractor 
concerned may appeal to the Industrial Em- 
ployment Review Board by submitting a writ- 
ten notice of appeal stating therein whether he 
desires to appear before the Board in person 
or by his counsel or representative or to submit 
his appeal in writing. Notice of appeal must 
be addressed to the Industrial Employment Re- 
view Board, c/o The Munitions Board, Na- 
tional Defense Building, Washington 25, D.C. 

4. Action by Industrial Employment Review 
Board. 

(a) Adequacy of the Charges. Upon receipt 
of a notice of appeal pursuant to paragraph 3 
above, the Industrial Employment Review 
Board will obtain the complete record of the 
ease from the Army-Navy-Air Force Person- 
nel Security Board and will ascertain whether 
the appellant has been informed as fully as 
security considerations permit of the reasons 
for the decision appealed from. If such Board 
is of the opinion that the appellant was not so 
informed, it will cause a full statement of the 
reasons for the decision, insofar as security 
considerations permit, to be included in the 
notice of hearing provided for in subparagraph 
(b) below. 

(b) Time and Place of Hearing or Review 
of Case. Upon completion of any action re- 
quired by subparagraph (a) above, the Board 
will set a time and place for hearing or review 
of the case and will notify the appellant thereof 
in writing not less than 30 days prior to such 
hearing or review. 

(c) Conduct of Hearing. In the discretion 
of the Industrial Employment Review Board 
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and as it may direct, the hearing may be held 
by it or by a Regional or Area Board in Wash. 
ington, D.C., or elsewhere. With the consent 
of the appellant, the hearing may be held by 
a single member or alternate member of the 
Board. A hearing may be attended only by the 
members or alternate members of the Board 
participating therein, officials directly connected 
with the adjudication of the case, witnesses for 
the Government or the appellant, and the ap. 
pellant, his counsel, or union representative or 
otherwise. A witness may be present only 
when he is actually testifying. Strict legal 
rules of evidence will not be applied but reason- 
able bounds of relevancy, competency and ma- 
teriality will be maintained. All testimony will 
be given under oath or affirmation. The Gov- 
ernment and the appellant may introduce such 
evidence or other proof, oral or written, as the 
Board may consider proper. The hearing will 
be conducted in such manner as to protect from 
disclosure information affecting the national 
security or tending to compromise investigative 
sources or methods, but within the limits set 
forth by the foregoing, the appellant or his 
counsel shall have the right to cross examine 
government witnesses who have been called. A 
verbatim stenographic transcript will be made 
of the hearing and will be retained as a per- 
manent part of the record of the case. Upon 
the request of the appellant, the Board will 
furnish to him a copy of the transcript of the 
hearing, edited only to the extent necessary to 
safeguard classified information. 

(d) Decision. The Board will decide each 
ease in executive session and, in arriving at 
its decision, will be governed by the criteria 
established by the Secretaries of the Army, 
Navy and Air Force. The Board will reach 
its decision by the majority vote of a quorum. 
Where four members are present, the chairman 
shall not vote: provided, however, that where 
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substantive matters affecting the actual disposi- 
tion of the appellant’s case are involved and 
the only qualified lawyer is also the chairman, 
the chairman shall vote, and one of the re- 
maining three members, to be chosen by ballot, 
shall decline to vote. When the Board sets 
aside a decision involving an individual (but 
not a contractor or prospective contractor) the 
Board may, if it finds that a loss of employ- 
ment resulted from such decision, recommend 
to the appropriate authority that the individual 
be reimbursed in an amount not to exceed the 
difference between the amount he would have 
earned at the rate he was then receiving and 
the amount of his interim net earnings. The 
decision of the Board, which shall state its 
reasons therefor, will be set forth in writing. 
The decision will be final subject only to re- 
consideration by the Board on its own motion, 
or at the request of the appellant for good cause 
shown, or at the request of the Secretary of 
the Department concerned. 

(e) Notice of Decision. The Board upon 
reaching its decision will transmit in writing 
said findings and notice of decision to the ap- 
pellant and simultaneously furnish other copies 
to the interested offices of the Department of 
Defense, union, employer and legal represent- 
ative. 

5. Records. The Board shall maintain a com- 
plete record of its proceedings, actions and 
decisions. Upon receipt of a notice of appeal 
pursuant to paragraph 3 above, and at any 
time thereafter, the Board may require the 
Army-Navy-Air Force Personnel Security 
Board or any agency of the Departments of 
the Army, Navy or Air Force to furnish to the 
Board the record of the case and any other 
information or material under its jurisdiction 
pertaining to the case. The Board is author- 
ized to examine all persons who are available 
upon whose evidence the letter of denial was 











1304 SECURITY AND CONSTITUTIONAL RIGHTS 


issued and may request relevant informatiop 


and material from outside agencies of the Gov. 
ernment. 

6. Amendment of Extsting Directives. Ingo. 
far as the provisions of WD Pamphlet No. 324, 
December 1946, DA Memorandum No. 380-5-10, 
2 April 1948, and any other directives of the 
Departments of the Army, Navy and Air Fore 
are inconsistent with the procedures prescribed 
herein the same are amended accordingly, 


(S) J. Tenney Mason, 
Chairman of the Board, 
(S) Haroxtp R. StapFiexp, Lt. Col., 
JAGC, 


Army Member. 
(8S) Georce L. SHane, Capt., USN, 
Navy Member. 
(S) KeEennetTH MACKENZEE, 
Atr Force Member. 
Approved : 
(S) Gorpon Gray, 
Secretary of the Army. 
(S) Joun T. KoEHLER, 
Asst. Secretary of the Navy. 
(S) A. S. Barrows, 
Acting Secretary of the Atr Force. 
(S) Patrick TIMBERLAKE, 
Munitions Board. 


Date: 30 November 1949. 
Revised: 10 November 1950. 


B. The Industrial Personnel and Facility Security 
Clearance Program, effective May 4, 1953, provided 
in pertinent part as follows: 
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Industrial Personnel and Facility Securtty 
Clearance Program 


Section I 
GENERAL 


1. Purpose. This directive prescribes the 
joint uniform standards, criteria and proce- 
dures governing the disposition of all cases in 
which a military department or an agency 
thereof has recommended that the clearance of a 
contractor or contractor employee be denied or 
revoked, and emergency cases in which a mill- 
tary department or agency thereof has revoked 
a clearance of a contractor employee. 

* * * * * 

3. Policy. 

a. While the military departments will as- 
sume, unless information to the contrary is re- 
ceived, that all of their contractors and contrac- 
tor employees are loyal to the Government of 
the United States and that granting a clearance 
would not endanger national security, the vital 
role of the military departments in national de- 
fense necessitates vigorous application of use of 
classified security information by such contrac- 
tors and contractor employees. Therefore, ade- 
quate measures will be taken to provide 
continuing assurance that no contractor or con- 
tractor employee will be granted a clearance if 
available information indicates that the grant- 
ing of such clearance may not be clearly consist- 
ent with the interests of national security. At 
the same time, every possible safeguard within 
the limitations of national security will be pro- 
vided to assure that no contractor or contractor 
employee will be denied a clearance without an 
opportunity for a fair hearing. 

b. A denial of a clearance does not necessarily 
carry any implications of disloyalty to the Gov- 
ernment of the United States. If a person is 
disloyal, the granting of a clearance is not con- 
sistent with the interests of national security. 
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However, because of the mission of the military 
departments and the nature of classified segy. 
rity information, there may be a finding that the 
granting of a clearance to a particular contrae. 
tor or contractor employee is not clearly consist. 
ent with the interests of national security for 
many reasons which have no relation to loyalty, 
The program is limited to making determina. 
tions with respect to security clearances; no 
determination is made as to the loyalty of the 
contractor or contractor employee to the Gov. 
ernment of the United States. 

c. Since a facility security clearance relates 
only to access to classified security information, 
the denial of a clearance to a contractor does 
not necessarily preclude his participation in un- 
classified work. A denial of a clearance to a 
contractor employee does not preclude his em- 
ployment in positions which do not involve ac- 
cess to classified security information. It is not 
the intent of this directive to impede the shift 
of employees, as to whom there is derogatory 
information, from classified to unclassified work 
within the same plant or facility where it can 
be accomplished without detriment to and with 
the consent of the contractor employer. 

4. Release of Information. All Government 
personnel, including all members of the Boards 
and the Divisions in the Program, will comply 
with applicable directives pertaining to the 
safeguarding of classified security information 
and the handling of investigative reports; and 
no classified security information or any it- 
formation which might compromise investiga- 
tive sources, investigative methods or the iden- 
tity of confidential informants will be disclosed 
to any contractor or contractor employee, or to 
their counsel or representatives, or to any other 
person not cleared for access to such informa- 
tion. In addition, in a case involving a con- 
tractor employee, the contractor concerned will 
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be advised only of the final determination in the 
ease to grant, deny or revoke clearance, and of 
any decision to revoke a clearance granted pre- 
viously pending final determination in the case. 
The contractor will not be given a copy of the 
Statement of Reasons issued to the contractor 
employee except at the written request of the 
employee involved. 
* * * * * 


SecTion III 
STANDARD AND CRITERIA 


11. Standard for Denial of Clearance. The 
Standard for the denial of clearance shall be 
that, on all the information, the granting such 
clearance is not clearly consistent with the in- 
terests of national security. 

12. Criteria for Application of Standard m 
Cases Involving Individuals. 

a. The activities and associations listed below 
which may be the basis for denial of clearance 
are of varying degrees of seriousness. There- 
fore the ultimate determination of whether 
clearance should be granted must be an overall 
commonsense one, based on all available in- 
formation. 

(1) Commission of any act of sabotage, es- 
pionage, treason, or sedition, or attempts 
thereat or preparation therefor, or conspiring 
with, or aiding or abetting, another to commit 
or attempt to commit any act of sabotage, es- 
pionage, treason, or sedition. 

(2) Establishing or continuing a sympathetic 
association with a saboteur, spy, traitor, sedi- 
tionist, anarchist, or revolutionist, or with an 
espionage or other secret agent or representa- 
tive of a foreign nation, or any representative 
of a foreign nation whose interests may be in- 
imical to the interests of the United States, or 
with any person who advocates the use of force 
or violence to overthrow the government of the 
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United States or the alteration of the form of 
government of the United States by unconstj. 
tutional means. 

(3) Advocacy of use of force or violence t 
overthrow the Government of the United States, 
or of the alteration of the form of government 
of the United States by unconstitutional means 

(4) Membership in, or affiliation or sympa. 
thetic association with, any foreign or domestic 
organization, association, movement group, or 
combination of persons which it totalitarian, 
Fascist, Communist, or subversive, or which 
has adopted, or shows, a policy of advocating 
or approving the commission of acts of fore 


or violence to deny other persons their righty | 


under the Constitution of the United States, or 
which seeks to alter the form of government of 
the United States by unconstitutional means. 

(5) Intentional, unauthorized disclosure to 
any person of security information, or of other 
information disclosure of which is prohibited 
by law. 

(6) Performing or attempting to perform his 
duties, or otherwise acting, so as to serve the 
interests of another government in preference 
to the interests of the United States. 

(7) Participation in the activities of an or 
ganization established as a front for an organi- 
zation referred to in subparagraph (4) above 
when his personal views were sympathetic to 
the subversive purposes of such organization. 

(8) Participation in the activities of an or. 
ganization with knowledge that it had heen 
infiltrated by members of subversive groups 
under circumstances indicating that the individ- 
ual was a part of or sympathetic to the infl- 
trating element or sympathetic to its purposes. 

(9) Participation in the activities of an or- 
ganization referred to in subparagraph (4) 
above, in a capacity where he should reasonably 
have had knowledge of the subversive aims or 
purposes of the organization. 
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(10) Sympathetic interest in totalitarian, 
Fascist, Communist, or similar subversive 
movements. 

(11) Sympathetic association with a member 
or members of an organization referred to in 
subparagraph (4) above. (Ordinarily this will 
not include chance or occasional meetings, nor 
contacts limited to normal business or official 
relations. ) | 

(12) Currently maintaining a close continu- 
ing association with a person who has engaged 
in activities or associations of the type referred 
to in subparagraphs (1) through (10) above. 
A close continuing association may be deemed 
to exist if the individual lives at the same prem- 
ises as, frequently visits, or frequently com- 
municates with such person. 

(13) Close continuing association of the type 
described in subparagraph (12) above, even 
though later separated by distance, if the cir- 
cumstances indicate that renewal of the associa- 
tion is probable. 

(14) Willful violation or disregard of se- 
curity regulations. 

(15) Anv behavior, activities, or associations 
which tend to show that the individual is not 
reliable or trustworthy. 

(16) Any deliberate misrepresentations, fal- 
sifications, or omission of material facts from a 
Personal Security Questionnaire, Personal His- 
tory Statement, or similar document. 

(17) Any criminal, infamous, dishonest, im- 
moral, or notoriously disgraceful conduct, habit- 
ual use of intoxicants to excess, drug addiction, 
or sexual perversion. 

(18) Acts of a reckless, irresponsible or 
wanton nature which indicate such poor judg- 
ment and instability as to suggest that the in- 
dividual might disclose security information to 
unauthorized persons or otherwise assist such 
persons, whether deliberately or inadvertently, 
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in activities inimical to the security of th 
United States. 

(19) An adjudication of insanity, or tre. 
ment for serious mental or neurological dis. | 
order without satisfactory evidence of cure, 

(20) Any facts which furnish reason to be. 
lieve that the individual may be subjected t 
coercion, influence, or pressure which may caug 
him to act contrary to the best interests of the 
national security. 

(21) The presence of a spouse, parent, 
brother, sister, or offspring in a nation whose 
interests may be inimical to the interests of the 
United States, or in satellites or occupied areas 
of such a nation, under circumstances permit. 
ting coercion or pressure to be brought on the 
individual through such relatives. 

b. Legitimate labor activities shall not he 
considered in determining whether clearance 
should be granted. 


C. The pertinent portions of the Department of 
Defense Directive 5220.6, dated February 2, 1955, 
are as follows: 


* * * a * 


4. Rele::e of Information. All personnel in 
the Program will comply with applicable d- 
rectives pertaining to the safeguarding of clas- 
sified information and the handling of investi- 
gative reports. No classified information, nor 
any information which might compromise inves- 
tigative sources or methods or the identity of 
confidential informants, will be disclosed to 
any contractor or contractor employee, or to 
his lawyer or representatives, or to any other 
person not authorized to have access to such 
information. In addition, in a case involving 
a contractor employee the contractor con- 
cerned will be advised only of the final deter- 
mination in t!.e ca: te gra:.t, deny, or revoke 
clearance, and of any decision to suspend a 
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clearance granted previously pending final de- 
termination in the case. The contractor will 
not be given a copy of the Statement of Rea- 
sons issued to the contractor employee except 
at the written request of the contractor em- 
ployee concerned. 

+ * at iF # 


22. Action by the Review Board. 

a. The Review Board will review each case 
submitted to it on the written record and will 
make its determination in each case by ma- 
jority vote in accordance with the standard and 
criteria set forth in Section ITI. It may adopt, 
modify or reverse the findings or the determi- 
nation of the Hearing Board. In the event the 
Review Board modifies the findings or reverses 
the determination of the Hearing Board, the 
Review Board determination shall be accom- 
panied by a discussion of the evidence and the 
reasons relied upon for its action. If the de 
cision is not unanimous, a minority opinion 
shall be filed. 

b. After the Review Board has reached its 
determination, the Director will notify the 
person concerned, the activity initially refer- 
ring the case, and other interested agencies of 
the final determination in the case. The Direc- 
tor will also issue instructions for the granting, 
continuing, denying or revoking of clearance in 
accordance with the determination. 

ce. Determinations of the Review Board shall 
be final, subject only to: 

(1) Reconsideration on its own motion or at 
the request of the person concerned, addressed 
through the Director, on the ground of newly 
discovered evidence or for other good cause 
shown ; 

(2) Reconsideration by the Review Board at 
the request of the Secretary of Defense or the 
Secretary of any military department; or 

(3) Reversal by the Secretary of Defense, or 
reversal by joint agreement of the Secretaries 
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of the three military departments at the requey 
of one of such Secretaries. 


* * * € 


24. Reconsideration of Prior Decisions, 

a. Decisions of the Industrial Employme; 
Review Board and of the Appeal Divisions , 
the Eastern, Central and Western Industry 
Personnel Security Boards which denied or p. 
voked a clearance may be reconsidered by th: 
Review Board at the request of the person cop. 
cerned, addressed through the Director, on th 
grounds of newly discovered evidence or fy 
other good cause shown. 

b. Decisions of the Army-Navy-Air Fore 
Personnel Security Board and of the Screen 
Divisions of the Eastern, Central and Westen 
Industrial Personnel Security Boards whieh 
denied or revoked a clearance may be reconsid. 
ered by the Screening Board at the request of 
the person concerned, addressed through the 
Director, for good cause shown. 

c. In cases where a clearance has been pre 
viously granted and an activity of a military 
department receives additional derogatory in- 
formation which was not considered by a Board 
at the time it decided the case and the com 
mander of the activity is of the opinion, after 
reviewing the complete file including the record 
of any prior proceedings, that revocation of the 
prior clearance is warranted, he will forwar 
the case to the Director, through appropriate 
channels, for referral to the Screening Board in 
accordance with paragraph 17. 


D. The Industrial Security Manual for Safeguari- 
ing Classified Matter, January 18, 1951, provided in 
pertinent part as follows: 


* * * * * 


4, General Requirements. 
a. The term “Security” as used herein refers 
to the safeguarding of information classified 
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by the Government as “Top Secret,’’ “Secret,”’ 
Confidential,” or “Restricted,” against unlaw- 
ful dissemination, duplication or observation 
because of its importance to National Defense. 
The Contractor shall be responsible for safe- 
guarding all classified matter under its control 
and shall not supply or disclose classified mat- 
ter to any unauthorized person. The safeguard- 
ing of classified information shall be provided 
for by suitable defensive measures within the 
Contractor’s plant dictated by the accessibility 
of classified information. Whenever it is im- 
practical to prevent unauthorized individuals 
from having access to classified matter by other 
means, it will be necessary to protect such mat- 
ter by control of the area in which it is located. 
The detailed requirements of this manual will 
therefore establish the safeguards against the 
unlawful dissemination of classified information 
which can be achieved by control of matter, in- 
dividuals and areas, in addition to other secu- 
rity measures necessary for the protection of 
classified matter. 


* * * « * 


‘e. The Contractor shall exclude (this does not 
imply the dismissal or separation of any em- 
ployee) from any part of its plants, factories, 
or sites at which work for any military depart- 
ment is being performed, any person or per- 
sons whom the Secretary of the military de- 
partment concerned or his duly authorized 
representative, in the interest of security, may 
designate in writing. 

+ * of He = 


6. Detatled Requirements for Access by In- 
dividuals. No individual shall be permitted to 
have access to classified matter unless cleared 
by the Government or the Contractor, as the 
case may be, as specified in the following sub- 
paragraphs and then he will be given access 
to such matter only to the extent of his clear- 
ance. An individual requiring clearance shal! 
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be selected by the Contractor’s determination of 
the individual’s need for such information jy 
the performance of his assigned duties. Any 
Contractor employee who has been denied , 
clearance by the Government or whose clearang 
has been revoked by the Government shall hay, 
the right of appeal to the Industrial Employ. 
ment Review of the Munitions Board, 

a. Precontract negotiations. In the case of 
precontract negotiations and advertisements 
only those officers, directors, owners, and key 
employees of the Contractor who have bee 
cleared by the Government unless notified by 
the Government that such clearances are not 
required. 

b. After award of contract. In the event, 
contract is awarded, only to individuals a 
specified in the following: 

(1) United States citizen and alien en. 
ployees of the Contractor who require access to 
matter classified Top Secret or Secret in con. 
nection with the performance of work on the 
contract, and who have been cleared by the 
Government. 

(2) Alien employees of the Contractor who 
require access to matter classified Confidential 
or Restricted in connection with the perforn- 
ance of work on the contract, and who have 
been cleared by the Government. 

(3) United States. citizen employees of the 
Contractor who require access to matter classi- 
fied Confidential or Restricted in connection 
with the performance of work on the contract, 
and who have been cleared by the Contractor. 
A clearance by the Contractor shall be based on 
a determination that the individual’s employ- 
ment records are in order as to United States 
citizenship and absence of derogatory informs- 
tion indicating that the interests of such indi- 
vidual are inimical to the security interests of 
the United States. Whenever there is any evi- 
dence that the continued employment of such 
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persons constitutes a security risk, a report 
shall be submitted to the contracting officer or 
his duly authorized representative. 

(4) Other persons specifically authorized in 
writing by the Government. 

e. Application for clearance. Applications 
for clearance shall be made by the Contractor 
for its officers, directors, owners, employees, 
consultants and other individuals not in his 
regular employment, for whom Government 
clearance is required as specified in b (1) and 
(2) above and shall be made to the contracting 
officer or his duly authorized representative by 
submission of the following: 

(1) DD Form 48 (Personnel Security Ques- 
tionnaire to be furnished by the Government) 
completed and executed by United States 
citizens. 

(2) DD Form 49 (Alien Questionnaire to be 
furnished by the Government) completed and 
executed by aliens. 

(3) One properly completed and executed 
fingerprint card (to be furnished by the Goy- 
ernment). 

(4) Whenever a clearance has been granted 
on persons specified in ¢ above, by one of the 
military departments and the Contractor is in- 
vited to bid or is awarded a contract by any 
other military department, which requires 
clearance by the Government, the Contractor 
shall submit a written statement to such other 
department in lieu of the forms specified in 
(1), (2) and (3) above, stating the names of 
the cleared persons involved in the new bid or 
contract, the department which granted the 
clearances, the dates the clearances were 
granted, and the extent of the clearances. 
Whenever additional forms specified in (1), 
(2) and (3) above are required, the Contractor 
shall be informed. 

& ® 2 & * 
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Introduction 


Respondents’ Brief is noteworthy chiefly for its gy. 
traordinary claim of unlimited executive power to cop. 
trol private employment. So broad and unwarrantej 
is this assertion that it must be taken as an implicit 
concession that the action against Greene can be gy. 
tained on no lesser claim of executive authority. Anj 
the misinterpretation of petitioner’s true interest— 
freedom from arbitrary governmental interfereng 
with his private employment relationships—ig 
gross as to constitute still another implicit conce. 
sion that his true interest is so substantial as t 
be entitled to the constitutional protection of due 
process. 


These implicit concessions emphasize the explicit 
admissions in Respondents’ Brief. These explicit 
admissions, which are alone enough to require the 
reversal of the judgment below, include the follow. 
Ing ; 

(1) Greene has standing to vindicate his rights, 
(Brief, p. 29) 
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(2) Greene’s loss of employment was caused by the 
denial of access to classified information. (Brief, p. 
30) 

(3) Respondents claim the authority thus to deprive 
a citizen of private employment on the basis of per- 
sonal doubt of his loyalty arising from uncorroborated 
suspicions (Brief, p. 44)—a doubt which may be fully 
consistent with the likelihood that the employee is in 
fact both loyal and discreet. (Brief, pp. 56, 57) 


(4) That Greene has not been protected by pro- 
cedural requirements ‘‘normally considered basic ele- 
ments’’ of due process. (Brief, p. 64) 


(5) No statute explicitly authorizes such an action 
by the respondents. (Brief, p. 23) 


In support of their novel claims of unlimited power, 
the respondents advance three basic theses: 


(1) No statutory authorization is required, because 
the control of ‘‘military secrets’’ is an inherent power 
of the executive. By inference, this thesis rests upon 
the assertion of proprietorship of the information by 
the Government. 


(2) Respondents have exercised the right of the 
Government as the owner of property, and the Govern- 
ment is not subject to any limitation in its control of 
this property. 
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(3) Since the Government has an unlimited dig. 
cretion in the control of its property, Greene ig no 
entitled to the rudiments of a fair hearing. 


The keystone of the Brief for the Respondents is the 
assertion that the classified information is the prop. 
erty of the government, the arbitrary control of 
which—at least in the absence of a statutory limita. 
tion—is vested in the executive. This reply is devoted 
to a demonstration of the fallacy of this basic prem. 
ise and the resulting untenability of the conclusions 
deduced from it. 


I. Respondents Have Been Granted No Power to Control Pz. 
vate Employment Through the Arbitrary Exercise of Pro. 
prietary Rights of the Government. 

The respondents, throughout their brief, have 
framed the issue before the Court in terms of the av. 
thority of the Government, as an owner, to exercise 
the authority of an owner over its own property. 


The issue presented by this case is, rather, the ques- 
tion of power of officers of restricted authority to exer. 
cise proprietary rights of the Government in a man- 
ner conceded to cause serious injury on the basis of 
undefined and uncorroborated suspicion. 


Whether such authority could be delegated to any 
official is a question which need not be answered, 
because Constitutional authority must be granted 
either to the Congress or to the President, and neither 
has delegated it to the respondents. 

Since it is admitted that respondents do not receive 
the right to injure citizens in their private employ- 
ment from the Congress, (Brief, p. 23) the validity 
of the assertion of power depends upon whether the 
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(Constitution grants power to the President of un- 
restricted control of the property of the United States, 
insofar as it consists of military information. If so, 
has the President, in fact, delegated this authority to 
the respondents ? 


Both of these questions must be answered in the 
negative. 


The new doctrine that the Constitution has granted, 
as a part of the executive authority or the command 
function of the military the right to control private 
contract relationships of citizens must be rejected. It 
may be unfair to categorize this doctrine as the be- 
ginning of a dictatorship, but it is not harsh to call it 
astep in that wrong direction. 


It is obvious that the respondents are actually as- 
grting control over industrial employment which ex- 
tends beyond the limits attributable to any valid claim’ 
The requirement for clearance is not limited to those 





‘For example, the Executive .Order on which the respondents 
purportedly rely provides, ‘‘Classified security information shall 
nt be desseminated ... by any person or agency having access 
thereto or knowledge thereof . . . even though such person or 
agency may have been solely or partly responsible for its produc- 
tion.’? Insofar as there can be a property right in knowledge, the 
proprietorship must necessarily be in the creator or discoverer 
of that knowledge. With the legislative power to control the use 
of this, or any other, property in the public interest, we need not 
be here concerned. The executive order purports to control the 
we of property even against the person in whom the natural 
right of ownership reposes. Such regulation must be based on 
legislative and not executive power. Nor is this merely an academic 
issue in this case. The story of the electronic flight simulator (R. 
315) shows that whatever information the Navy possessed regard- 
ing this instrument of war was of little practical value until this 
engineer—now denied employment by the Navy—made it useful 
by the application of his mind, knowledge, and labor. 











1322 SECURITY AND CONSTITUTIONAL RIGHTS 
e 


who may have occasion to be given classified informa. 
tion by the military departments. Every officer of, 
corporate contractor must apply for and receive clear. 
ance. 32 CFR § 72.8 (1955). Many corporate office 
can perform their duties without any knowledge 
all of the secret information used by the corporation, 


These considerations amply demonstrate the yp. 
realistic and insubstantial justification upon whic, 
the respondents rely as support for their claim ove 
the livelihood of literally millions of American citizer, 
in all branches of industry.’ But such confusions o 
the part of the respondents may be pretermitted jn 
the light of the concession that there is no statutory 
authority for the regulations under which respondents 
claim they are acting. The authority to exercise the 
proprietary rights of the Government has not been 
vested in the President. On the contrary, it is ex. 
pressly vested by the Constitution in the Congress, 
Article IV, Section 3, expressly provides that ‘The 
Congress shall have Power to dispose of and make all 
needful Rules and Regulations respecting the Terri- 
tory or other property belonging to the United States, 
...’ That the term ‘‘other Property”’ is broad enough 
to include all of the possessions of the government, and 
not merely real or tangible personal property, is clear, 
Ashwander v. Tennessee Valley Authority, 297 US. 
288, 330 331; Story on the Constitution, §§ 1325, 1396, 
Since the Congress concededly has not authorized the 
use of the property of the Government as a means by 
which administrative officers can interfere in the priv- 





2The extent to which this system of control has proliferated 
throughout the structure of American society is demonstrated in 
detail by the brief of the American Federation of Labor and Con- 
gress of Industrial Organizations as amicus curiae in Taylor y, 
McElroy, No. 504, October Term, 1958. 
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ge contract relationships of citizens, it follows that 
the respondents lack the authority they claim. 


Whether the respondents claim some inherent au- 
thority arising from military needs in an emergency 
jg not clear. Such inherent power has never been 
recognized by this Court. A claim of unlimited execu- 
tive authority over the livelihood of citizens simply 
does not square with the basic constitutional principles 
of limited and separated powers. 


Two recent attempts to claim inherent authority of 
the President as a justification for administrative 
interferences with the rights of citizens have been 
rejected by this Court.’ 


In Youngstown Sheet & Tube Co. v. Sawyer, 343 
U.S. 579, it was urged that the President possessed in- 
herent authority to seize steel mills because of their 
yital connection with the supply of war material. In 
Kent v. Dulles, 357 U.S. 116, it was argued that the 
traditional discretion of the President in foreign 
affairs authorized his act in depriving a citizen of the 
right to travel abroad. In both of these cases, this 
Court rejected the claim of inherent authority. In 
Youngstown Sheet & Tube Co. y. Sawyer, the Court 
said (343 U.S. at p. 867): 


The order cannot be sustained as an exercise of 
the President’s military power as Commander in 
Chief of the Armed Forces. The Government at- 
tempts to do so by citing a number of cases up- 
holding broad powers in military commanders en- 
gaged in day-to-day fighting in a theater of war. 





*The rejection of inherent Presidential control of Governmental 
property is implicit in the reasoning of this Court in United States 
v, Midwest Oil Co., 236 U.S. 459. There, although there was no 
express statutory authority for the act of the President in with- 
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Such cases need not concern us here. Even tho 
‘*theater of war’’ be an expanding concept, we cap. 
not with faithfulness to our constitutional syste 
hold that the Commander in Chief of the Arma 
Forces has the ultimate power as such to take 
session of private property in order to keep labor 
disputes from stopping production. This is a jo} 
for the Nation’s lawmakers, not for its military 
authorities. 


In Kent v. Dulles, 357 U.S. 116, 129, this Court, op 
the authority of the Youngstown case, flatly stated that 
if the liberty of travel is to be regulated, that regp. 
lation must be pursuant to the law-making power of 
Congress. The respondents concede that their action 
deprived Greene of private employment, a right which 
obviously does not rank below the right of travel or 
the right of possession of one’s property. If the right 
of seeking a livelihood in the common occupations of 
mankind is to be regulated, it must be pursuant to the 
law-making power of Congress. 


But the respondents also assert that Congress has 
impliedly ratified the action of the respondents in 
establishing the Industrial Security Regulations. For 
this assertion, they rely upon the doctrine of legisla- 
tive ratification through appropriations. This doc- 
trine has no application to the acts of the respondents 
which are challenged in this case. An essential of any 
ratification is that there be knowledge of what is being 
done. There is, so far as petitioner is aware, nothing 
which would support the conclusion that Congress has 


drawing government lands from entry, the Court was meticulous 
in spelling out a legislative ratification of his authority from the 
non-action of Congress over a period of almost a century. Conse- 
quently, the act of the President was supported by a legislative 
grant of authority, and not any inherent power of the executive. 
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peen fairly advised of the working of the Industrial 
Security Regulations or has appropriated money for 
their support.‘ 


But there is no need to base a determination of Con- 
gressional intention upon evidence as unconvincing as 
that presented by the respondents. The intent of Con- 
gress may be read with much more ease from the fact 
that it has in fact provided comprehensive machin- 
ery for the exclusion of suspected subversives from 
defense facilities,” but it has not turned this deli- 
cate task over to the military departments. In- 
ternal Security Act of 1950, Public Law 831, ch. 
1024, 64 Stat. 989, 50 U.S.C. §§§ 781-798. The 
careful limitations and the full judicial type of pro- 
cedure set forth in this Act can be interpreted only as 


‘The single citation in support of the fact of Congressional 
knowledge in the Respondents’ Brief is to Hearings before the 
Subcommittee on Department of Defense Appropriations for 1956 
of the House Committee on Appropriations, 84th Cong., 1st Seas., 
114-81 (1955). This discussion concerned an attempt of the De- 
fense Department to secure funds for the payment of wages lost 
m account of denials of clearance. It is noteworthy that the ap- 
propriations act does not contain any provision of the kind sought 
by the Department. But perhaps more important is the assurance 
given by the Department’s witness that no clearance was denied 
without an opportunity for ‘‘a fair hearing’’. Subsequently, the 
Committee was told that an employee receives a ‘‘full hearing.”’ 
hid, p. 775. This legislative material supports the contention of 
the petitioner’s brief (pp. 50-56) in Taylor v. McElroy, No. 504, 
this Term, that Congress has never approved the procedures here 
challenged. If this more restricted argument is not implicit in 
wr demonstration of lack of legislative ratification of any part of 
the Industrial Security program, we now urge the less broad argu- 
ment made by Taylor. 


‘Examples of the vigorous use by Congress of the criminal law 
inthe dealing with the problem include those cited by the Respond- 
ets in note 7, page 26, of their Brief. 
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a legislative balancing of the needs of the military ang 
of the rights of citizens. The military authorities arp 
without power to revise the determination of Cop. 
gress by extending the scope of the program and deny. 
ing the procedural protection Congress provided for 
the affected citizens. 


Even more important is the fact that upon the one 
occasion on which the question of authorizing the is. 
suance of regulations such as the Industrial Security 
regulations came before the Congress, the authority 
was not granted. Instead, Congress provided for the 
establishment of a Commission to study the problem 
with a view of accommodating the legitimate needs of 
national defense to the constitutionally protected 
rights of the citizen. House Report No. 2280, House 
of Representatives, 83rd Congress, 2d Sess., p. 3. Per. 
haps the final evidence of the untenability of the re. 
spondents’ claim of Congressional ratification lies ip 
the fact that the Commission appointed by the Pregi- 
dent and the presiding officers of the two houses of 
Congress concluded that Congressional action was 


necessary for the validity of the regulations, Report of | 


the Commission on Government Security, pp. 249, 250 
(1957), and recommended the abolition of the Indus- 
trial Security program in its present form. Ibid., p. 
266. 


Even were legislative action not a prerequisite, 
the acts of the respondents would be unauthorized, 


Nowhere has the President delegated, in any reason- 
ably specific terms, the authority to use the Govern- 
ment’s property and buying power to deprive a citizen 
of his livelihood. This is especially so when the action 
is based on an alleged doubt admittedly fully consist- 
ent with a determination that the citizen injured is in 
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fact both loyal and discreet. The principle of con- 
struction affirmed by this Court in Kent v. Dulles, 
357 U.S. 116, 129—that delegated powers which curtail 
or dilute basic rights will be narrowly construed— 
applies with equal force to an attempted delegation of 
the executive power, if such a power could conceivably 
be found to exist. Cf, Mr. Justice Frankfurter, dis- 
senting in Jay v. Boyd, 351 U.S. 345, 372. 


I. The Protection of Procedural Due Process Is Guaranteed by 
the Constitution to One Who, Like Greene, Has Arbitrarily 
Been Deprived of the Basic Right of Earning a Living. 


That action of the respondents of which Greene 
complains in this action caused his discharge from the 
position which he had achieved by merit and in which 
he had served his employer and the Government well 
is no longer open to dispute, because it is conceded by 
the respondents. In their brief (p. 30), they say: 


We do not deny that the withdrawal of petition- 
er’s security clearance operated, as a practical 
matter, to cause him to lose his position with 
ERCO, since his lack of access to classified in- 
formation terminated his usefulness to the com- 
pany. It may also be true, as petitioner alleges, 
that he has been seriously hampered by that 
action in obtaining other work for which his tal- 
ents are particularly suited. 


Nonetheless, the respondents assert that he is not 
entitled to have a court examine the legality of the 
action taken, or the rationality of its asserted basis, 
because, as they pose the question, all that the Govern- 
ment did was to refuse to disclose military informa- 
tion in its custody, for the protection of which it was 
responsible. 
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The issue, as we have pointed out, is not what th, But, 
Government, as an incorporeal entity, may do, by| issues | 
whether its finite agents may exercise an unlimited anj| ment is 
unreviewable discretion to control the livelihood o¢| propeT 
citizens through the use of the Government’s py,.| concur 
chasing power and its use of property which it claim, | é@?) 34 





to own. TT 
Such authority must either have no beginning or jt | _ 
must have no end. In the view of the respondents, the | - 
selection between the two alternatives is simple: th | th 
power has no end, for, as they assert, their action | . 
‘‘may, if necessary, be based on no more than doubt | ol 
and... is not judicially reviewable.’’ (Brief for Re. | m 
spondenta, p. 44). a 
The respondents seek to justify this novel assertion * 

f 





of unlimited power because, as they say, they are deal- 
ing with the proprietary interests of the Government, | a 
which, they suggest, is like every other owner of prop- On 
erty, and therefore able to deal with its own property | ment: 
in any way in which it chooses. At the out-set, it | ot ; 
should be noted that this is an overstatement of the | yg, 
rights of property ownership, because ownership of | ier 
property does not justify its use to inflict unwar- 
ranted injury on another. Traditionally, an interfer- | be di 
ence with employment contract relationships has been class 
an injury against which equity will act. Cf, eg, 

ITumley v. Gye, 2 Ellis & Blackburn 216 (Queen’s (Bri 
Bench, 1853). 


Even were this not so, it should be noted that Green’s | éSP 
complaint is not of the acts of the Government, but is - ‘cl 
of the acts of the respondents which have caused him | ‘his 
injury. Unless those acts were authorized—and it is | Bill 
clear that they were not—they can not properly be | Mist 
described as acts of the Government. 
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But, more important in the determination of the 
jssues before the Court, is the fact that the Govern- 
ment is subject to restrictions not imposed on a private 
property owner. As was said by Mr. Justice Jackson, 
concurring in Youngstown Sheet & Tube Co. v. Saw- 
yer, 343 U.S. 579, 646: 


The third clause in which the Solicitor General 
finds seizure powers is that ‘‘he shall take Care 
that the Laws be faithfully executed * * *.’”? That 
authority must be matched against the words of 
the Fifth Amendment that ‘‘No person shall be 
** * deprived of life, liberty, or property, with- 
out due process of law.’’ One gives a govern- 
mental authority that reaches so far as there is 
law, the other gives a private right that authority 
shall go no farther. These signify about all there 
is of the principle that ours is a government of 
laws, not of men, and that we submit ourselves to 
rulers only if under rules. 


One basic limitation on the authority of any govern- 
mental official is that he shall not exercise it in a way 
that is patently arbitrary. Wieman v. Updegraff, 344 
U.S. 183, 192. The respondents seek to distinguish 
Wieman and similar cases upon the ground that the 
due process clause creates an affirmative right not to 
be discriminated against on the basis of an ‘‘invidious 
classification’’, a category they apparently limit to dis- 
eriminations on the basis of race, religion, or polities. 
(Brief, pp. 36, 37) That the Constitution is offended 
by such discrimination, we have no doubt. But the 
respondents’ attempt to constrict Constitutional pro- 
tections to that one kind of arbitrary action misreads 
this Court’s decisions as well as the purpose of the 
Bill of Rights. The reason for the Bill of Rights was 
distrust of power; the remedy was sought in constitu- 
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tional limitations against the abuse of power. Weems 
v. Umted States, 217 U.S. 349, 373. 


It is difficult to conceive of any administrative action 
more arbitrary than using a patently unfair procegs 
to determine individual adjudicatory facts without eyj- 


dence,*® and then denying a citizen his right to a livelj. | 


hood. Nor can the respondents shield their action by 
claiming to have acted upon the basis of a record which 
they believe to be right, but which they cannot submit to 
public testing.” As Mr. Justice Frankfurter has said 
(concurring in Joint Anti-Fascist Refugee Committee 


v. McGrath, 341 U.S. 123, at p. 171, ‘‘That a cone. | 


sion satisfies one’s private conscience, does not attest 
its reliability. * * * [SjJelf-righteousness gives too 
slender an assurance of rightness.”’ 


Any arbitrary action by any governmental officer is 
forbidden by the due process clause. An action which 
is not based upon findings is patently arbitrary. Find- 
ings which rest upon no firmer basis than inferences 





* The respondents lay great stress upon the allegation that Greene 
conceded facts which justify their action. This is simply not an 
accurate description of what the record shows Greene said. One 
example will suffice. Greene has not denied, as he has no reason to 
deny, that he was married to Jean Hinton Greene. But an un- 
fortunate marriage cannot be a reasonable ground for a doubt 
of his loyalty. The important allegations are that Jean Hinton 
Greene was ‘‘an ardent Communist’? and that Greene agreed 


with her views. The record is replete with evidence which refutes 
these statements. 


™Mr. Justice Frankfurter, dissenting in Jay v. Boyd, 351 US. 
345, 373, has given an unmistakable warning against reliance upon 
secret information of the nature admittedly used by the respond- 
ents as the basis of their injury to Greene. He said, ‘‘ We can take 
judicial notice of the fact that in conspicuous instances, not neg- 
ligible in number, such ‘confidential information’ has turned out 
to be either baseless or false. There is no reason to believe that 
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drawn by subordinate government officials’ from un- 
tested hearsay are the equivalent of no findings at all. 


Conclusion 


The entire argument of the respondents rests upon 
doubtful conclusions drawn from the tenuous premise 
that the respondents have done no more than exercise 
the proprietary rights of the Government. Those con- 
clusion can be accepted only if one blinds himself to 
the practical and admitted realities of the situation 
before the Court. The acceptance. of such arguments 
would be at least an initial step toward destruction of 
a basic freedom. 


Respectfully submitted, 


Cart W. BERUEFFY 
215 C Street, N. W. 
Washington 1, D. C. 
Attorney for the Petitioner 





only these conspicuous instances illustrate the hazards inherent in 
taking action affecting the lives of fellow men on the basis of 
such information. The probabilities are'to the contrary. A system 
of administrative law cannot justify itself on the assumption that 
the ‘confidential information’ available to these inquiry officers 
and the Board of Appeals is impregnable or even likely to be true.’’ 


*Nothing in the record indicates that any responsible officer of 
the Department of Defense actually had anything to do with the 
formulation of the statement of charges upon which the respond- 
ents lay such stress in their Brief, which is only a charge—not 
evidence. The alleged ‘‘findings’’ stated in the Fenton letter (R. 
22-24) were made public long after the institution of this litiga- 
tion, and may fairly be dismissed as self-serving declarations in- 
tended to provide support for the action by which Greene was 
deprived of his employment. 
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Interest of Amicus Curiae 


The American Civil Liberties Union is submitting thi, 
brief with the written consent of both parties, filed with th 
Clerk of this Court. The Union has been gravely concerng 
over the alarming extent to which the suppression of bagi, 
liberties and the corruption of historic safeguards have re. 
placed legitimate police and judicial procedures require 
to safeguard the security of the country. We therefor 
stand against guilt by association, judgment by accusation 
the invasion of the privacy of personal opinions and beliefs 
and the confusion of dissent with disloyalty—all of whi 
are characteristic of the totalitarian tyrannies we abhor, 
The abuse by wrongful un-American methods of the right. 
ful national aim to safeguard the security of the country 
not only betrays the noblest traditions of our history but 
also impairs our capacity for leadership of free peoples at 
this crucial time for freedom in the world. Civil liberties, 
born of centuries of the people’s struggle for dignity and 
freedom, are a basic part of man’s heritage. Freedom of 
religion, thought, communication, assembly, dissent, free. 
dom from discrimination, and the right to due process of 
law are highly prized parts of the American heritage. 


We are interested in this case because we believe that 
the ‘‘hearing’’ afforded petitioner in the administrative 
proceedings below was a ‘‘sham’’ hearing only. In our 
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view, the decision of the court below must be reversed for 
the following reasons: 


(1) The Defense Department’s criteria for judgment 
are unconstitutionally vague and uncertain, and the pro- 
eedures employed did not afford petitioner those maximum 
safeguards which could have been afforded him without im- 
pairing the national security; 


(2) Reliance by the Defense Department’s Industrial 
Personnel Security Boards on non-secret but so-called 
“eonfidential information,’’ the nature, substance and 
source of which was undisclosed to petitioner was a denial 
of administrative due process; and 


(3) Failure to permit petitioner to confront and cross- 
examine casual, but so-called ‘‘confidential informants”’! 
who supplied the adverse information relied on by the 
Appeal Division, Eastern Industrial Personnel Security 
Board, violated all the essential elements of fairness re- 
quired in a proceeding of this type.? 





1].e., maiden-aunts, neighbors and casual busybodies who are 
neither professional agents nor under-cover informants within the 
Communist apparatus. 


2It is the Union’s position that petitioner was entitled to confront 
and cross-examine all the witnesses who supplied the adverse infor- 
mation upon which the Defense Department’s Industrial Personnel 
Security Boards relied. [Even a professional or “under-cover” agent’s 
testimony “might have been caused by a psychiatric condition.” 
Mesarosh v. United States, 352 U. S. 1, 8. However, for the pur- 
poses of this case we need go no further than the position expressed 
above. 
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Statement of the Case 


Prior to April 17, 1953, petitioner was Vice Presiden; | 
in charge of engineering and General Manager of Rp. | 
gineering and Research Corporation, a firm engaged jy | 
the production of highly secret defense materials for the | 
Department of Defense. At that time he held clearanog | 
for access to classified materials ranging from ‘‘gonf. | 
dential’’ to ‘‘secret.’”?* On April 17, 1953, the Secretary | 
of the Navy revoked petitioner’s clearance for access to 

classified material on the ground that continued access ‘‘jg | 
inconsistent with the best interests of national security” | 
(R. 2-3). | 


| 


A. Petitioner 


B. Administrative Proceedings 


Upon petitioner’s request for reconsideration or, in the 
alternative, a hearing, the Navy Department requested the 
Eastern Industrial Personnel Security Board on October 
13, 1953, to accept jurisdiction of his case (R. 21). On 
March 20, 1954, petitioner’s counsel requested the Execn- 
tive Secretary, EIPSB, to furnish him a copy of the ‘‘state. 
ment of reasons,’’ as provided by Section 16d of the 
EIPSB’s regulations (R. 178-181).* 


er 


8 Greene v. McElroy (C. A. D. C.), 254 F. 2d 944, 946, ftn. 1. 


4 Section 16d of the Industrial Personnel and Security Facility | 
Clearance Regulations provided: “If the Screening Division con- 
cludes on the basis of the entire file and in accordance with the stand- | 
ard and criteria set forth in Section III that the case does not war- 
rant a security finding favorable to the contractor or contractor 
employee, it will, in collaboration with the Security Advisor and the 
Legal Advisor, prepare a notice of proposed denial or revocation of | 
clearance and a Statement of Reasons which will be as specific and 
detailed as, in the opinion of the Screening Division, security con- 
siderations permit, in order to provide the contractor or contractor 
employee with sufficient information to prepare a reply.” Appendix 
“A’’, infra, p. 33. 
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On April 9, 1954, petitioner was furnished with a state- 
ment of reasons ° and after a hearing before the Appeal 





5 “Security considerauions permit disclosure of the following in- 
formation that has thus far resulted in the denial of clearance to 
Mr. Greene: 

“J. During 1942 SuBjJectT was a member of the Washington 
Book Shop Association, an organization that has been officially 
cited by the Attorney General of the United States as Com- 
munist and subversive. 

“2. SuBJectT’s first wife, Jean Hinton Greene, to whom he 
was married from approximately December 1942 to approxi- 
mately December 1947, was an ardent Communist during the 
greater part of the period of the marriage. 

“3. During the period of SuBject’s first marriage he and 
his wife had many Communist publications in their home, includ- 
ing the ‘Daily Worker’; ‘Soviet Russia Today’; ‘In Fact’; and 
Karl Marx’s ‘Das Kapital’. 

“4. Many apparently reliable witnesses have testified that 
during the period of SuBJeEct’s first marriage his personal polit- 
ical sympathies were in general accord with those of his wife, 
in that he was sympathetic towards Russia; followed the Com- 
munist Party ‘line’; presented ‘fellow-traveller’ arguments; was 
apparently influenced by ‘Jean’s wild theories’ ; etc. 

“5. In about 1946 SuBjecT invested approximately $1000. 
in the Metropolitan Broadcasting Corporation and later became 
a director of its Radio Station WOQQOW. It has been reliably 
reported that many of the stockholders of the Corporation were 
Communists or pro-Communists and that the news coverage and 
radio programs of Station WOQOW frequently paralleled the 
Communist Party ‘line’. 

“6, On 7 April 1947 SusBject and his wife Jean attended the 
Third Annual Dinner of the Southern Conference for Human 
Welfare, an organization that has been officially cited as a 
Communist front. 

“7. Beginning about 1942 and continuing for several years 
thereafter SUBJECT maintained sympathetic associations with 
various officials of the Soviet Embassy, including Major Con- 
stantine I. Ovchinnikov, Col. Pavel F. Berezin, Major Pavel N. 
Asseev, Col. Ilia M. Saraev, and Col. Anatoly Y. Golkovsky. 

“8. During 1946 and 1947 Susjecr had frequent sympathetic 
association with Dr. Vaso Syrzentic of the Yugoslav Embassy. 
Dr. Syrzentic has been identified as an agent of the International 
Communist Party. 
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Division, EIPSB, on April 28, 29 and 30, 1954 (R. 182-461) 
petitioner was notified that the Appeal Division had deter. 
mined that ‘‘on all the available information, the granting 
of clearance to you for access to classified information jg 


ity” (R. 462-463).° On June 4, 1954, petitioner’s counse 


“9. During 1943 SuBJEcT was in contact with Col. Alexander 
Hess of the Czechoslovak Embassy, who has been identified as 
an agent of the Red Army Intelligence. 

“10. During 1946 and 1947 Susject maintained close and 
sympathetic association with Mr. and Mrs. Nathan Gregory 
Silvermaster and William Ludwig Ullman. Silverman anf 
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Ullman have been identified as members of a Soviet Espionage | 


Apparatus active in Washington, D. C., during the 1940’s, 

“11. Susyect had a series of contacts with Laughlin Currie 
during the period 1945-48. Currie has also been identified as 
a member of the Silvermaster espionage group. 

“12. During the period between 1942 and 1947 Supyzer 
maintained frequent and close associations with many Communist 
Party members, including Richard Sasuly and his wife Eliza. 
beth, Bruce Waybur and his wife Miriam, Martin Popper, 
Madeline L. Donner, Russell Nixon and Isadora Salkind. 

“13. During substantially the same period SuBJECT main- 
tained close association with many persons who have been iden. 
tified as strong supporters of the Communist conspiracy, in- 
cluding Samuel J. Rodman, Shura Lewis, Owen Lattimore, Ed 
Fruchtman and Virginia Gardner.” (R. 9-11). 


6 Petitioner and others had testified that (1) he joined the Wash- 
ington Bookshop Association in 1942 in order to obtain discount 
privileges (R. 204); (2) during the period of his marriage to Jean 
Hinton, he did not know or have reason to know that she was a 
Communist Party member (R. 403-404, 457); (3) he did not sub 
scribe to any of the communist publications named although he may 
have seen “between five or ten” issues of the “Daily Worker” in his 
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home (R. 217-218); (4) he did not sympathize with his ex-wifes | 
political views and was not and had never been a member of the | 
Communist Party or a Communist Party Sympathizer (R. 219-222, | 


226-267) ; (5) he invested $1,000. in Station WQQW because the 
believed it was a good investment and he liked classical music (R. 
243-244, 438-439) ; (6) at the time he attended the Third Annu 
Dinner of the Southern Conference for Human Welfare all he knew 
about it “was that it was an organization that was trying to promote 
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requested a statement of the Appeal Division’s findings as 
required by Section 20 of the HIPSB regulations which 
were ‘‘essential for the preparation of the petition for re- 
consideration contemplated by Seetion 20e of the regula- 
—-  . (R. 464).7 However, on June 9, 1954, peti- 
tioner’s counsel was informed that: 


the wealth and industry in the South and that a Ict of prominent 
eople belonged to it * * *" (R. 242); (7) his contacts with officials 
of the Soviet Embassy had to do with the sale of a propeller and a 


non-military type airplane on behalf of the Company for which he 


was employed (R. 257-266, 419-422) ; (8) the only contacts he had 
with Dr. Vaso Syrzentic were in connection with a contract proposal 
jor an engineering study of the Yugoslav lumber industry R. 240-242, 
418-491); (9) his sole contact with Col. Hess occurred in 1942 and 
was arranged for the purpose of selling his firm’s equipment to the 
Soviet government during the period 1942-1946. Col. Hess was 
cashiered from the Czechoslovakian Army in 1948 and j presently 
employed by Pan American Airlines in the United States (R. 259- 
265); (10) he was acquainted with the Silvermasters and was friendly 
with Ullman whom he got to know through his ex-wife but the first 
knowledge he had of their espionage activities or that they were 
members of the Communist Party occurred from newspaper reports 

in 1948, some time after he had seen them for the last time (R. 201- 
203, 206-210, 384-385, 392, 425-429) ; (11) he was employed by Dr. 
Curie in the capacity of an engineering consultant at the rate of 


$100. per day, but did ngt know of his espionage activities until the 
summer of 1948 which was at least six months after his last contact 
with Dr. Currie (R. 222 ware 459); (12) and (13) he became 
acquainted with these people through his ex-wife, but did not know 
they were Communist party me cannes s (R. 205-206, 210-216, 236-240) 
Twelve witnesses testified in petitioner's behalf. Under oath and 
cross-examination they stated that petitioner was a loyal citizen, had 
never indicated any communist Sa , was careful about pro- 
tecting the integrity of classified defense information and in their 
oe was a “good security risk.” (R. 232, 250, 271, 292, 298, 300, 
35-336, 343, 356-357, 371, 391, 398-399). 


$14, 330-331, 33 


Ww 


7Section 20e of the Industrial Personnel and Facility Security 
Clearance Regulations provided: ‘Decisions of the Appeal Division 
shall be final, subject only to reconsideration on its own motion or 
atthe request of the appellant tor good cause shown or at the request 
of the Secretary of any military department.” Appendix “A”, infra, 


p. 34. 
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‘‘Security considerations prohibit the furnishing ,, | 
an appellant of a detailed statement of the find; of 
on appeal inasmuch as the entire file is consider | 
and comments made by the Appeal Division pang 
on security matters which could not for security reg. 
sons form the basis of a statement of reasons.” (R 
465) 


C. Administrative Proceedings Subsequent 
to the Filing of Suit 


On August 24, 1954, petitioner filed a complaint in th 
District Court for the District of Columbia seking to inyagl. 
idate the revocation of his security clearance (R. 1). After { 
the filing of an answer on December 21, 1954 (R. 25), pe. | 
titioner requested that the Industrial Personnel Security 
Review Board review his case pursuant to Department of | 
Defense Directive 5220.6, par. 24b (R. 465-466).° On March 
12, 1956, petitioner’s counsel was advised by Jerome J, | 
Fenton, Director, Office of Industrial Personnel Security | 


Review, that the Review Board had entered its determina. \ 
tion in the matter ‘‘which affirms the decision of the East. | 


ern Industrial Personnel Security Board entered on May | 


10, 1954 * * * that, on all the evidence, Mr. Greene’s access | 


to classified information is not clearly consistent with the } 


interests of national security’’ (R. 22-23). 


Mr. Fenton further advised petitioner’s counsel as , 


follows: 


‘‘In reaching this determination, the Review | 


Board reviewed the findings of the Eastern Indus 
trial Personnel Security Board, in accordance with 


its mandate under the above regulations, and deter- | 


mined that there was substantial support for said 


8 On February 2, 1955, the Industrial Personnel & Facility Secu- | 
ity Clearance Directive of May 4, 1953, was superseded by the Indus. 
trial Personnel Security Review Regulation issued by the Secretary 
of Defense. Dept. of Defense Dir. 5220.6. This regulation estab- \ 
lished new screening, hearing and review boards, including the Indus- 
trial Personnel Security Review Board. Appendix “B”, infra, p. 3. 
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findings in the evidence and other material before 
the Review Board. 
* . - 
“6. That Mr. Greene’s credibility as a witness in 
the proceedings before it was doubtful. | 


‘‘In reaching its determination in this case, the 
Review Board concluded, on the basis of the above 
findings, that Mr. Greene had been in close contact 
with a number of individuals who were either trusted 
officials of the Soviet Union or members of the Com- 
munist Party actively engaged in its work; that these 
associations were undertaken and continued with 
knowledge of the sympathies and activities of these 
individuals; and that he has been sympathetic to- 
wards the Communist Party and the Communist 
movement. 


‘‘In addition, the Appeal Division, Eastern In- 
dustrial Personnel Security Board, had _ strong 
doubts as to Mr. Greene’s credibility as a witness. 
These doubts were shared by the Review Board. 
This lack of credibility goes to the heart of the con- 
cept of trustworthiness, upon which all security 
clearances ultimately rest. 


‘‘Longstanding policy has dictated that only those 
persons who are determined to be trustworthy shall 
have access to classified information (for the latest 
expression see HO 10501). The Review Board found 
that such a determination could not be made in Mr. 
Greene’s case, and, therefore, that the decision of 
the Appeal Division, Hastern Industrial Personnel 
Security Hearing Board, must stand. (R. 23-24)° 





*The other findings were: 


“1, That during the period from 1942 to 1947, knowing of 
their activity on behalf of the Communist Party and sympathiz- 
ing with it, Mr. Greene associated closely with his ex-wife, Jean 
Hinton, Mr. and Mrs. Richard Sasuly, Mr. and Mrs. Bruce 
Waybur, Martin Popper, Russell Nixon, Isadore Salkin, Shura 
Lewis, and Samuel J. Rodman, all of whom were members of 
the Communist Party or active in its behalf. 

“2. That in 1946 and 1947, knowing of their sympathy for 
the Communist Party, Mr. Greene associated closely with Mr. 








1342 SECURITY AND CONSTITUTIONAL RIGHTS 
D. Court Proceedings 


An amended and supplemental answer was filed by thy 
respondents on October 8, 1956 (R. 12). On October 10, 
1956, the parties filed a stipulation of facts (R. 27-31). Ang 
on April 8, 1957 on cross-motions for summary judgment, 


the district court granted respondents’ motion and dig. | 


missed the complaint (R. 476-479). A notice of appeal was 
filed May 13, 1957 (R. 480), the Court of Appeals for the 


District of Columbia affirming April 17, 1958 (R. 480-496), 


A petition for certiorari was filed in this Court on July 16, 
1958, and certiorari was granted October 7, 1958 (R. 497) 


Summary of Argument 


Introductory Statement 


The two key issues of this case were never decided by } 


the court below. They are: (1) whether, in the cireun. 
stances of this case, the procedures employed afforded 
petitioner the maximum procedural safeguards he could 


have been furnished without jeopardizing the national ge. | 


curity ; and (2) whether the Defense Department’s criteria 
for determining a ‘‘security risk’’ are so uncertain that no 





and Mrs. Nathan Gregory Silvermaster, William Ludwig Ul- | 
man, and Lauchlin Currie, all of whom have engaged in espionage _ 


on behalf of the Soviet Union. 
“3. That for a number of years beginning in 1942, Mr. 


Greene maintained a sympathetic association with a number of / 


officials of the Soviet Embassy, as set out in the Statement of 
Reasons furnished to him. 


“4. That from 1942 to 1947 Mr. Greene’s political views 


were similiar to, and in basic accord with, those of his ex-wife, | 


Jean Hinton. 


“5. That Mr. Greene was a member of the Washington Book 
Shop Association; invested money in and became a director of 


the Metropolitan Broadcasting Corporation ; attended a function | 


of the Southern Conference for Human Welfare; and had in his 
home a number of Communist publications as set out in the 
Statement of Reasons furnished to him.” (R. 23-24). 
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ascertainable standard for judgment is provided. On the 
frst issue, the Court of Appeals held that the Government 
was not required to choose between disclosing the identity 
of ‘“‘eonfidential informants’’ and giving an employee 
access to highly secret defense information (254 F. 2d, at 
pp. 950-952). And on the second, it said that it was ‘‘not 
called on to decide whether * * * the regulations * * * in 
this field are in every particular or in every possible situa- 
tion valid and effective’’ (254 F. 2d, at p. 950).2° 


The question which the Court of Appeals did undertake 
to decide (7.e., whether the Government was required to 
choose between disclosing the identity of confidential in- 
formants and granting an employee access to highly seeret 
defense information), was completely irrelevant to a de- 
cision below. Here, it is perfectly apparent that the Gov- 
ermment was, and is, not required to make that choice. 
Since, at the very least, ‘‘due process’’ under the Industrial 
Personnel Security Program must be defined in terms of 
the maximum procedural safeguards petitioner could have 
been afforded without jeopardizing the national security, 
respondents were required to furnish him the non-secret 
contents of the ‘‘classified’’ investigative file and to permit 
him to confront and cross-examine those ‘‘neighbors, 
maiden-aunts and easual busybodies’’ who either testified 
against him or otherwise supplied the derogatory informa- 
tion upon which the adverse determination was made. 


‘ 


The major issue in this ease turns on the eonstitution- 
ality of paragraph 4 of the Defense Department’s Indus- 
trial Personnel and Facility Seenrity Clearance Reeula- 
tion. Paragraph + provides that ‘‘no classified informa- 
tion, nor information which might compromise investiga- 

10 Nevertheless, the validity of the criteria was squarely raised. 
See Appellant’s Brief, pp. 35-37; Appellees’ Brief, pp. 30-32, Greene 
V. McElroy (C. A. D. C.), No. 13978. 
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tive sources or methods or the identity of confidentig) | 


informants, will be disclosed to any * * * employee * * #» 
Appendix ‘‘A’’, infra, at p. 29. This provision precluded 


petitioner (1) from obtaining the non-secret contents of the | 


‘‘classified’’ investigative file, and (2) from confronting 


and cross-examining anonymous accusers who were neither | 


professional nor ‘‘under-cover’’ informants. While per. 
haps the Government is not required to choose between dis. 
closing the identity of professional or under-cover agents 
and giving an employee access to highly secret defense 
information, it was not faced with that choice in this case. 
In our view, the professional or ‘‘under-cover’’ informant 
engaged in obtaining intelligence and internal security in. 


) 


formation for the Goverament must be separated from | 
those who have no legitimate reason for secrecy, and as to | 


the latter, we think petitioner had a right to confront and 
cross-examine them. Moreover, respondents made no 
‘*finding’’ (or claim of privilege) that the disclosure of such 
information would compromise investigative sources and 
methods. And in any event, such a ‘‘finding’’ would be 
insufficient—it could not be made to cover a refusal to 
disclose the identity of a casual informant or the contents 
of the non-secret information in the ‘‘classified’’ investi- 
gative file. 
Il 


If ‘‘due process’’ in this case is defined in terms of the 
maximum procedural safeguards which petitioner could 
have been afforded without jeopardizing the national secur. 
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on June 9, 1954 were furnished him in the adverse decision 


J . + e 

» | of the Industrial Personnel Security Review Board on 
q March 12, 1956 (R. 23-24), petitioner was prevented from 
| | obtaining a ‘‘meaningful review’’ of such findings for 
¢ 

r reasons Which simply did not apply to his ease. 

P| HI 

T- 


5. We may assume that the Federal Government may 
tp create and administer an Industrial Security screening 
| program. We may also assume that pursuant to such a 
¢, ) program, the Government may establish a standard for 
nt | determining when an employee is a ‘‘security risk’? and 
n. also criteria to guide administrative officials in arriving at 
m | areasoned judgment under it. Nevertheless, there must 
to | be some rational connection between the criteria establish- 
id | ing a classification under the standard and the standard 
1) | itself. In the instant case, not only is the standard (i.e., 
sh | revocation of security clearance required if ‘‘the granting 


1d) of such clearance is not clearly consistent with the interests 
be | of national security’’) void for vagueness, but the appli- 
to | cable criteria bear no rational connection to it. 
ts 
i ARGUMENT 

| 

I 

he 
ld Respondents’ Action Was Taken in Violation of 
r. Due Process of Law 
al | ; aes 
a | Paragraph 4 of the Industrial Personnel and Facility 
ar | Security Clearance Regulation provided that As [n]o classi- 
,. fed information, nor any information which might com- 
,. | Promise investigative sources or methods or the identity 
a | of confidential informants, will be disclosed to any * * * 
ej | mployee * * *.*’ Appendix ‘‘A,”’ infra, at p. 29. Under 


ch this provision petitioner was denied an opportunity to con- 
” front and cross-examine not only ‘‘confidential inform- 
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ants,’’ 1.e., professional or ‘‘under-cover’’ informants, 
but also any person who may have supplied derogatory 
information against him.!? In addition, he was prohibited 
from obtaining the non-secret contents of the ‘‘classifjeg» 
investigative file.1% 


The court below pointed out that ‘‘the only sanction the 
courts could employ against the Government for failure to 
disclose all the information against Greene would be to 
declare the revocation of Greene’s clearance invalid. * ** 
[This] would amount to ordering his restoration to aceegg 
to classified information [which] in turn would require the 
executive to disclose a state secret to Greene * * *, No 
court has yet forced the Government to choose between 
such alternatives—either of which might compromise the 
security of the country.’’ 254 F. 2d, at p. 951. But the 
Government was not required to make that choice. In our 
view the intelligence agent must be separated from the ep. 
vious co-worker, the hysterical ex-wife and the unfriendly 
neighbor next door, since in the case of the latter, con- 
frontation and cross-examination pose no conceivable com- 
promise of the ‘‘national security.’’ If it be claimed that 
the private citizen would then be unwilling to supply tes. 
timony important to the safety of the Nation, Congress has 
ample authority to give Industrial Personnel Security 
Boards the power of subpoena. See, Report of Commis. 
sion on Government Security, 285-289, 657-664 (1957). 


11 Herbert Philbrick is perhaps the best example of this kind of 
informant. 


12 See, e.g., Charge No. 4 in the Statement of Reasons: “Many 
apparently reliable witnesses have testified that during the period of 
SuBJEcT’s first marriage his personal political sympathies were in 
general accord with those of his wife, in that he was sympathetic 
towards Russia; followed the Communist Party ‘line’; presented 
fellow traveler arguments; was apparently influenced by ‘Jean’s wild 
theories’; etc.” (R. 10). [Emphasis supplied] 


18 See, Transcript of Hearing before Appeal Division, Easter 
Industrial Personnel Security Board. (R. 402-461). 
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At the very least, ‘‘due process’’ under the Industrial 
Personnel Security Program must be defined ‘‘in terms of 
the maximum procedural safeguards which can be afforded 
(petitioner | without jeopardizing the security program.’’ 
parker v. Lester (N. D., Cal.), 112 F. Supp. 433, at p. 443. 
Thus, while the investigative file was undoubtedly marked 
«lassified,’? petitioner was nevertheless entitled to ex- 
amine its non-secret contents. See, Deak v. Pace (C. A. 
p.C.), 185 F. 2d 997; United States v. Gray (9 Cir.), 207 F. 
94 237, 242. For these same reasons, the Industrial Per- 
sonnel Security Program is in no way jeopardized when 
the Government is required to separate the professional or 
‘gnder-cover’’ agent from the casual informant having no 
legitimate reason for secrecy, affording confrontation and 
eross-examination of the latter. See, Davis, The Require- 
nent of a Trial-Type Hearing, 70 Harv. L. Rev. 193, at 
pp. 212-214, 233-243 (1956); Donovan & Jones, Program 
tor a Democratic Counter Attack to Communist Penetra- 
tion of Government Service, 58 Yale L. J. 1211, at pp. 1234 
1235 (1949). 


—- 


The Government has refused to meet this rational chal- 
lenge to its Industrial Personnel and Facility Security 
Clearance Regulations; instead, it has attempted to obscure 
judicial consideration of the real problem.'* But since it is 
inextricably intertwined in the administration of a Federal 


4 [In its Brief in Opposition to the Petition for Certiorari, No. 
| 18, U. S. Sup. Ct., October Term, 1958, respondents said: “‘ * * * 
the relief sought would necessarily require disclosure, under compul- 


ion of law, either of classified nulitary contracts or of equally con- 
\ fdential investigation reports (possibly revealing, for example, the 
identity of tuformers within the communist apparatus). * * * The 
rsult of requiring the Government to grant the petitioner access to 
, dassified information unless it is willing to disclose the identity of its 
informers is, as noted above, necessarily to force disclosure of one 
of the two tvpes of confidential information. The suggestion that the 
Government is under a constitutional compulsion to choose one of 
| these two compromises of the national security ts surely without 
| merit.” Id., at pp. 10-11, 17-18. (Emphasis supplied.) 
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loyalty-security program covering more than three yj, | jntelliger 
lion employees in twenty-one thousand defense facilitig | ing W285 ! 
throughout the United States, 15 we think it no answer for to cover 
respondents to place themselves between Scylla ayq| formant 
Charybdis in an attempt to avoid meeting it. States V. 


Two basic issues are involved here. The first j) me 
whether petitioner is entitled to the non-secret contents of bei 
the ‘‘classified’’ investigative file. The second, whether hp Oo for 
is permitted to confront and cross-examine those of his ap. Fa a 
cusers who are not professional or ‘‘under-cover’’ inform. a 198 
ants. In putting these issues into sharper focus, we think | ps 3 
the Court may find the practical effect of the challenga Our ' 
procedures illuminating. For this reason we have ap nisston 
pended our brief amicus curiae in Peters v. Hobby, 349) 


U. 8S. 331, which demonstrates the practical effect of di 
the denial of ‘‘procedural due process’’ on those involved in 
in loyalty-security proceedings. See, Appendix ‘‘C”’, infra, Bi 

at pp. 38-53. A demonstration of actual instances of 
proven injustice and false and fantastic accusations levelej | d 
against individuals involved in situations similar to peti- a 
tioner’s may enable this Court to evaluate more fully the | 7 
real meaning of the issues posed by this case. ‘ 
In Dayton v. Dulles (C. A. D. C.), 254 F. 2d 71, re 2 
versed on other grounds, 357 U. S. 144, the Court of Ap | p 
peals upheld a passport denial based on confidential infor. | b 
mation where the Secretary of State specifically found that f 
‘‘to disclose publicly the sources and details of this infor. | t 

mation would * * * [compromise] investigative sources and 
methods and seriously [interfere] with the ability of the | I 
* * * Hxecutive Branch to obtain reliable information af. | t 
fecting our internal security * * * [and] to obtain and uti- | f 
lize information from sources abroad and * * * [would i: 
terfere with] established relationships in the security and | 
ae ( 
{ 


15 Note, The Role of Employer Practices in the Federal Industral \ 
Personnel Security Program—A Field Study, 8 Stanford L. Rev. 
234, 244 (1956). 
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iil. | intelligence area.’’ Id., 254 F. 2d, at p. 73. No such find- 
ie | ing Was made here. But in any event, it could not be made 
for to cover a refusal to disclose the identity of a casual in- 
nd | formant having no legitimate reason for secrecy, United 

States V. Reynolds, 345 U.S. 1, 7-11, or the contents of non- 

secret information in the ‘‘classified’’ investigative file. 
8) Compare, United States v. Heine (2 Cir.), 151 F. 2d 813, 
of ert. den., 328 U.S. 833. See also, Donovan & Jones, Pro- 
"| gram for a Democratic Counter Attack to Communist Pen- 
| stration of Government Service, 58 Yale L. J. 1211, at pp. 
M | 1934-1235 (1949). 


; 


q| Our view is fully supported by the Report of The Com- 
| mission on Government Security: 


ip 
49 | ‘‘Confrontation of persons who have supplied 
of | derogatory information should be allowed to the max- 
ed imum extent consistent with the protection of the 
ra, national security and as provided below: 
of | ‘1. Confrontation of regularly established confi- 
ed dential informants engaged in obtaining intelligence 
ti. and internal security information for the Govern- 
h ment should not be allowed where the head of the 
r investigative agency determines that the disclosure 
| of the identity of such informants will prejudice the 
0. | national security. In such eases the report supplied 
| by the investigative agency should contain as much 
P of the information supplied by the informant as may 
. | be disclosed without revealing the identity of the in- 
al formant and without otherwise endangering the na- 
| tional security. 
nd ‘*(a) If confrontation is not permitted under 
he | paragraph 1, the hearing examiner should furnish 
if the individual involved with the substance of the in- 
ti. | formation obtained from such informant to the ex- 
7 tent that such information is material to the consid- 
‘a eration of the issues involved; and should read into 
the record the substance of such information and the 
evaluation as to reliability placed upon such confi- 
: dential informant in the investigative report. 


* * . 
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‘*2. (a) Derogatory information supplied by ¢op, 
fidential informants other than those described in| 
paragraph 1 should not be considered, over the oh | 
jection of the individual involved, by any hearing ¢. | 
aminer in arriving at his determination, or by ay 
officer charged with the responsibility for making g 
final decision as to retention of an employee or ag 
clearance, unless such informants consent to the dis | 
closure of their identity so as to enable the individu 
involved to obtain their testimony through the iggy. 
ance of a subpoena or by depositions orally or q | 
written interrogatories.’’ Id., at pp. 66-67 


Accordingly, we think it clear that paragraph 4 of the ]p. ' 
dustrial Personnel and Facility Security Clearance Reguk, 

tion, to the extent it prohibited petitioner from (1) being , 
furnished the contents of the derogatory informatio 

against him and (2) confronting and cross-examining thos | 
casual, but so-called ‘‘confidential’’ informants who sup } 
plied that information, is violative of the Fifth Amendment | 
to the Constitution. 


II 


| 


Respondents Did Not Furnish Petitioner the Maxi: ’ 


mum Procedural Safeguards He Could Have Been 
Afforded Consistent with the National Security. 


If ‘‘due process’’ under the Defense Department's In- 


dustrial Personnel Security Program is defined in terms of } 


the maximum procedural safeguards which petitioner could | 


have been afforded without jeopardizing the national se. | 


curity, it is immediately apparent that respondents’ action 


violated procedural due process in a number of salient re. | 


spects. One of the more glaring violations is that on June 
9, 1954, the Eastern Industrial Personnel Security Board 
denied petitioner a statement of its findings ‘‘ essential to 
the preparation of the petition for reconsideration conten- 
plated by Section 20e of the Regulations * * * ’’ (R. 364) 
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-\ on the ground that ‘‘security considerations prohibit[ed]’’ 


it (R. 465). Yet, these very same findings were furnished 
him on March 12, 1956, in the adverse decision of the In- 
dustrial Personnel Security Review Board (R. 23-24): Re- 
spondents’ action was arbitrary and deprived petitioner of 
any ‘meaningful review’’ by the Industrial Personnel Se- 


| «rity Review Board. 


On February 2, 1955, the Secretary of Defense promul- 
gated Department of Defense Directive 5220.6 which super- 
seded the previous Industrial Personnel and Facility Se- 
curity Regulations applicable to petitioner’s case. On Sep- 
tember 16, 1955, petitioner’s counsel requested a review of 
the adverse determination of the Appeal Division, Eastern 


' Industrial Personnel Security Board, on the ground that 


ecision sought to be reviewed ‘‘was contrary to the 
e : 


; facts and involved a misapplication and misinterpretation 


of the criteria for determining the existence of a security 
risk’? (R. 465).2° On November 1, 1955, the adverse deter- 
mination of the Appeal Division, Eastern Industrial Per- 
sonnel Security Board, was forwarded to the Industrial 
Personnel Security Review Board under the provisions of 


Section 21b(2) of Department of Defense Directive 5220.6 


(R. 23).27 Once a case has been forwarded to the Indus- 
trial Personnel Security Review Board under paragraph 
21 of the Directive, that Board is required to ‘‘review each 
case submitted to it on the written record’’ and to make its 
determination in accordance with the standards and eriteria 
set forth in the regulations. The Review Board is also au- 
thorized to adopt, modify or reverse the findings or the de- 


Department of Defense Directive 5220.6, par. 24b provides: 
“Decisions of the Army-Navy-Air Force Personnel Security Board 
and of the Screening Divisions of the Eastern, Central and Western 
Industrial Personnel Security Boards which denied or revoked a 
clearance may be considered by the Screening Board at the request 
of the person concerned, addressed through the Director, for good 
cause shown.” Appendix “B”’, infra, at p. 37. 


17 Appendix ““B’’, infra, at p. 36. 
| 
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termination of the Hearing Board. Department of Defens, 


Directive 5220.6, par. 22a; Appendix ‘‘B,”’ infra, at Dp. 3, P 


Thus, while petitioner was afforded the right of appeal t, 
the Industrial Personnel Security Review Board from ty | 
adverse decision of the Appeal Division, Eastern Indy | 
trial Personnel Security Board which had denied him ¢leg,. 
ance, the action of the Kastern Industrial Personnel Seey,. 
ity Board on June 9, 1954, deprived petitioner of any ‘mean. 
ingful review’’ by the Industrial Personnel Security Re | 
view Board under Section 22 of the Directive. See, Gon. | 
zales v. United States, 348 U. S. 407, 412-415. While Goy. 
ezales involved a draft registrant’s right to file a statemen 
with the Appeal Board from an ‘‘adverse advisory regon. 
mendation’’ of the Department of Justice’s ‘‘auxiliary-type } 
hearing,’’ this Court nevertheless required the registrant | 
to have an opportunity to rebut the adverse advisory me | 
ommendation when it came before the Appeal Board, sine | 
this was the only means of insuring that the Appeal Boar | 
would have all of the relevant data before it. The pro. ) 
cedure involved in Gonzales, supra, is virtually ‘‘on ql | 
fours’’ with the procedure set forth in Department of De 
fense Directive 5220.6.18 


Other glaring examples of violations of maximum pn. 
cedural safeguards appear on the record as follows: 
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‘‘Q. I’d like to read to you a quotation from the 


testimony of a person who had identified himself as 
having been a very close friend of yours over a long 


period of years. He states that you, as saying to | 


18 The thrust of petitioner’s argument to the Review Board was | 


that the EIPSB “|[misapplied] and [misinterpreted] the criteria for 
determining the existence of a security risk” (R. 465). But th 
crucial finding made by the EIPSB was “6. That Mr. Greene’s creé- 


ibility as a witness in the proceedings before it was doubtful * ** 
[which] goes to the heart of the concept of trustworthiness, upon 
which all security clearances ultimately rest” (R. 24). “If peti | 


tioner had been afforded a copy of the [findings], he might have suc 


cessfully contradicted the basis of the [EIPSB’s] conclusion or | 
diminished the forcefulness of its thrust.” Gonzales v. United States, \ 


348 U. S. 407, 413. 
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him one day that you were reading a great deal of 
pro-Communist books and other literature. Do you 
wish to comment on that? A. I can’t imagine my- 
self making a statement like that. * * *’’ (R, 409- 


410) 


66 ** * 


* - * 


Here’s another man who indicates that 
he has been a friend of yours over a long period of 
time who states that he was a visitor in your home 
on occasions and that regarding some of these vis 
its, he met some of your wife’s friends, these people 
weve been talking about in the past and that one 
occasion, he mentioned in particular, the topie of 
conversation was China and that you set forth in the 
conversation and there seemed general agreement 
among all of you at that time that the revolutionists 
in China were not actually Communists but were 
agrarian reformists which as you probably know is 
part of the Communist propaganda line of several 
years back. This man further stated that he con- 
sidered you misguided in your political views at that 
time but since the termination of your first mar- 
riage, you’ve completely changed in this respect. Do 
you wish to offer any comment on that before IT go 
on? A. Well, my wife may have told me that they 
were agrarian reformers. I wasn’t interested in the 
problem particularly and if there was a conversation 
about it, | wasn’t going to start a fight about some- 
thing I didn’t know. I didn’t know what they were. 


6 #9) (R. 410-411) 


* © * 


“Q. We have a statement here from another wit- 
ness With respect to vourself in which he stated that 
you felt that the modern people in this country were 
too rich and powerful, that the capitalistic system of 
this country was to the disadvantage of the working 
people and that the working people were exploited 
by the rich. A. I can’t believe that I ever made that 
statement because I spent all my life trying to make 
the maximum amount of money that I could.’’ (R. 


412-413) 


* * * 


“Q. I have a statement from another one of your 
associates to the effect that you would at times, pre- 
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sent to him a fellow-traveler argument. This my 


indicated to us that he was pretty well versed on th | 


Communist Party line himself at that time and fony | 
you parroting arguments which he assumed that yoy | 
got from your wife. Do you wish to comment q | 
that? A. I really don’t know what a fellow-travele | 
argument would be * * *. I just don’t know why 


you mean by that. * * *.’? (Emphasis suppli ed) | 


(R. 413) 


‘*Q. We have information here, this has com | 
from an informant characterized to be of known rp | 


liability in which he refers to conversations he hag 


with you about January of 1947 in which you tol | 


him that you had visited Martin Popper the prey. 
ous evening and had become rather chummy with hi 


do you wish to comment on that? A. I never becamp ; 


chummy with Mr. Popper. * * * ’’ (R. 435) 


In none of these instances was petitioner permitted tp / 
confront or cross-examine the informants who supplied the | 
derogatory information against him, yet it can scarcely b | 
claimed that these persons were other than neighbors or | 
casual informants having no legitimate reason for remain. | 


ing unknown to petitioner or his counsel.’ Petitioner was 
not even furnished a copy of his oral statement made to 


two FBI agents several years previously (R. 405-406, 407, 
415, 416, 418). 


The rule enunciated by this Court in Gonzales v. United 


States, 348 U.S. 407, is a rule based on ‘‘due process’? con- 


siderations. IJd., at pp. 412-415. And the rule enunciated | 


by the Court of Appeals in Deak v. Pace (C. A. D. C.), 185 
F’, 2d 997, and by the Ninth Circuit in United States v. Gray, 


19 Tt would hardly advance matters further to show in detail each 


instance in which petitioner was denied the right to confront and : 
cross-examine adverse witnesses who were neither professional nor | 


under-cover agents within the Communist apparatus. It is sufficient 


to point out that the Government stipulated that the EIPSB con ° 


sidered “information neither the content, nor source of which has 
been revealed to [petitioner].” (R. 30) 
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907 F. 2d 237, at p. 242, is an attempt by the courts to infuse 
into the government’s loyalty-security programs a defini- 
tion of procedural ‘‘due process’’ in terms of the maximum 
procedural safeguards which ean be afforded an employee 
without impairing the national seeurity.2° Cf. Davis, The 
Requirement Of a Trial-Type Hearing, 70 Harv. L. Rev. 
193, 241-242 (1956). The Government’s argument that to 
require it ‘‘to grant the petitioner access to classified in- 
formation unless it is willing to disclose the identity of its 
informers is * * * necessarily to force * * * [the Govern- 
ment] to choose [between] one of * * * two compromises 
(to] the national security * * *’’ (Brief in Opposition to 
Petition for Certiorari, pp. 17-18), fails to come to grips 
with the problem. Furnishing petitioner with a statement 
of the findings of the Hearing Board might have been a 
laborious, time-consuming or even embarrassing task; it 
could not have impaired the Nation’s ability to proteet 
itself from ‘‘internal subversion or foreign ageression.’’ 
Cole v. Young, 3501 U.S. 536, 544. The very same applies 
to the ‘‘ueighbors, maiden-aunts and casual busybodies’ 
who supplied the derogatory information set forth above, 
and to the report of the conversation between petitioner 
and two agents cf the Federal Bureau of Investigation. 
Nevertheless, without explaining how, the Government 
baldly asserts that such disclosures would compromise the 
national security. The mere assertion of this formula is not 
enough; judicial control of the issues cannot he abdicated 
to arbitrary action by the Executive in the name of a 
reason which simply does not apply to this ease. United 
States v. Reynolds, 345 U.S. 1, 7-11. 


20In Cole v. Young, 351 U. S. 536, this Court defined ‘National 
security” as involving “only those activities of the Government that 
are directly concerned with the protection of the Nation from internal 
subversion or foreign aggression, and not those which contribute to 
the strength of the Nation only through their impact on the general 
welfare.” Jd., at p. 54 


46949 O- -60——pt. 3 27 
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The Industrial Personnel and Facility Security 
Clearance Regulation Provides No Ascertainable 
Standard for Judgment. 


The standard for denial of a security clearance ig a 
masterpiece of abstraction. If it is not ‘‘clearly consistent 
with the interests of the national security’’ to grant a 
security clearance, a clearance will be denied or revoked. 
Industrial Personnel and Facility Security Clearance Regu. 
lation, § 11, Appendix ‘‘A,’’ infra, at p. 29. But what is 
‘‘security’’? And what is in the ‘‘interests of the national 
security’’? The definition supplied by this Court in Cole 
v. Young, 351 U. S. 536, 544, is little help. Yet, security 
hearing board members who administer these regulations 
are required to interpret this vague, abstract standard, 
and determine if a granting of a clearance is not only con. 
sistent with its meaning, but clearly consistent with its 
meaning.”! 


The Industrial Personnel and Facility Security Clear- 
ance Regulation attempts to aid a befuddled board mem- 
ber in the application of this standard by establishing 
specific criteria which may be used as the basis for a denial 
of clearance, but which need not be used. And even with 
the aid of these criteria, board members are specifically 
directed to make their ultimate determination an ‘‘over- 
all, common-sense one.’’ Industrial Personnel and Facility 
Security Clearance Regulation, § 12a. This direction is 
the equivalent of a direction to do as one sees fit; it is 


*1 The term “security risk” may be defined as an individual who, 
by reason of his access to classified information or materials, may 
intentionally or inadvertently disclose secret information which would 
find its way into the hands of a potential enemy. Professor Brown 
describes three general types of potential security risks: ‘‘pressure 
risks’, “reliability risks’ and “political risks”. Brown, Loyalty and 
Security, 254-282 (1958). 
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vagueness at its worst. Cf. O’Brian, National Security 
and Individual Freedom, 64 (1955). And by directing its 
poard members to make an ‘‘over-all, common-sense’’ de- 
termination that the granting of clearance is ‘‘clearly con- 
sistent with the interests of national security,’’ we think the 
Defense Department has conceded the uncertainty of its 
standard. 


The criteria made applicable by the ‘‘statement of rea- 
sons’? to petitioner’s case (R. 9) are set forth in Subsece- 
tions 12a(2), (4), (7), (8), (9), (10) and (11) of the Indus- 
trial Personnel and Facility Seeurity Clearance Regulation, 
Appendix ‘‘ A,’’ infra, at pp. 30-31. These eriteria, designed 
as aids in arriving at the ultimate ‘‘over-all, common- 
sense’’ determination, serve only to make the standard of 
judgment more unclear. l’or example, Section 12a(2) pro- 
scribes the activity of establishing or continuing a ‘‘sym- 
pathetic association’’ with a spy, traitor, ‘*‘seditionist,’’ 
‘anarchist,’’ or *‘revolutionist,’’ or with a person who ad- 
vocates the alteration of the form ef government of the 
United States by means which need not be violent or foree- 
ful—only ‘‘uneonstitutional.’’ This criterion is filled with 
ambiguous terms. When the word ‘‘revolutionist’’ is read 
in context, its possible meanings are sweeping. Appar- 
ently, a ‘‘revolutionist’’ need not be an advocate of violent 
revolution or even an ‘‘unconstitutional’’ revolution. Under 
this test even an early twentieth century feminist qualifies. 


Equally vague is Section 12a(4) which proscribes mem- 
bership in, affiliation with, or sympathetic association with 
any organization, association, movement, group, or combi- 
nation of persons which is totalitarian, Fascist, Commu- 
nist, or ‘‘subversive’’ or which has adopted or shows a pol- 
ley of advocating or approving the commission of acts of 
force or violence to deny other persons their rights under 
the Constitution of the United States, or which seeks to alter 
the ‘form of government’’ of the United States by ‘‘uncon- 
stitutional means.’’ Jndustrial Personnel and Facility Se- 
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curity Clearance Regulation, § 12a(4), Appendix ‘‘A,’? jy, 
fra, at p. 30. Again we meet the activity of advocating 
‘‘alteration of the form of government by unconstitutiong] 
means.’’ But these means can be peaceful means. Dogg 
the member or sympathizer have to know that the means 
are unconstitutional? The regulation does not state. 


Of special significance is the term ‘‘subversive.’’ The 
words totalitarian, Fascist, and Communist are not easy 
to pin down, but the meaning of subversive is especially 
elusive. Probably as good a definition of subversive 
as can be found is ‘‘tending to overthrow from the 
foundation.’’ (Funk & Wagnall’s New Standard Dic. 
tionary.) The word is used in Section 12a(4) to define an 
organization or group that is something more or less thaa, 
but different from an organization or group that is totali- 
tarian, Fascist, Communist, or which advocates acts of force 
to deny other persons their constitutional rights or which 
advocates the alteration of the present form of government 
of the United States by unconstitutional means. <A good 
share of normal political opposition can be brought within 
this definition. See, Sweezy v. New Hampshire, 354 U. §, 
234, 246-247. In this context, Mr. Justice Douglas has 
pointed out that the term ‘‘subversive’’ 


‘6 *& * & 


will mean one thing to one officer, another to 
someone else. It will be given meaning according to 
the predilections of the prosecutor: ‘subversive’ to 
some will be synonymous with ‘radical’, ‘subver- 
sive’ to others will be synonymous with ‘communist’, 
It can be expanded to include those who depart from 
the orthodox party line—to those whose words and 
actions (though completely loyal) do not conform to 
the orthodox view on foreign or domestic policy * * *. 
Since [these flexible standards] are subject to grave 
abuse, they have no place in our system of law.” 
(Joint Anti-Fascist Refugee Committee v. McGrath, 
341 U.S. 123, 176.) 


Apart from the uncertainty which permeates the cr- 
teria, the Defense Department regulation arbitrarily pro- 
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scribes rights of association guaranteed by the First 
Amendment. In arriving at the ‘‘over-all, common-sense”’ 
determination that clearance be ‘‘clearly consistent. with 
the interests of national security’’ the extent of an em- 
ployee’s associations looms large. Of course, where his 
associations are such that the ideals and motives of the 
persons Or organizations with whom he associates ean 
fairly be imputed to the employee himself, then the fact of 
association has probative value. Cf. Bridges v. Wixon, 326 
y. §. 185. But where the strength of the association is less 
than this it has no probative value. It is the strength of 
the association and not the fact of association that is im- 
portant. Many men belong to a church and are not prac- 
titioners of its faith. It takes devoutness to the faith of 
one’s church to make one a practitioner of his religion. The 
regulation’s criteria do not make the necessary distinction 
between the strength of an association and the fact of asso- 
ciation. Yet, while a hundred members of an organization 
may be disloyal or ‘‘risks,’’? the one hundred and first 
member may be a backslider, a deviationist, or even an 
FBI informer. This Court acknowledged in Schneiderman 
vy. United States, 320 U. 8S. 118, that ‘‘men in adhering to 
a political party or organization do not subseribe unqual- 
ifiedly to all its platforms or asseried principles.’’ Jd., at 


p. 136. 


Consider Section 12a(11), which was one of the criteria 
upon which petitioner’s revocation of clearance was based: 


‘*(11) Sympathetic association with a member or 
members, of an organization referred to in subpar- 
agraph (4) of this paragraph. (Ordinarily, this will 
not include chance or occasional mectings, nor con- 
tacts limited to normal business or official rela- 
tions.) ”’ 


Subparagraph (4), referred to in the above criterion, sets 
forth as unfit those organizations which are any one of the 
following: totalitarian, Fascist, Communist, subversive, 
those which have adopted or show a policy of advocating 
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or approving the commission of acts of force or violence 
to deny other persons their rights under the Constitution 
of the United States, or those which seek to alter the form 
of government of the United States by unconstitutiong] 
means. Section 12a(11) then, sets forth as a criterion for 
the denial of clearance the activity of associating with an. 
other person who, in turn, is a member of one of thege 
vaguely defined organizations. The ideals of the organiza. 
tion are imputed to its member who carries them to the per- 
son under examination and infects him with its ideals. It 
is important to note that only the strength of the associa. 
tion between the two individuals is examined here. The 
strength of the association between the germ-carrier and 
his organization is not material to a determination under 
Section 12a(11) that the person under examination is a 
‘‘risk’’.22, This Court has recently discussed the evils of 
this kind of vagueness as a standard for judgment. Wat. 
kins v. United States, 354 U.S. 178, at pp. 201-206. Indeed, 
the standard of judgment established by the criteria is so 
broad (virtually all active intelligent adults are, or have 
been, guilty of ‘‘guilt by association’’ at least once or 
twice removed), we think it patently unreasonable. See, 
Butler v. Michigan, 352 U.S. 380. 


CONCLUSION 


Respondents’ action in this case finds no justification 
in the national security interest of the United States. 
Indeed, their action was destructive of the very interest 
they sought to protect. In our tradition liberty and security 
are complimentary, not opposing ideas. ‘‘Security is 
gained through liberty rather than in opposition to it’’. 
Report of the Special Committee on the Federal Loyalty- 
Security Program of the Association of the Bar of the 
City of New York, 27 (1956). Thus, ‘‘National Security” 


22 See, e.g., Charges 12 and 13 of the “Statement of Reasons” 
(R. 11). 
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is not a prop which supports respondents’ case. Rather 
it is the test which demands that the Government’s pro- 
cedures be fair so that our engineers and scientists involved 
in vital jobs upon which our very survival may depend can 
serve the Nation with freedom from fear—not only from an 
‘innocently mistaken informer, but from a malicious or 
demented [one] as well.’’ 


By reason of the foregoing the decision below 


should be reversed. 
Respectfully submitted, 


Davm I. SHapmo, 
350 Fifth Avenue, 
New York 1, New York, 
Attorney for American Civil Liberties 
Union, Amicus Curiae. 


RowLanp Watts 
JoHN CAREY, 
of Counsel. 
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APPENDIX A 


INDUSTRIAL PERSONNEL AND FACILITY SECURITY 
CLEARANCE REGULATIONS OF MAY 4, 1953 


* * * 


Paragraph 4. Release of Information. All Govern. 
ment personnel, including all members of the Boards and 
the Divisions in the Program, will comply with applicable 
directives pertaining to the safeguarding of classified 
security information and the handling of investigative re. 
ports; and no classified security information or any infor. 
mation which might compromise investigative sources, 
investigative methods or the identity of confidential jp. 
formants will be disclosed to any contractor or contractor 
employee, or to their counsel or representatives, or to any 
other person not cleared for access to such information, 
In addition, in a case involving a contractor employee, the 
contractor concerned will be advised only of the final de 
termination in the case to grant, deny or revoke clearanee, 
and of any decision to revoke a clearance granted pre- 
viously pending final determination in the case. The con- 
tractor will not be given a copy of the Statement of Reasons 
issued to the contractor employee except at the written 
request of the employee involved. 

” * ‘* 


Standard and Criteria 


Paragraph 11. Standard for Denial of Clearance. The 
Standard for the denial of clearance shall be that, on all 
the information, the granting such clearance is not clearly 
consistent with the interests of national security. 


Paragraph 12. Criteria for Application of Standard in 
Cases Involving Individuals. 


a. The activities and associations listed below which 
may be the basis for denial of clearance are of varying 
degrees of seriousness. Therefore the ultimate determina- 


a a 


LN, TT ee 


tion of 
over-a 
mation 


(1) 
treaso 
theref« 
to com 
nage, 

(2) 
tion ¥ 
revolu 
repres 
of a f 
intere 
cates 
ment 
gover 


(3 
the gi 
of the 
stitut 


(4 
ciatio 
tion, 
totali 
has & 
the ¢ 
pers 
State 
the [ 


(' 
of se 
of w 

( 


or 0 


ga 


EOS 


~ 


EE a , 


SECURITY AND CONSTITUTIONAL RIGHTS 1363 


tion of whether clearance should be granted must be an 
over-all common-sense one, based on all available infor- 
mation. 


(1) Commission of any act of sabotage, espionage, 
treason, or sedition, or attempts thereat or preparation 
therefor, or conspiring with, or aiding or abetting, another 
to commit or attempt to commit any act of sabotage, espio- 
nage, treason, or sedition. 


(2) Establishing or continuing a sympathetic associa- 
tion with a saboteur, spy traitor, seditionist, anarchist, or 
revolutionist, or with an espionage or other secret agent or 
representative of a foreign nation, or any representative 
of a foreign nation whose interests may be inimical to the 
interests of the United States, or with any person who advo- 
cates the use of force or violence to overthrow the govern- 
ment of the United States or the alteration of the form of 
government of the United States by unconstitutional means. 


(3) Advocacy of use of force or violence to overthrow 
the government of the United States, or of the alteration 
of the form of government of the United States by uncon- 
stitutional means. 


(4) Membership in, or affiliation or sympathetic asso- 
ciation with, any foreign or domestic organization, associa- 
tion, movement, group, or combination of persons which is 
totalitarian, Fascist, Communist, or subversive, or which 
has adopted, or shows, a policy of advocating or approving 
the commission of acts of force or violence to deny other 
persons their rights under the constitution of the United 
States, or which seeks to alter the form of government of 
the United States by unconstitutional means. 


(5) Intentional, unauthorized disclosure to any person 
of security information, or of other information disclosure 
of which is prohibited by law. 


(6) Performing or attempting to perform his duties, 
or otherwise acting, so as to serve the interests of another 
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government in preference to the interests of the Uniteg 
States. 


} 


- s 2 Fone ee : 
(7) Participation in the activities of an organization | 


established as a front for an organization referred to jp 


subparagraph (4) above when his personal views were | 
sympathetic to the subversive purposes of such organj. | 


zation. 


(8) Participation in the activities of an organization 


with knowledge that it had been infiltrated by members of | 


subversive groups under circumstances indicating that the 
individual was a part of or sympathetic to the infiltrating 
element or sympathetic to its purposes. 


(9) Participation in the activities of an organization 
referred to in subparagraph (4) above, in a capacity where 
he should reasonably have had knowledge of the subversive 
aims or purposes of the organization. 


(10) Sympathetic interest in totalitarian, Fascist, Com. 
munist, or similar subversive movements. 


(11) Sympathetic association with a member or men- 
bers of an organization referred to in subparagraph (4) 
above. (Ordinarily this will not include chance or ocea- 
sional meetings, nor contacts limited to normal business 
or official relations.) 


(12) Currently maintaining a close continuing associa- 
tion with a person who has engaged in activities or associa- 
tions of the type referred to in subparagraphs (1) through 
(10) above. A close continuing association may be deemed 
to exist if the individual lives at the same premises as, fre 
quently visits, or frequently communicates with such person. 


(13) Close continuing association of the type described 
in subparagraph (12) above, even though later separated 
by distance, if the circumstances indicate that renewal of 
the association is probable. 


| 


' 
| 


(14 
tions. 


(18 
tend t 
worth) 


(1¢ 
or Or 
Quest 
docunt 

(1 
notor' 
to exc 


(1 
which 
suget 
matic 
perso 

(1 
ous 1 
evide 


indiv 
sure 
teres 


or 0) 
the : 
pied 
ting 
thre 


dete 


wer OO 


we 


} 


SECURITY AND CONSTITUTIONAL RIGHTS 1365 


(14) Willful violation or disregard of security regula- 
tions. 


(15) Any behavior, activities, or associations which 
tend to show that the individual is not reliable or trust- 
worthy. 


(16) Any deliberate misrepresentations, falsifications, 
or omission of material facts from a Personal Security 
Questionnaire, Personal History Statement, or similar 
document. 


(17) Any criminal, infamous, dishonest, immoral, or 
notoriously disgraceful conduct, habitual use of intoxicants 
to excess, drug addiction, or sexual perversion. 


(18) Acts of a reckless, irresponsible or wanton nature 
which indicate such poor judgment and instability as to 
suggest that the individual might disclose security infor- 
mation to unauthorized persons or otherwise assist such 
persons, whether deliberately or inadvertently, in activities 
inimical to the security of the United States. 


(19) An adjudication of insanity, or treatment for seri- 
ous mental or neurological disorder without satisfactory 
evidence of cure. 


(20) Any facts which furnish reason to believe that the 
individual may be subjected to coercion, influence, or pres- 
sure which may cause him to act contrary to the best in- 
terests of the national security. 


(21) The presence of a spouse, parent, brother, sister, 
or offspring in a nation whose interests may be inimical to 
the interests of the United States, or in satellites or occu- 
pied areas of such a nation, under circumstances permit 
ting coercion or pressure to be brought on the individual 
through such relatives. 


b. Legitimate labor activities shall not be considered in 
determining whether clearance should be granted. 


+ * . 
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Paragraph 16d. If the Screening Division concludes o 
the basis of the entire file and in accordance with the stand. 
ard and criteria set forth in Section III that the case does 
not warrant a security finding favorable to the contracto, 


or contractor employee, it will, in collaboration with the | 
Security Advisor and the Legal Advisor, prepare a noticg | 


of proposed denial or revocation of clearance and a State 
ment of Reasons which will be as specific and detailed as, 
in the opinion of the Screening Division, security consid. 
erations permit, in order to provide the contractor or cop. 


tractor employee with sufficient information to prepare q | 
reply. The notice will also forward to the contractor oy | 


contractor employee a copy of this directive and will in. 
form him of his right within 10 calendar days from the date 
of his receipt of the notice, to reply to the Statement of 
Reasons in writing under oath or affirmation, together with 
such statements, affidavits or other documentary evidence 
as he may desire to submit. 


Paragraph 20. Appeal Division Determination. 


a. As promptly as possible after the hearing, and after 
full consideration of the complete file, including all evidence, 
arguments, briefs, testimony and discussions in each case, 
the Division will meet in executive session and reach its 
determination under the standard and criteria set forth in 
Section III. 


b. The determination will be reached by majority vote, 
will be recorded in writing, signed by the members, and will 
be made a permanent part of the record in each case. Ifa 
minority opinion is given, it will also be made a part of the 
permanent record. 


e. The determination will include a finding with respect 
to each of the statements set forth in the Statement of 
Reasons. 
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d. The findings will also include any other statements 
rtinent to the determination of the case, and a statement 
in the following form: 


‘‘The Appeal Division determines that, on all the 

available information, the granting of clearance to 

for access to classified secur- 

ity information is (is not) clearly consistent with 
the interests of national security.’’ 


e, Decisions of the Appeal Division shall be final, sub- 
ject only to reconsideration on its own motion or at the re- 
quest of the appellant for good cause shown or at the re- 
quest of the Secretary of any military department. 
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APPENDIX B 


INDUSTRIAL PERSONNEL SECURITY REVIEW 
REGULATIONS 


Department of Defense Directive 5220.6 


* * * 
10. Industrial Personnel Security Review Board 


a. The Review Board will be located in the Office of In. 
dustrial Personnel Security Review and will be responsible 


for the performance of the duties and functions hereinafter | 


prescribed. 


b. The Secretary of each military department will ap- 
point one or more members, military or civilian, to the Re- 


view Board as the case load requires. The Director will | 


designate one member to serve as Chairman of the Review 
Board. Any three members so appointed, one from each 
military department, will so constitute a quorum-panel that 
more than one panel may be convened at the same time. One 
of the members of each quorum-panel must be a qualified 


lawyer and each quorum-panel will include at least one 


civilian. 
ce. The Review Board will have jurisdiction over all 
cases referred to it in accordance with this regulation. 


* * a 
21. Procedure After Determination by the Hearing Board 


a. After the Hearing Board has considered a case and 
reached a determination, the Executive Secretary promptly 
will forward the complete file to the Director who will ex- 
amine it for completeness and compliance with the pro- 
cedures set forth in this regulation. If the Director is not 
satisfied with the state of the record in the case, he may 
return the case to the Hearing Board for further action. 
In any case in which the Director is satisfied with the ree 
ord and in which the determination of the Hearing Board 
is unanimous, he may announce that determination as the 
final determination of the case. He will notify the person 
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concerned, the activity initially referring the case, and other 
interested ageneies of this determination. The Director 
also will issue instructions for the granting, continuing, de 
nying or revokiny’ ot clearance in accordance with the dle 
termination. If the determination of the Hearing Board 
is not unanimous, the Director shall forward the ease to 
the Review Board. He also may forward to the Review 
Board eases which present novel issues or unusual ei 
cwustances. 


b. The determination of the Hearing Board as an- 
nounced by the Director pursuant to paragraph a above 
shall be final subject only to: 


(1) consideration by the Review Board at the request 
of the Director, the Secretary of Defense, or the Secretary 
of any military department; or 


(2) reconsideration by the Hearing Board at the re- 
quest of the Director on the ground of newly discovered 
evidence or for other good cause shown. 


92. Action by the Review Board 


a. The Review Board will review each case submitted 
to it on the written record and will make its determination 
in each case by majority vote in accordance with the stand- 
ard and criteria set forth in Section III. It may adopt, 
modify or reverse the findings or the determination of the 
Hearing Board. In the event the Review Board modifies 
the findings or reverses the determination of the Hearing 
Board, the Review Board determination shall be accom- 
panied by a discussion of the evidence and the reasons re- 
lied upon for its action. If the decision is not unanimous, 
a minority opinion shall be filed. 


b. After the Review Board has reached its determina- 
tion, the Director will notify the person concerned, the ac- 
tivity initially referring the case, and other interested 
agencies of the final determination in the ease. The Di- 
rector will also issue instructions for the granting, continu- 
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ing, denying or revoking of clearance in accordance with 
the determination. 

c. Determinations of the Review Board shall be final 
subject only to: 

(1) Reconsideration on its own motion or at the request 
of the person concerned, addressed through the Director, 
on the ground of newly discovered evidence or for othe 
good cause shown; 

(2) Reconsideration by the Review Board at the roe. 
quest of the Secretary of Defense or the Secretary of any 
military department; or 

(3) Reversal by the Secretary of Defense, or reversal 
by joint agreement of the Secretaries of the three military 
departments at the request of one of such Secretaries. 

* * * 
24. Reconsideration of Prior Decisions 
* * * 


b. Decisions of the Army-Navy-Air Force Personnel 


On 


Security Board and of the Screening Divisions of the East. | 


ern, Central and Western Industrial Personnel Security 
Boards which denied or revoked a clearance may be recon- 
sidered by the Screening Board at the request of the per- 
son concerned, addressed through the Director, for good 
cause shown. 
* * * 

27. Changes in Existing Directives 

This regulation supersedes the Industrial Personnel and 
Facility Security Clearance Program approved by the See- 
retaries of the Army, Navy and Air Force on 4 May 1983, 
as amended, and the provisions of any other directives 
which are inconsistent with this regulation. 
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APPENDIX C 


IN THE 


Supreme Court of the United States 


October Term, 1954 
No. 376 





JoHN P. Perers, 
Petitioner, 
vs. 


Oveta Cup Hossy, et al., 
Respondents. 


On Warr oF CERTIORARI TO THE Unrtep States Court or 
APPEALS FOR THE District or CoLumBiA Circult. 


ee | 


BRIEF OF AMERICAN CIVIL LIBERTIES UNION, 
AS AMICUS CURIAE 


The Issue 


The question before this Court is whether or not an em- 
ployee holding a non-sensitive, non-policy-making position 
in a non-sensitive agency of the Federal government is en- 
titled to know the nature, source and substance of the 
charges against him and an opportunity to confront and 
cross-examine adverse witnesses, in a proceeding to dis- 
charge him from employment on the alleged ground that 
there is a ‘‘reasonable doubt’’ as to his loyalty. 


Inasmuch as the legal and constitutional issues are ably 
and fully dealt with in petitioner’s brief, we believe it un- 


46949 O—60—pt. 3 28 
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necessary to burden this Court with a repetition of thog | 
arguments. Accordingly, our brief will demonstrate the | 
practical effect of the denial of ‘‘procedural due procegg: | 
on those who have been involved in loyalty-security pro. 
ceedings. We believe that a demonstration of actual ip. 
stances of proven injustice and false and fantastic acengs. 
tions against individuals who have been involved in theg 
situations will enable the Court to evaluate the real meap. 
ing of the issues posed by this case. 


POINT I 


Reliance by the Loyalty Board Upon Confidential 
Information, the Nature, Substance and Source of 
Which Was Undisclosed to Petitioner, Is a Denial of 
Due Process of Law. 


The Loyalty Board’s consideration of secret evidence | 


the nature, substance and source of which was undisclosed | 


to petitioner in this case is the rule and not the exception 
in loyalty-security proceedings. Wholly apart from the 
question of the right to confront and cross-examine adverse 
witnesses, loyalty and security boards rely to a large meas. 
ure on so-called ‘‘confidential’’ information which is gath. 
ered by the Federal Bureau of Investigation and other in. 
vestigative agencies in the regular course of their oper. 
ations.® 


The case of ‘Charles B. Smith’’ an important official of 
the United Nations Secretariat,’® is an excellent example, 


® Departments of State, Justice, Commerce and the Judiciary A}- 
propriations for 1951, Hearings, subcommittee of the Committee on 
Appropriations, Senate, 8lst Cong., 2nd Sess. (1950), pp. 136-137, 


10 “Charles B. Smith” Respondent v. International Organizations 
Employees Loyalty Board, “Hearing”, Dec. 14, 1953, New York, 
N. Y., resulting in a determination on Jan. 26, 1954 of “no reasot- 
able doubt as to the lovalty of [Charles B. Smith] to the Gover 
ment of the United States.” The name “Charles B. Smith” is fit 
titious. The true name will be supplied to the Clerk of the Cout 
on request. 
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In the Smith case, respondent was alleged to have been em- 
ployed by the now defunct San Francisco School of Social 


| Studies from 1934 to 1940, under the supervision of Alex- 


ander Meiklejohn and that: 


‘‘Information has been received by the Commis- 
sion to the effect that the School of Social Studies 
at San Francisco, was actively engaged in the pro- 
mulgation and dissemination of Communist propa- 
ganda ; that the interrogation of prospective students 
by this school reflected that this institution was anx- 
ious to acquire pupils inclined to Marxist philosophy 
* * *” (Charles B. Smith, Interrogatory No. 
VU, International Organization Employees Loyalty 
Board, Oct. 9, 1953). 


A request for the source of this accusation was refused 
but after an exhaustive independent investigation by 
Smith’s attorneys, the charge was found to be based on a 
verified complaint in a law suit commenced in 1938, in the 


' eourts of California, entitled ‘‘Ivan Francis Cox v. 13th 


District of the Commumist Party, et al.’’ (Complaint No. 
978084, San Francisco County, as amended January 20, 
1988) wherein it was alleged: 


‘‘That the said sponsors and directors of the said 
San Francisco School of Social Studies have con- 
spired and confederated together to keep from the 

ublic press of the City of San Francisco and the 
Btate of California, the true facts surrounding the 
enunciated purposes and aims of said school, and 
have otherwise by devious and diverse means at- 
tempted to use influence and pressure on several in- 
dividuals and persons on numerous and sundry oc- 
casions with the object and purpose of hiding and 
concealing the fact that the said San Francisco 
School of Social Studies is, in reality, a training 
school for adult organizers of the Communist Party 
of the United States, and, more particularly the 13th 
District of said Communist Party, with headquar- 
ters at No. 121 Haight Street, San Francisco, Cali- 
fornia.”’ 
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In dropping the law suit seven months later, Cox stated, 
under oath on September 2, 1938, that the suit was ingtj. 
tuted in order to ‘‘smear’’ every prominent person in th | 
State of California, including all the Regents of the Uj. | 
versity of California, that he had been ‘‘duped’’ by a pri. | 
vate detective then ‘‘wanted’’ on a warrant for assault, anq | 
the detective’s attorney (thereafter censured by the (al. | 
ifornia Bar Association) ; that he knew nothing about tly | 
San Francisco School of Social Studies and was induce 
to commit perjury by the detective and his lawyer."! Th 
law suit was then dismissed by the California courts with | 
prejudice. 


This was the source of the information that brande | 


the ‘‘San Francisco School of Social Studies’’ as ‘‘actively 
engaged in the promulgation and dissemination of Commn. 


nist propaganda’’ when it has been recognized by leading | 


educators as one of our most successful early experiments 


in adult education and that it had no association with any 
political or economic group whatsoever. Cf. Powell, “Edy. | 


The source of the information upon which Interrogatory 


cation for Maturity,’’ Hermitage Press (New York, 1949), | 


VII in the Smith case was heard was not disclosed to Mr, | 


‘Smith’? and was not known to the members of the h. 
ternational Organizations Employees Loyalty Board even 
though it could in no way be considered ‘‘secret,’’? United 
States v. Heine (2 Cir.), 151 F. 2d 813. Fortunately, it 
was shown to be a complete fraud and hoax; but what would 
the resuit have been, if the source of the Charge had not 
been discovered by Smith’s attorneys? What weight would 
the Loyalty Board have given to Charge VII, which was 
part of ‘‘all the evidence’’ upon which the Board was av 
thorized to make’a determination? 


' 


} 


11 Duped by “Red Hunt” Suit, Ivan Cox Charges. Defendant | 
Not Served. Trial Unset. Whole Action Designed Apparently to | 


Smear People He Claims, San Francisco “Chronicle”, August 2), 
1938; San Francisco “Examiner”, August 29, 1938. 
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Not so fortunate was Robert Fulton Waldeck,’ a for- 
mer medical photographer in a Veterans’ Administration 
Hospital in Memphis, Tennessee. Although this employee 
had no access to classified material and was not in a policy- 
making position, he was suspended as a ‘‘security risk.’’ 
Charge 3 of the Statement of Charges against him was: 


«6 * * * association with persons who were members 
of or affiliated with the Communist Party during the 
years 1938 and 1939, through your affiliation with 
the American Labor Party. The American Labor 
Party is referred to solely for the purpose of iden- 
tification as to time, place and circumstances.”’ 

The employee asked for the names of the individuals 
allegedly involved in this allegation but was informed that 
the charge was ‘‘as specific and detailed as security con- 
siderations, including the need for the protection of con- 
fidential sources of information, permit.’? The employee 
testified that the only affiliation he had ever had with the 
American Labor Party was the fact of registration in New 
York elections in 1938 and 1939, that he had never attended 
a meeting of the American Labor Party, and that he had 
never been a member of the American Labor Party. In 
addition he submitted an affidavit from a former official of 
the American Labor Party which stated that the American 
Labor Party was controlled and dominated by anti-Com- 
munist trade-unionists until 1944, long after the employee 
stopped registering to vote ‘‘ALP.’’ On October 7, 1954, 
the employee was informed that the charge was sustained 
‘fon the evidence of record,’’ and that he was dismissed, 
effective October 12, 1954. 


Ira S. ‘‘Stone,’’ ** a former employee of an engineering 
firm engaged in defense work, was accused, as was his wife, 


12 Waldeck v. Higley, et al. (U.S. D. C., D. C.), Civil Action No. 
4698-1954, now pending. 

18 Appeal of Ira S. “Stone”, Case No. 54800, now pending 
before the Appeal Division, Eastern Industrial Personnel Security 
Board. The name “Stone” is fictitious. The true name will be 
supplied to the Clerk of the Court on request. 








| 
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. . . . . j ® 
of expressing opinions in favor of Communism and hayj,| Still @ 


the reputation of being ‘‘pro-Communist.’’ When yy! it not 
Stone’s attorneys asked that the Board inform them of the munis 
nature and substance of the opinions allegedly expreg| he hat 
‘in favor of Communism,’’ and where and when Mr. Stom| tare 
and his wife acquired a ‘‘pro-Communist’’ reputation, they and s 
were informed by the Board ‘‘that the disclosure of the Wash: 
requested information is either unauthorized or unneggs. Ay 
sary.’’ 


The government’s failure to disclose the nature, gyp| the @ 
stance and source of secret evidence, wholly apart from th| 8 © 
problem of confronting and cross-examining adverse wi.| held t 
nesses, has resulted in the following farcial accusations quire! 
levelled against individuals involved in loyalty-security the n 
proceedings. In one case, an employee was accused of} ry. 
having been on the staff of the ‘‘ Daily Worker’’; investiga. Cir.), 
tion disclosed that the staff member of the Daily Worker | D.C. 
achieved the same name as the Government employee only Supp 
by the unfortunate coincidence of marriage. Bontecon,| 42, 
‘““The Federal Loyalty-Security Program,’’ Cornell Un.) hare 
versity Press, New York 1953, p. 83. | defer 


The same writer reports that a bachelor was formally | 
accused of having a Communist wife (supra, p. 83); while 
another employee was accused of advocating the overthrow ir 
of capitalism by force and violence, an allegation whidh| «vil 
proved to relate to his socialist views in college days (supra,| safet 
p. 105). Still another employee was challenged because of | State 
a letter he had drafted upon the orders of his superior—| uth 
presumably on the theory that he had performed this duty | Don 
in the interests of a foreign power (supra, p. 106). 

Bontecou reports the case of the individual, well known ti | 
friends as an active anti-Communist who had opened their 
eyes to ‘‘Party machinations”’ in labor unions and other 
organizations, who was accused of placing on his walk,| ~~ 
banners emblazoned with the hammer and sickle on which | 
rar . 6 Rs com 2? State 
appeared the slogan, ‘‘ Workers Arise’’ (supra, at p. 113)! Boss 
185 
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Still another piece of nonsense, which would be funny were 
it not so serious, is the case of a man charged as a Com- 
munist because some unidentified informant reported that 
he had Communist literature in his basement. The litera- 
ture turned out to be a file of the ‘‘New Republic.’’ Joseph 
and Stewart Alsop, ‘‘We Don’t Want Loyal Numskulls,’’ 
Washington Post, August 22, 1948. 


Apart from the Dorothy Bailey case, the courts that 
have considered this issue had before them situations where 
the employees were employed either in ‘‘sensitive’’ agen- 
cies or ‘‘sensitive’’ jobs. Nevertheless, they have uniformly 
held that either ‘‘due process’’ of law or a statutory re- 
quirement necessitates that the employee be informed of 
the nature, source and complete substance of the deroga- 
tory information against him. United States v. Gray (9 
Cir.), 207 F. 2d 237, 241-242; Deak v. Pace, 88 U. S. App. 
D. C. 50, 185 F’. 2d 997; Parker v. Lester (D. Calif.), 112 F. 
Supp. 433, 444; Money v. Anderson (denied cross-examina- 
tion, employee successfully sued accusers for libel; dis- 
charge invalidated because charges insufficient to prepare 
defense), 208 F. 2d 34; Manning v. Stevens (D. C. Cir.), 
208 F. 2d 827. 


Indeed, non-disclosure of confidential information in 
civil cases will be permitted only when it is clear that the 
safety of the nation will be adversely affected. United 
States v. Reynolds, 345 U. 8. 1, 7, 11.4 And no less an 
authority on counter-espionage than General William J. 
Donovan, wartime head of the O. S. S., has stated: 


‘*While the Board’s conclusion on the importance 
of protecting the investigatory work of the FBI 
appears justified, it does not follow that a Govern- 
ment employee must therefore be denied opportunity 


14 Compare rule on non-disclosure in criminal cases: United 
States v. Andolscheck (2 Cir.), 142 F. 2d 503; United States v. 
Beckman (2 Cir.), 155 F. 2d 580; United States v. Coplon (2 Cir.), 
185 F. 2d 629, 638. 
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to be informed of the sources of the evidence Upon 
which the charges against him are based. Certain) 
in practice much more could be disclosed to the em. 
ployees than is currently disclosed. There seems yo 
reason why the anonymous informant who is not jp 
the regular employ of the FBI and whose testimoy 


is relied on by the Board should not be revealed ty | 


the employee. It seems reasonable also that the 
Board should have the right to subpoena these jp. 


—<_ 


formants. If non-confidential informants do jot | 


want to stand up and be counted, then their informa. 
tion should be used only as possible leads and not be 
made the basis of a record which cannot be refuted, 
And where it is impossible to reveal to the employee 
the source of the evidence against him, as in the cage 
of confidential informants, the employee should at 
least be fully apprised of the contents of the test. 
mony.’’ 
cratic Counter Attack to Communist Penetration 0 
Government Service, 58 Yale L. J. 1211, 1234-1235.) 


Thus, wholly apart from the question of the right to 
confront and cross-examine adverse witnesses; the Loyalty 
Board’s consideration of secret evidence, the nature, sub- 
stance and source of which was unknown to petitioner, was 
completely unjustified and constituted a flagrant denial of 
‘‘procedural due process of law.”’ 


POINT II 


The Failure to Permit Petitioner to Confront and | 


Cross-Examine “Confidential Informants” Was a Vio- 
lation of Procedural Due Process of Law. 


Respondents’ refusal to permit petitioner (holding a 


non-sensitive, non-policy-making position in a non-sensitive | 


RTE 


(Donovan & Jones, Program For A Demo. | 


| 
| 
| 
| 


agency) to confront and cross-examine witnesses who tes- | 


tified against him was the result of the alleged need of pre- 
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yenting restriction of F.B.I. investigations (Donovan & 
Jones, ‘Program For a Democratic Counter Attack to 
Communist Penetration of Government Service,’’ 58 Yale 
[. J. 1211, 1234). Indeed the Bureau is not authorized to 
obtain statements under oath and informants are assured 
that their identity will not be revealed. Hoover, A Com- 
ment On The Article ‘‘Loyalty Among Government Em- 
ployees’’, 58 Yale L. J. 401, 404-405. 


The consequences of this policy have resulted in the 
following situations which actually occurred in loyalty- 
security proceedings: Employee ‘‘A’’ was charged with 
being ‘‘pro-Russian’’ in his ideas. At the hearing, the 
informant who had furnished this information testified that 
he believed that ‘‘A’’ had ‘‘pro-Russian ideas’’ because 
he had said that unions were desirable things and that 
Negroes ‘‘were entitled to as much as anyone else.’’ Bon- 
tecou, ‘‘The Federal Loyalty-Security Program,” supra, 
at pp. 127-130. 


Employee ‘‘B’’ was charged with making the state 
ment: ‘‘I prefer the Communist form of government to 
that which we now have.’’ At the hearing it developed: 


«;** * that the employee had been active in his 
local civic association and had decided to take some 
courses in public speaking to help him in his organi- 
zational work. In connection with these activities he 
did a great deal of telephoning from the agency. 
When he began his course he discovered that the 
professor had selected communism as the topic 
around which the class exercises would center, chiefly 
because he thought it would be easy for the students 
to find current material on this subject. During the 
course the employee had clipped material on com- 
munism from the papers and had assembled on his 
desk relevant books from the department library. 
The material he gathered contained some of J. Edgar 
Hoover’s strong anti-Communist speeches and state- 
ments. The fellow employees had noticed the sub- 
ject matter of the collection, had understood him to 
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say something on the telephone about ‘the Con, 
munism we teach,’ and had jumped to the conclugig, 
that he was teaching communism to children in nigh; | 
school. This comedy of errors was completely | 
cleared up through the testimony of all the witnegge. | 
at the hearing, including the informants. One gf! 
them repudiated the signed statement he had give, | 
to the FBI and denied that the employee had saig | 
as reported, ‘I prefer the Communist form of goy. | 
ernment to that which we now have.’’”’ (Bonteeoy | 
‘“The Federal Loyalty-Security Program’’, supra, 
at p. 130.) 


Lloyd ‘‘McBride’’,®> a Navy Department civilian g. | 
gineer, was accused of a sympathetic association with q 
woman identified as a former courier for a Soviet spy ring | 
This woman and McBride had lived in the same large apart | 
ment house in Washington, D. C., at about the same time | 
On December 8, 1954, a confidential informant who haj| 
previously furnished this information to federal investiga 
tors testified before the Navy Department’s Security 
Hearing Board im camera. The informant testified that 
McBride and the ‘‘former courier’’ were often together 
and appeared to be quite friendly. Thereafter, McBride | 
testified that he had never heard of the ‘‘former courier” | 
prior to the receipt of the charges in his case, and from | 
what he had recently learned of her description, had never | 
even seen her. In the meantime, and largely through the | 
efforts of the members of the Hearing Board, Board’ | 
Counsel, and the Board’s Security Officer, the informant | 
agreed to confront McBride at the hearing, testify in his | 
presence, and be cross-examined by his counsel. On De | 
cember 10, 1954, the informant appeared at the hearing 
and identified herself as the manager of the apartment | 


building in which McBride had resided. She testified, after | 
TAMina. G | 

15 Navy Department Security Hearing Board (Bureau of Ships), | 
December 8, 9, and 10, 1954, Washington, D. C. The name “Me | 
Bride” is fictitious; the true name will be supplied to the Clerk d } 
the Court on request. | 
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om. | seeing McBride and identifying him as the young man 


310n 


seated opposite her, that the information to federal agents 


ght} gnd her testimony before the Security Hearing Board in 
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te | camera on December 8, 1954, was erroneous and mistaken; 


that in fact she had never seen McBride with the ‘‘former 
courier’’; that she must have confused him with someone 
else; and that she knew nothing prejudicial or detrimental 
about McBride except that he and his roommate had invited 
Negroes to attend parties in their apartment. 


In the case of John Jones,’® a respected government 
employee with many years service, a co-worker informed 
the FBI that he had heard Jones express Communist ideas 
to another employee, and that Jones had told the informant 
that he was going to join a subversive organization. At the 
hearing, on direct examination by members of the Security 
Hearing Board, it appeared that the only other witness to 
either of the alleged conversations was a third employee, 
since deceased, that the informant had never been dis- 
pleased by anything Jones had done in their work together, 
and was simply doing his duty as a loyal citizen. 


On cross-examination, however, the informant admitted 
that he could not recall the nature of the pro-Communist 
expressed by Jones, except that he was positive that they 
were pro-Communist; that he did not know what Com- 
munism was, ‘‘except that it is a form of political party 
which threatens world supremacy and so on and so forth’’; 
that he did not know what the Communist Party ‘‘line’’ in 
the United States had been from 1933 to 1954 on any issue; 
eg., he did not know whether the Communist Party had 
been opposed to or in favor of the conviction of members 
of the Socialist Worker’s Party in 1941; whether the Com- 
munist Party had been opposed to or in favor of the candi- 
dacy of Franklin D. Roosevelt for the Presidency’in 1936; 


16 The name “John Jones” is fictitious. The employee does not 
wish his or his agency’s name to be mentioned in this brief. It 
therefore cannot be furnished to the Clerk of the Court. 
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whether the Communist Party was opposed to or in favor 
of the United States’ entry into World War II, eithe 
shortly before or shortly after June, 1941; and in answe 
to the question of Jones’ counsel: ‘‘As a matter of fact, 
you don’t know anything about Communism at all, do you} | 
the informant answered: ‘‘Except what I read in the news | | 
papers. ’» The informant further testified that the sub. | 
versive organization Jones had told him he was going to | | 
join was Americans For Democratic Action, and that an | 
attorney-friend of the informant had told him that Ameri. | 
cans For Democratic Action was ‘‘as Communist as Rus. 
sia itself.’ Towards the close of the cross-examination | 
(after it had been developed that the informant had at one | 
time been Jones’ supervisor and that thereafter, Jones had | 
advanced rapidly in grade, becoming the informant’s super: | 
visor), the informant admitted that on several occasions 
Jones had taken credit for the informant’s work. 


With respect to a similar situation, the Joint Committee 
on Atomic Energy has stated: 


‘Case A serves as a warning that an informant 
may perhaps give the FBI highly unfavorable ad- 
vice but when placed under oath before a local board | 
deny all that he had said, admit that he knows lit. 


tle or nothing about the employee and admit further ! 


that he bore him a grudge.’’ Report, Investigation 
of U. S. Atomic Energy Commission, 81st Cong., Ist | 
Sess., (1949) at p. 68. 


* * * 


—— 


In the Waldeck case,'* the employee asked the Veterans | 
Administration for a hearing in the New York City area, | 


his home, inasmuch as his witnesses were unable to travel 
to the Veterans Administration Hospital at Memphis, Ten- 
nessee, the place originally scheduled for the hearing. The 
request for the change of venue was denied on the ground 


that numerous witnesses for the government in the Mem | 


18 See note 12, supra. 
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or} phis area (all or most of them employees or former em- 
ut | ployees of the Veterans Administration Hospital), had sig- 
ver} njfied an intention to testify at the hearing. When the em- 
ct, ployee requested that the Board reconvene in New York City 
ut! after taking the testimony of the government witnesses in 
vs | Memphis, in order to hear the employee’s witnesses who 


ib- | resided in New York, the employee was informed that this 
| procedure was not authorized and his request denied. The 
an| employee and his counsel then travelled to Memphis, Ten- 





ri-| ypegsee. Immediately after the hearing commenced, the em- 
s- | ployee was informed that he would not be permitted to con- 
front or cross-examine any witness, nor be informed of 
me | their identities (although he knew who some of them were), 
ad} even though the agency regulations specifically provided 
aT that the Hearing Board inform the employee of his right 
ms} to cross-examine any witness offered in support of the 
charges and that the employee or his counsel would be per- 
mitted to cross-examine all witnesses. The reason given 
for this action was that while each witness had stated that 
he would be happy to testify against the employee in pri- 
nt} vate, all of them had informed the Board that they did not 
e- “desire’’ to testify in the employee’s presence or be cross- 
rd : : 

examined by his counsel. 








it- | 

- | The Board justified its action by interpreting the Vet- 

ce erans Administration regulations (which provided that the 

| employee be informed of his right ‘‘to cross-examine any 
witness offered in support of the charges’’ and that ‘‘rea- 

a | sonable cross-examination of witnesses by the employee 

. | or his counsel would be permitted’’), to mean that the em- 


| ployee or his counsel was entitled to cross-examine only 
those ‘‘witnesses who appeared before the Board in his 
| presence.’”? Thus, an employee who had been suspended 

4 | from his job without pay, travelled from New York to Mem- 
| phis, Tennessee, in the sole hope of proving that his con- 

| tinued employment was no risk to the national security 

| through the cross-examination of adverse witnesses, one 
of whom he believed by a psycopathic liar, only to find that 
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since no adverse witnesses ‘‘desired’’ to be cross-examine 
by his counsel, all he could do was deny under oath th 
charges against him. 


‘ 
* * * 


Perhaps the most striking illustration of the desperate | 
need for confrontation and cross-examination in these cages 
is to be found in the ‘‘Smith’’ proceeding.’® In that Case, | 
‘‘Smith’’ was charged, among other things, with having at | 
tended Communist Party meetings in 1935 and 1939, Jp. 
asmuch as counsel had already shown through documentary | 
evidence that the other charges were false or irrelevant 
the Hearing Board, displaying an extreme sense of fair. 
ness, attempted to secure permission from the FBI to | 
lease the informant’s name in order to give Smith an op. 
portunity to refute the accusation beyond mere denials, 
Two days before the hearing, Smith’s counsel was informe 
that the informant’s name was Captain Charles G. Bakesy, | 
and that the alleged Communist Party*meeting in 1935 took 
place in Carmel, California, at the home of Ella Winter, 
then the wife of Lincoln Steffens. During the hearing, th 
Board Chairman informed ‘‘Smith’’ that Bakesy, on a re. 
check by the FBI, had withdrawn the accusation that Smith 
had attended a Communist Party meeting in 1939, but af. | 
firmed his prior charge that Smith had attended a meeting | 
in 1935 at the home of Ella Winter. The Board Chairman | 


then asked ‘‘Smith’’ why Bakesy would make such a state. | 


ment if it were not true. At this point, Smith’s counsel | 


asked the Chairman if he knew that Bakesy was a perjurer. | 
When the Chairman said that he did not, and asked counsel | 
if he had such information, counsel asked leave to ascertain | 
what the facts were, and an opportunity to submit evidence | 
on this issue was granted. 


Four days later, documentary evidence was submitted 


} 


that Captain Charles G. Bakesy was a professional witness | 
whose testimony on other occasions had been repeatedly | 


and publicly rejected by government officials as incredible | 


19 See note 10, supra. 
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and unworthy of belief. Bakesy, who had offered to testify 
for a fee against Harry Bridges in the 1939 Bridges’ de- 
portation proceedings and whose offer had been refused by 
the West Coast Immigration Director, turned up at the 
hearing as a defense witness for Bridges. Dean Landis, 
the trial examiner in the Bridges case stated at p. 74 of 
the ‘Findings and Conclusions of The Trial Examiner,”’ 
(a government document printed by the United States 
Printing Office) : 

‘‘Bakesy testified to other matters also, but his 
testimony need not be reviewed. Bakesy failed to 
carry conviction to the examiner. It is impossible 
to separate truth from fiction in his testimony. It 
was bizarre and at times fantastic. It seems best 
not to permit the testimony of either Captain or Mrs. 
Bakesy to play a real part in reaching such ultimate 
conclusions as must be reached in connection with 
the matters that are at issue in this proceeding.’’ 


If we assume, for the sake of argument only, that Captain 
Bakesy was one of the unidentified informants who testified 
in secret before the Loyalty Board in Petitioner’s hearing 
in the case at bar, the absence of cross-examination and an 
opportunity to rebut a fantastic accusation made by him 
against Petitioner resulted in an incredible miscarriage of 
justice, completely abhorrent to every one of our traditional 
concepts of ‘‘fair-play.’’ For all Petitioner knows, Cap- 
tan Bakesy or someone just like him, either testified 
against him or otherwise supplied the information which 
resulted in the Loyalty Board’s determination that Peti- 
tioner was disloyal. 


The occasions in judicial history, even in systems in 
which hearsay evidence is permitted, where this sort of ma- 
terial has been considered as ‘‘evidence,’’ are remembered 
today only as examples of the perversion of the principles 
of justice. Cf. Pierre Dreyfus, The Dreyfus Case, 26 
(1937); United States v. Joseph Alstoetter, et al., Vol. III, 
War Crimes at Nuremberg (‘‘The Justice Case’’), at p. 
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1024. This then, is the sorry record resulting from the gl. 
leged need of preventing restriction of FBI investigations, 
the justification being the ‘‘national security interest” jp. 


volved in keeping the identity of confidential informants | 
secret. 


We respectfully submit that in the case of the employe | 
holding a ‘‘non-sensitive,’’ ‘‘non-policy-making’”’ position, | 
there is neither necessity nor justification for withholding | 
one iota of confidential information, or for refusing the 
employee the right to.cross-examine each and every adverg | 
witness. If the government would be embarrassed by such | 
disclosure, the charge on which it is based should be with. | 
drawn *!—in the ‘‘non-sensitive’’ positions there is no need 
to tolerate an obliteration of the Constitution and the es. 
sence of fair procedures. In ‘‘sensitive’’ jobs, which in. 
volve either access to classified material or other informa. 
tion important to national defense and foreign relations, or RI 
in ‘‘policy-making’’ positions in these areas, the profes. 
sional or ‘‘under-cover’’ informant should be separated 
‘‘from neighbors, maiden-aunts, and casual busybodies who 
have no legitimate reason for secrecy.’’?? If it be claimed 
in answer to this simple solution that the private citizen | 
would then be unwilling to supply testimony important to | 
the safety of the nation, Congress has ample authority to | 
give loyalty-security boards the power of subpoena. Poorly | 
drawn, slip-shod and politically expedient loyalty-security | 
regulations do not sit well in answer to the documented | 
claim that the fundamental liberties of so many people are | 
fast becoming as extinct as the bison. 


* * * 


21 Cf. United States v. Coplon (2 Cir.), 185 F. 2d 629. 


22 Lewis, Our Security Procedures Need Not Be Unfair, “The | 
Reporter”, November 4, 1954, at p. 23. 
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To the Honorable the Chief Justice of the United Sta 

and the Associate Justices of the S 
soc ‘ ‘ e Supreme 

United States: ease 


Petitioner prays that a writ of certiorari issue to th 
Court of Appeals to review the judgment in this case of th 
United States District Court for the District of Columbia 

Opinion Below 


The opinion and judgment of the District Court are not 
c 


reported but are printed in Appendix A, infra, p. 16 


rig the District Court held, and both parties agree, that 

e Serine of the Court of Appeals in Greene v. McElroy 
certiorari! granted October 27, 1958,' precludes the relist 
sought by petitioner, the Greene opinion is reprinted as 
Appendix B, infra, p. 18. 7 


Jurisdiction 


— judgment was entered against petitioner by the 
in Ste 5 istri j ' 
ited States District Court for the District of Columbia 
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on October 14, 1958. Petitioner docketed his appeal in the 
Court of Appeals for the District of Columbia Cireuit by 
fling the original record in the Court of Appeals on Oc- 
tober 16, 1958. Petitioner is invoking the jurisdiction of 
this Court under 28 U.S.C. 1254(1) to grant certiorari be- 
fore judgment in the Court of Appeals because the ‘‘con- 
frontation’’ issue pending before this Court in the Greene 
case is so amplified and illuminated by the record herein as 
to render concurrent consideration of petitioner’s and 
Greene’s case a matter of ‘‘imperative public importance.’’ 
Rule 20; cf. Bolling v. Sharpe, 347 U.S. 497, 498.? 


Questions Presented 


1, Whether federal courts are powerless to afford redress 
against the Government’s arbitrary revocation of petition- 
er’s clearance for access to classified defense information 
based solely on accusations by faceless informants con- 
fronted neither by petitioner nor the Hearing Board and 





1Greene v. McElroy, 254 F. 2d 944; No. 180, October Term, 1958. 

4In Point II of the Reasons for Granting Certiorari, infra, pp. 12 
to 15, we indicate the ways in which the record herein amplifies and 
illuminates the vital “confrontation” issue now pending before this Court. 
In addition, however, the Court should note that this is a ease of review 
“yefore judgment” only in a technical sense; since both parties agree 
with the District Court that the “no justiciable controversy” ruling in 
Greene precludes the relief petitioner seeks, the only judgment that the 
Court of Appeals could enter would be a pro forma affirmance on the 
authority of Greene, which would in no way assist this Court in resolving 
the pending issues. 
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contrary to petitioner’s unrebutted demonstration to the 
Hearing Board of the utter falsity and patent implausibility 
of the accusations against him, where such arbitrary revorg. 
tion results in the termination of his employment and thy | 
curtailment of his means of livelihood. 

2. Whether, if power to afford redress exists in the federal 
courts, it is consistent with statutory authority and the dy | 
process Clause of the Fifth Amendment for the Government | 
to revoke petitioner’s clearance for access to classified jp. 
formation solely on the basis of accusations by faceless jp. 


formants confronted neither by petitioner nor the Hearing | 


Board and contrary to petitioner’s unrebutted demonstra. 
tion to the Hearing Board of the utter falsity and patent 


implausibility of the accusations against him. | 


Statutes Involved 
The statutes and regulations of the Defense Department 
upon which the Government apparently relies for its av. 
thority are set forth in Appendix C, infra, p. 34. 
Statement 
Petitioner was employed from 1941 until 1956 as a tool 


maker at Bell Aircraft Corporation, Buffalo, New York | 


(S. 4).% On September 6, 1956, without advance notice or 
intimation of any sort to petitioner, the Office of Industrial 
Personnel Security Review of the Defense Department dis- 
patched a letter to the company suspending any and all 


clearances for access to classified defense information then | 


held by petitioner (S. Ex. 6). Because of this suspension 
of clearance and since pétitioner’s work as a tool maker 


required access to classified defense information, petitioner | 


3 Where the letter “S” is used, it refers to the Stipulation of Facts 
entered into between the parties. Where the letter “T” is used, it refers 
to the transcript of the 1956 “hearings” before the New York Industrial 
Personnel Security Hearing Board. The entire original record is before 
this Court. 
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was forthwith discharged by the company on September 11, 
1956, and since that date has been unable to obtain employ- 
ment sufficient for means of livelihood (S. 4-5; S. Exs. 3, 
5, 8). 

Shortly after his discharge, petitioner reecived from the 
Office of Industrial Personnel Security Review of the De- 
fense Department a ‘‘Statement of Reasons’’, dated Sep- 
tember 10, 1956, for the suspension of his clearance for 
access to classified defense information (S. Ex. 7). This 
1956 Statement of Reasons charged that in 1942 and 1948 
petitioner had been a member of, paid dues to, and held a 
membership card in, the Communist Party. Petitioner 
promptly entered a categorical sworn denial of the charges 
and submitted a ‘‘ Notice to Produce’’ asking to be informed 
of the names and addresses of the persons upon whose in- 
formation the charges in the Statement of Reasons were 
based (S. Exs. 9, 12). 

On November 1, 1956, petitioner appeared at the ‘‘hear- 
ing’? before the New York Industrial Personnel Security 
Hearing Board to defend himself against the charge of 
Communist affiliation some 13 or 14 years earlier. At the 
outset of the ‘‘hearing’’, the Board made clear that it would 
produce no evidence in support of its charge of Communist 
affiliation nor even inform petitioner of the names of his 
accusers (S. 6; T. 4, 8-10). Thereupon, notwithstanding 
the difficulty of proving a negative and particularly a nega- 
tive concerning years long past, petitioner undertook and 
accomplished the task of showing the utter implausibility 
and falsity of the charge. 

Petitioner testified under oath that he had never been a 
member of, paid dues to, held a card in, or aided or abetted, 
the Communist Party in any manner (T. 374-468). He not 
only gave categorical sworn denials to the charge of Com- 
munism and each facet thereof, but he demonstrated his 
continuous public opposition to the Communist Party pro- 
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gram and the Communist Party leadership of his local uniop 
(7bid.). Lengthy cross-examination by the Board and its 
counsel served only to reinforce petitioner’s testimony (7. 
400-457, 463-468) 4 

Eleven witnesses took the stand to demonstrate under 
oath that the charges were patently implausible and wholly 
false. Petitioner’s son, Eugene Taylor, and ten employees 
of the Bell Aircraft Corporation, most of whom presently 
hold security clearances at Bell and all of whom have 
worked with and known petitioner during the fifteen years 
of his employment there, testified that petitioner had never 
discussed Communism or the Communist Party favorably; 
had no Communist books, literature or friends; and was re. 
garded by the witnesses and others active in the local UAW 


union as ‘‘an independent thinker, and... not a Communist, | 
Now or ever’’ (T. 15-373, 84). In the words of one witness, | 


Thomas Smith, ‘‘if Russia or any foreign country invaded 
this country, Taylor would be the first guy to get shot 
fighting them. That’s the kind of guy he is, to me... He’s 
a real, 100 per cent American’’ (T. 326). 

These eleven witnesses not only proved petitioner’s non- 
Communism; they also proved his anti-Communism during 
the very period that faceless informants allege his Party 
membership. The Communist Party leader of petitioner’s 
local UAW union in 1942-1943 was Allie Brodose. John 
Maturski, who defeated Brodose for the presidency of the 
local in 1943 on an all-out anti-Communist platform, testi- 


fied that petitioner stood with him publicly in opposition to | 


Brodose and the Communist Party program urged by 
Brodose (T. 113-169). Joseph Rosmyslowski testified that 
petitioner had frequently been publicly opposed to, and had 


* For example, the Board’s repeated efforts to tie petitioner to the Com- 
munist Party by questioning him about a list of persons apparently known 
to the Board as Buffalo-area Communists only indicated anew petitioner's 
absence of Communist affiliation for he was totally unacquainted with these 
people (T. 406-10, 412-13, 421, 442-44, 466). 
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become generally known as a bitter enemy of, Brodose— 
indeed he recalled an angry public argument between peti- 
tioer and Brodose in 1942 or 1943 in which petitioner re- 
peatedly referred to Brodose as a ‘‘red’’ (T. 53-81, 78). 
Leon Meyers recalled an incident in 1942 or early in 1943 
when petitioner had warned him about associating with 
Brodose because ‘‘vou know he’s a Commie”’ (T. 268-269). 
Petitioner’s 1942-43 consistent public opposition to Brodose 
personally and to the Communist Party platform urged by 
Brodose, was testified to, on personal obsérvation, by all ten 
of the Bell Aircraft employees who appeared in his behalf 
(T. 53-56; 67-81; 124-128; 147; 159-160; 178-179; 200; 220- 
995 ; 232-234 ; 258 ; 266-269; 274; 288-289; 293-294; 306-308 ; 


390-325; 346-348 ; 351-352 ; 366-368 ; 370-372). 


After three days of ‘‘hearing’’ before the Industrial 
Personnel Security Hearing Board, there was not a word 
in the record of the hearing to support the charge against 
petitioner, but, on the contrary, only the testimony of 
twelve witnesses on direct and cross-examination showing 
the patent falsity and implausibility of the charge against 
petitioner. Yet, notwithstanding this sworn record, the 
Office of Industrial Personnel Security Review on June 14, 
1957 found ‘‘true as stated’’ the charge that the petitioner 


| had been a member of, paid dues to, and held a mem- 
| bership card in, the Communist Party during 1942-43 (S. 


Ex. 14). On the basis of this incredible finding, peti- 
tioner’s security clearance was permanently denied as ‘‘not 
clearly consistent with the interests of national security’’ 
(ibid.). 

On November 22, 1957, petitioner appealed to the Secre- 
tary of Defense asking either to be given clearance or to 
be confronted with his accusers (S. Ex. 15). Five months 


~ having elapsed without action by the Defense Department 


on his appeal to the Secretary, petitioner filed this suit in 
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the United States District Court for the District of Colyp,| 
bia seeking a review of the denial of his clearance withoy 
confrontation by his accusers. On May 30, 1958, more thay| 
six months after petitioner’s appeal to the Secretary of D,.| 
fense and more than six weeks after the institution of this | 
action, the General Counsel of the Defense Departmen| 
advised petitioner that the adverse security determinatig, 
in his case, although ‘‘reasonably supported’’, had been gg 
aside and that the case was being returned toi the Hearing 
Board for unspecified ‘‘further proceedings’’ (S. Ex. 18), 

On June 19, 1958, the Hearing Board transmitted g 
Amended Statement of Reasons to petitioner (S. Ex, 23), 
The charge contained in this Amended Statement was pra 
tically identical with the former charge. The only req 
difference was that the new charge, instead of alleging tha 
petitioner had and ‘‘may still have membership in the Con, 
munist Party’’, now alleged that he had been expelled fron. 
the Communist ‘Party in 1943. In addition, the Amenda| 
Statement, in a civil administrative ‘‘indictment’’ for per: 
jury, charged petitioner with false testimony at his 195 
hearing in denying Communist Party affiliation (id. at Dp. 
4-5). Petitioner immediately denied the amended charg 
under oath, and pointed out through his counsel that “Mr. 
Taylor is the first American to be judged by a tribunal 
which accuses the defendant upon secret accusations of 
being untruthful in his assertions of innocence”’ (S. Ex. 24), 

Now at long last, after two years of waiting, it appeared 
that petitioner might be confronted by his accusers, A| 
hearing was scheduled for July 11, 1958, and petitioner ap. 
peared with counsel ready to face his accusers only to bh 
told by the Board that no decision had yet been reached on 
whether to confront him with his accusers. The hearing 
was continued (S. 8). | 

On August 1 the hearing was reconvened once again. | 
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This time the Board flatly announced that it was not going 
to confront petitioner with his aceusers.*? Instead the Chair- 
man read into the record anonymous synopses of aceusa- 
tions of Communist affiliation in 1942-43 (S. Ex. 30). The 
Board refused to indicate whether it had ever examined the 
confidential informants, what if anything it knew about their 
ast criminal or other records, and what degree of hearsay 
was involved in the assertions of the informants (S. Ex. 31, 
33).° 


Petitioner having been denied confrentation again and 





‘August 1, 1958, Hearing Transcript, at pp. 50-59. 

6The Board’s embarrassment at answering these questions is under 
standable, for the record is clear that the Board had no direct evidence 
available to it and was required to consider second-, third- and fourth- 
degree hearsay assertions of accusers the Board itself never saw. Reliance 
by the Board upon remote hearsay charges by informants the Board 
itself never sees has been fully conceded by Mr. Jerome Fenton, 
Director of Industrial Personnel Security, before the Senate Subeom- 
mittee on Constitutional Rights (84th Cong., 2d Sess., Hearings, pp. 
623-4); and the anonymous synopses of the accusations which the Board 
read into the record here reveal this fact. For instance, one of the confiden- 
tial sources is said to have furnished information “in substance showing that 
in or about July 1944 he had seen a list of names in the possession of a 
member of the Buffalo Branch, Socialist Workers Party, of persons 
favorable to the Socialist Workers Party . . . and that this list 
contained the name Charles Taylor.” (S. Ex. 30, p. 63). Thus the 
Board was permitted to draw inferences concerning the charge of petition- 
ers Communist Party membership from 1) an unknown person's prep 
aration of a list of persons “favorable to the Socialist Workers Party” 
which was 2) seen by an unnamed informant in the possession of 3) yet 
another unknown person, all of which was told presumably 4) to a gov- 
ernmental agent and 5) ultimately transmitted to the Hearing Board. 

With reference to the Board’s access only to investigative reports (see 
§. 6) rather than to original materials, the record contains a specifie con- 
cession hy the Chairman concerning the alleged Communist Party member- 
ship eards or books of petitioner that “this Board does not physically at 
this time have those cards in its possession ... we have no information as 
to whether or not the signature of Mr. Taylor appears on the ecard or book 
alleged to he a membership card, or membership book of Mr. Taylor .. .” 
(T. 10-11). No answer has ever been made by the Board to the point 
made by counsel for petitioner that a card in the name of “Charles Taylor” 
could not possibly be the card of any man by the name of Charles Taylor, 
since pseudonyms were invariably used by the Communist Party. 
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avain, it was now apparent that his appeal to the Secretay 1. C 
of Defense had produced nothing but a fruitless nine- nad sented 
delay of legal redress. On September 12, 1958, petitiong| curity 
filed a Motion for Summary Judgment in the District Cogy}| means 
to which respondents cross-moved. A few minutes befor fair 0) 
the argument in the District Court on October 14, 1838 the ck 
on these motions, counsel was informed that petitioner haq! less ir 
once again been finally denied security clearance. Ther) accuse 
upon, the District Court, although stating that it had bee| such 
‘‘concerned about the administrative proceedings, becang| tary 
of the periods of delay,’’ entered summary judgment) proce 
against petitioner ‘‘under the controlling ruling’’ of the! redre 
Court of Appeals in the Greene case. See Appendix 4} impo! 
infra, p. 16. but s! 
On October 16, 1958, petitioner docketed his appeal by} Inc 
filing the original record in the Court of Appeals. Qy| purp 
October 27, 1958, this Court granted certiorari in the | Gove 
Greene case. No. 180, October Term, 1958. This petition | 918; 
is being filed promptly and before judgment in the Court) signi 
of Appeals (cf. Brown v. Board of Education, 344 US. 1, very 
3; Bolling v. Sharpe, 347 U.S. 497, 498) in the belief that’ prog 
a pro forma affirmance of petitioner’s case by the Court) The 
of Appeals on the authority of Greene would not assist Deps 
this Court in disposing of the grave constitutional issue} conti 
involved, and with confidence that the record herein wil! 2. 
materially amplify and illuminate that issue. 


Cou 
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1. Constitutional questions of grave importance are pre- 
sented by Governmental action branding a worker a ‘‘se- 
mrity risk,’’ thus depriving him of his employment and 
means of livelihood, on the basis of a ‘‘hearing’’ wherein 
fair opportunity to defend is denied the accused. Where 
the charges are based on accusations supplied by face- 
less informants unavailable for examination either by the 
accused individual or the Hearing Board, there is no 
such fair opportunity and the purported hearing is arbi- 
trary governmental action and a travesty on democratic 
processes. The power of the federal courts to review and 
redress such arbitrary governmental action presents an 
important question of federal law which has not been, 
but should be, settled by this Court. 


Indeed, this Court has twice granted certiorari for the 
purpose of resolving the confrontation issue in the case of 
Government employees. Bailey v. Richardson, 341 U.S. 
918; Peters v. Hobby, 349 U.S. 331. The issue is no less 
significant in the case of industrial plant workers whose 
very livelihood is at stake in a Defense Department security 
program applicable to more than three million employees. 
The issue here presented regularly arises under Defense 
Department Regulations denying confrontation? and will 
continue to arise until its final resolution by this Court. 

2. There is a clear conflict between the decision of the 
Court of Appeals for the Ninth Circuit in Parker v. Lester, 
227 F. 2d 708, and the decision in petitioner’s case and in 
Greene. In the Parker case, contrary to the holding below. 
the Ninth Circuit Court of Appeals not only found that 
a denial of security clearance on charges by unconfronted 


‘The Defense Department’s Industrial Security Review Regulation 
(see Appendix C, p. 34, infra) provides in relevant part that no “in- 
formation which might compromise investigative sources or methods or the 
identity of confidential informants, will be disclosed to any contractor or 
contractor employee, or to his lawyer or representatives . . . 
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informants violates the constitutional rights of seamen, but 
upheld the jurisdiction of the federal courts to afford relig| 
against such violation.* 

3. The holding in petitioner’s case and in Greene likewise 
conflicts with decisions of this Court. Whether petitioners | 
access to classified defense information, upon which depen | 
his job and means of livelihood, is denominated a ‘‘right»’ 
or a ‘‘privilege’’, he may not be branded a risk and denig 
clearance pursuant to a Governmental procedure, which jy 
patently arbitrary and unfair. Joint Anti-Fascist Refuge 
Committee v. McGrath, 341 U.S. 123; Wieman v. Updegraf, 
344 U.S. 183; Schware v. Board of Bar Examiners, 353| 
U.S. 232; Speiser v. Randall, 357 U.S. 513, 518-19. 

Moreover, the ruling in Greene and in petitioner’s cay 
that no ‘‘justiciable controversy’’ is presented by.a prayer 
for relief from arbitrary security procedures plainly eop.| 
flicts with this Court’s ruling in Harmon v. Brucker, 3%| 
U.S. 579. If ‘‘judicial relief is available to one who has! 
been injured by an act of a governmental official which js 
in excess of his express or implied powers,”’ as this Court! 
held in Harmon in the case of a stigmatic military dis. 
charge, certainly such relief is equally available to one de. 
prived of his livelihood by a stigmatic security finding u.- 
authorized by statute and contrary to constitutional 
guarantees. 


Fach of these three grounds for certiorari appears’ 
adequate. Klaboration would hardly seem necessary sine | 
this Court only recently deemed substantially the same 
grounds adequate for granting certiorari in Greene to 


* The Government suggests that Parker is somehow different from the 
eases of petitioner and of Greene because Coast Guard clearance was tt | 
quired as a condition precedent to employment as a seaman on privalt / 
ships. But Defense Department clearance is no less required as a condition 
precedent to employment as a tool maker in private industrial plants 
handling classified information. 
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review thie confrontation issue. The only remaining ques- 
tion is Whether concurrent consideration of petitioner’s 
case Will assist this Court in resolving that vital issue now 
pending before the Court.® We turn now to that question. 


II 


The Record in Petitioner’s Case Provides Material Dlumina- 
tion and Amplification of the Confrontation Issue Now 
Pending Before This Court 


This Court might well desire, in deciding an issue of 
first instance vitally affecting the lives and livelihood of 
millions of American workers, to have before it more than 
one set of facts illustrating the operation of the non- 
confrontation policy. And this might well be true even 
though both illustrations of the operation of the non- 
confrontation policy were factually quite similar. Here, 
however, we respectfully suggest that the record in petition- 
er’s case will not only add a broader factual basis for this 
Court’s determination, but will also present the confronta- 
tion issue to the Court even more sharply defined and more 
fully documented than does the record in Greene. 

(i) The question in petitioner’s case is clearly one of fact 
—whether petitioner was a member of the Communist Party 
in 1942-1943—and confrontation is essential to a meaning- 
ful resolution of this question of fact. The question in 
Greene, on the other hand, is not essentially the truth or 
falsity of the factual allegations against Greene, but rather 
the ‘significance of the matters set forth in the statement 
of reasons’’ on the issue of his security reliability (Pet., p. 
10), The Government even suggests, in its opposition to 
Greene’s petition (p. 16), that ‘‘the essential faets . 


® Under the Court’s schedule of arguments, the granting of certiorari 
will permit concurrent consideration of this case with Greene without 
delaying argument or decision in the latter. 
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were admitted at the hearing’’, affording ‘‘a rational basi | 
for denying him access to classified information. ...’’ With, 
out in any way accepting the Government’s suggestion, i 
is noteworthy that no such contention can possibly }y 
raised by the Government in petitioner’s case. 

(ii) Confrontation is far more indispensable to dete.| 
mining the truth or falsity of factual charges thay 1 
evaluating the ‘‘security-reliability’’ significance of ag. 
mitted facts. Thus, petitioner presents the Court with| 
a case in which confrontation is a sine qua non of a fair | 
result. The Hearing Board accepted the charges supplied 
by unknown and unexamined accusers even though peti.| 
tioner and eleven other witnesses, under cross-examinatio, 
and penalty of perjury, swore to facts which made th 
charges totally implausible. If petitioner and his eleye 
sterling witnesses could not prevail against patently im. | 
plausible accusations of unknown accusers, we find it dif! 
ficult to conceive of a fair result in any case involving 4| 
major factual conflict.’ 

(iii) Indeed, the Board’s preferring of the accusations by| 
unknown informers over the open record made by petitioner! 
and his eleven witnesses, is rendered inevitable not only by) 
the absence of cross-examination, but equally, if not more! 
so, by the Board’s inability to evaluate the charges of ac! 
eusers the Board itself never saw. There can be no doubt 
on the record at bar that petitioner’s faceless accusers wer 
not only unknown and unseen by petitioner, but also uw. 
known and unseen by the Board members themselves,"} 





10 The defenders of a security program predicated on unconfronted| 
accusers have always made much of the fact that an accused is accorded m 
opportunity at a “hearing” to present his side of the case and witnesses on 
his behalf. Undoubtedly this opportunity to rebut accusations by faceles | 
informers by presenting affirmative evidence is of value when the issue it| 
one of interpreting and explaining away admitted facts. We suggest, hor. 
ever, that this opportunity to present evidence is meaningless where, # 
here, the issue is one of controverting facts asserted by unknown accuser | 

See supra, n. 6, p. 8. 
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Certainly, in determining whether non-confrontation ren- 
ders security hearings arbitrary and unlawful, this Court 
will want to consider the circumstance at bar that the de- 
ciding agency itself, as well as the accused, was denied bene- 
ft of confrontation. 

(iv) Moreover, the Board’s inability to evaluate the 
charges of informants whom the Board itself never saw was 
compounded by the fact that the Board was considering 
varying degrees of hearsay allegations against petitioner. 
Even a cursory examination of the anonymous: synopses of 
information supplied by petitioner’s accusers (S. Ex. 30) 
demonstrates that the Board was considering their second-, 
third- and even fourth-degree hearsay allegations.” 

(v) The blind acceptance of the information supplied by 
the informants is all the more arbitrary since petitioner’s 
accusers could not possibly have been Government under. 
cover agents. Whatever claim to a national security in 
terest might conceivably be made! for the protection of the 
anonymity of Governmental agents presently in the councils 
of the Communist Party, the record here is clear that the 
information against petitioner was not supplied by any con- 
temporaneous agent within the Party. In weighing the 
Government’s nebulous ‘‘security’’ claims, this Court may 
well want to consider the type of informants shielded from 
disclosure by the policy against confrontation. 


12 Ibid. 

18 Had the information concerning petitioner come from government 
agents infiltrating the Communist Party while petitioner was allegedly 
a member, we cannot conceive of the Government’s delaying security pro- 
ceedings against him from 1942 or 1943 until 1956. Indeed, the synopses 
of accusations against petitioner make quite clear that the adverse infonna- 
tion was derived from the “recollection” of private informants about events 
long past (S. Ex. 30). Clearly, not undercover Government agents but 
mere casual informants are involved; one cannot believe that such agents 
would first have reported the possibility of petitioner’s continuing mem- 
hership in the Party and then later have asserted his expulsion there- 
from in 1943 (supra, p. 7). 


46949 O—60—pt. 3 30 
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In the final analysis, this Court will have to weigh the| 
conflicting interests described by the Solicitor Genera) ;, 
presenting the Government’s position to this Court in th Opint 
related Batley case: ‘‘The harm to the individual must }y| 
weighed against the harm to the public. The problem j| TH 
one of ‘balancing the conflicting individual and national jy, | exhib 
terests involved’...’’ The significant contribution of pet} about 
tioner’s case towards the balancing of these interests jg jy ods 0 
the clarity of its demonstration on the one hand of the in | the D 


evitable unfairness in procedure and. result when confrop, | _ 
tation is denied and, on the other hand, of the absence gf a 
any genuine national interest justifying the denial of con} Cour 
frontation. | conce 
Conclusion | — 
; a | una 
For the foregoing reasons, it is respectfully requested! Gree 
that the petition for a writ of certiorari be granted. | Ae 
Respectfully submitted, | ants’ 
| moti 
Josepu L. Rava, Jr., 
Jonn Srarp, 
1631 K Street, N. W.., 

Washington 6, D.C., Tt 
Attorneys for Petitioner, | ants 
Of Counsel: moti 
Haroitp A. CRANEFIELD, o 
8000 East Jefferson Avenue, auth 
Detroit 14, Michigan, cont] 
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APPENDIX A 


Opinion and Judgment of the United States District Court 
for the District of Columbia 


Tae Court: The Court has studied the pleadings, the 
exhibits in this case at great length. I have been concerned 
about the administrative proceedings, because of the peri- 


| ods of delay, and the apparent uncertainty on the part of 


the Defendants in reaching some final conclusion in the case. 


As counsel knows, however, the Court has no authority to 
substitute its judgment for that of the Executive officers 
charged with the discharge of these duties. I believe the 
Court’s ruling in this case, as counsel for the Plaintiff 
concedes, is entirely bound by the holding of the Court 
of Appeals in the case of Greene v. McElroy. I have been 
unable to distinguish this case from the ruling in the 
Greene case. 

Accordingly, the Court is required to grant the Defend- 
ants’ motion for summary judgment and to deny Plaintiff’s 
motion. 


ORDER 


This cause having been heard on plaintiff’s and defend- 
ants’ motions for summary judgment and defendants’ 
motion to dismiss, and the Court having considered the 
entire record, the pleadings, affidavits, stipulation of facts 
with attached exhibits, and memoranda of points and 
authorities filed herein, and there having been a full and 
complete hearing and the Court having found that there is 
no genuine issue as to any material fact and that the defend- 
ants are entitled to judgment as a matter of law under thie 
controlling ruling of the United States Court of Appeals 
for the District of Columbia Circuit in Greene v. McElroy, 
254 F. 2d 944, it is therefore, by the Court this 14th day 
of October, 1958: 

Orperep that the plaintiff’s motion for summary judg- 
ment be, and the same hereby is, denied; and it is 
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FurTHER Orverep that the defendants’ motion for ial | 
mary Judgment be, and the same hereby is, granted, 4 
that the complaint be, and the same hereby is, ismissed 
with costs to the defendants. 


(S.) Epwarp A. Tamm, 
United States District Judge, 





UNT’ 





| 


Sun: 

, and 

issed | NITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


ge, 


} 
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APPENDIX B 


No 13,978 
WriuiaM L. GREENE, APPELLANT, 
v. 
New M. McExroy, Secretary of Defense, et al., apPELLEES. 


Appeal from the United States District Court 
for the District of Columbia 


Decided April 17, 1958 


Mr. Carl W. Berueffy for appellant. 


Mr. Donald B. MacGuineas, Attorney, Department of 
Justice, with whom Assistant Attorney General Doub and 
Messrs. Oliver Gasch, United States Attorney, Paul A. 
Sweeney and Miss Beatrice M. Rosenhain, Attorneys, De- 
partment of Justice, were on the brief, for appellees. 

Before Witpur K. MiLLer, WasHincton and DaNnauHeEr, 
Cireuit Judges. 

Wasuincton, Circuit Judge: This case challenges the 
revocation of a ‘‘security clearance’’ by the Secretary of 
the Navy. The Secretary’s act withdrew from appellant 
Greene, an employee of a private corporation holding 
Defense Department contracts, access to classified de- 
fense information. The instant appeal seeks reversal of 
an order of the District Court, 150 F.Supp. 958 (D.D.C. 
1957), dismissing appellant’s complaint for lack of a 
justiciable controversy between appellant Greene on the 
one hand, and the Secretary of Defense and his subordi- 
nate the Secretary of the Navy on the other. 
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. | 
The facts of the case are these: Upon graduation fron 
the Guggenheim School of Acronauties at New York Upj. 
versity in 1937, appellant Greene was hired as a junior 
engineer by Engineering & Research Corporation (Enco) | 
a manufacturing company. From that time until he. was | 
dismissed by the corporation in April 1953, he worked for | 
Erco continuously (save for a short period in 1940 not| 
here relevant). At the time of his dismissal he was Erco’ | 
Vice President in charge of Engineering and General | 
Manager at an annual salary of $18,000. plus bonuses. , | 
then possessed Government clearance for access to “‘ secret” | 
information.’ His dismissal followed receipt by Enrco’s) 


President of the following letter dated April 17, 1953, from | 
appellee Secretary of the Navy: | 


‘‘T have reviewed the case history file en Willian 
Lewis Greene and have concluded that his continued | 
access to Navy classified security information is jp. | 
consistent with the best interests of National security, 

‘‘In accordance with paragraph 4.e. of the Industrig] | 
Security Manual for Safeguarding Classified Security | 
Information,’ therefore, you are requested to exclude | 


1Greene was cleared for access to “confidential” information by the | 
Army on August 9, 1949; for “top secret” by the Assistant Chief of | 
Staff, G-2, Military District of Washington on November 9; 1949; for 
“top secret” by the Air Materiel Command on February 3, 1950; and 
for “secret” by the Industrial Employment Review Board on January %, 
1952. 

2 The Industrial Security Manual for Safeguarding Classified Matter 
was issued by the Department of Defense in January 1951 and subsequently 
revised. For current edition see 2 Gov’t Sec. & Loy. Rep. 25:95 (Feb. 


1957). The Manual is incorporated by reference in the Department of | 


Defense Security Agreement (DD Form 441) which must be exeented 
by all defense contractors who wish to secure facility security clearance. 
Paragraph 4(e) of the Manual (now par. 5(c)) provided: 


“e, The Contractor shall exclude (this does not imply the dis 


missal or separation of any employee) from any part of its plants, | 


factories, or sites at which work for any military department is 
being performed, any person or persons whom the Sccretary of the 
military department concerned or his duly authorized representative, 
in the interest of security, may designate in writing.” 
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William Lewis Greene from any part of your plants, 
factories or sites at which classified Navy projects are 
being carried out and to bar him access to all Navy 
classified security information. 

‘‘In addition, I am referring this case to the See- 
retary of Defense recommending that the Industrial 
Employment Review Board’s decision of 29 January 
1952 be overruled.’’ 


One week later the President of Erco, acting pursuant to 
the security agreement which Erco had- executed,’ replied 
to the Secretary, in part: 


“In accordance with your request, please be advised 
that since receipt of your letter this company has ex- 
cluded Mr. Greene from any part of our plants, factories 
or sites and barred him access to all classified security 
information.’’ 


Appellant subsequently requested, and was accorded, ex- 
tensive administrative hearings, the details of which need 
not be recounted here. At these hearings appellant was 
given a thirteen count specification of the reasons for the 
revocation of his clearance. The Government put on no 
witnesses, nor did it disclose the investigative. reports on 
which the specifications were based. Appellant took the 
stand, and presented a number of witnesses. He was finally 
advised, as of May 28, 1954, that ‘‘the granting of clear- 
ance to you for access to classified information is not clearly 
consistent with the interests of national security.’ 

In August 1954 appellant filed this action in the District 
Court seeking a judgment (1) declaring ‘‘illegal, null, void 
and of no effect ... the acts of the defendant [Secretary 
of the Navy] Anderson and all acts of the defendants in 





*It was stipulated between the parties that “Under date of June 5, 
1951, the United States, acting through the Navy Department, entered 
into a security agreement with Engineering and Research Corporation. 

. During April, 1953, the Navy Department and Engineering and 
Research Corporation were parties to classified procurement contracts. 

. All of such classified procurement contracts incorporated by ref- 
erence the aforesaid Industrial Security Manual, including Paragraph 4c 
thereof.” 
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pursuance thereof, in advising plaintiff’s employer tha} 
plaintiff could not be employed,’’ and (2) ordering the 
appellees ‘‘to advise the plaintiff’s employer, Engineering 
and Research metre that the letter of April 25 [17%] 
signed by ... Anderson .. . is illegal, null, void, and of no 
effect.’’ 

In February 1955—before Greene’s lawsuit had come to 
issue—the Department of Defense issued its Industrial | 
Personnel Security Review Regulation, Department of De. | 
fense Directive 5220.6, 20 Fep.Ree, 1553 (1955), superseding | 
the joint directive under which Greene’s clearance had 
been revoked. The new directive, inter alia, established | | 
revised procedures for screening industrial personnel, and | 
the Board set up thereunder was given authority to review 
prior decisions of regional boards ‘‘on the grounds of newly | | 
discovered evidence or for other good cause shown.’’* The | 
standard under the new regulation remained that ‘‘clear. | 
ance shall be denied or revoked if it is determined, on the | 
basis of all the available information, that access to claggi- 
fied information by the person concerned is not clearly con. 
sistent with the interests of the national security.’’® At 
Greene’s request the new Board undertook to reexamine his | 
ease. After submission of further briefs, the Director, | 
Office of Industrial Personnel Security Review, notified | 
appellant’s attorney on March 12, 1956, that the Review | 
Board had affirmed the May 1954 decision. 

After this adverse decision the case in the District Court | 
proceeded to trial. A stipulation of facts was entered. Both | 
parties moved for summary judgment; the Government also | 
moved to dismiss. It was admitted that appellant had ex. 
hausted his administrative remedies. The District Court 
denied appellant’s motion and granted appellees’ motions 
in a memorandum opinion. The Court held, relying on para- 
graph 4.e. of the Industrial Security Manual, see note 2 
supra, that there was no justiciable controversy: 


— — 


‘Tt is fundamental when one presumes to accept a con- 
tractual offer then that offer must be accepted in terms, 


——EEEs - 


4 DOD Directive 5220.6, par. 24.a, 32 C.F.R. § 67.5-2(a) (Supp. 1957). | 
5 DOD Directive 5220.6, par. 12, 32 C.F.R. § 67.3-1 (Supp. 1957). 
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and one of the terms here, as has been said, related to 
security controls. The necessity for such is obvious. 
If the plaintiff’s employer did not see fit to accept and 
conform, it had perfect freedom not to enter into the 
contract. On acceptance of the offer in terms, it was 
obliged in the circumstances to carry out its essentials, 
the presumed result of which was the loss by the plain- 
tiff of his position. But this cannot be said in any degree 
to be the fault of the Government, for here, through 
properly constituted authority, it was exercising its 
right to protect itself against threats to its survival, and 
as far as the action of an individual was concerned, this 
action taken, even envisioning the result to the plaintiff, 
fails to set forth any invasion of his legal rights and. 
therefore, as has been said, there is no justiciable con- 
troversy and the Government’s motion for summary 
judgment is granted. 

‘‘ Assuming arguendo he was entitled to hearing and 
review, he was accorded such and an examination of 
the extensive and repetitive record fails te show any 
violation of procedural due process. It should be noted 
also that the hearings held in the instant case ap- 
parently are exempted from the requirements of the Ad- 
ministrative Procedure Act, 5 U.S.C.A. § 1001 et seq., 
as hearings held ‘by regulation, rule, custom, or special 
dispensation; not... held by compulsion.’ Wong Yang 
Sung v. McGrath, 1950, 339 U.S. 33, 50, 70 S.Ct. 445, 
454, 94 L.Ed. 616.’’ 150 F.Surr. 958, 959-60 (D.D.C. 
1957). 


This appeal followed. 

It should be noted at the outset that Greene does not here 
contend that the officials of the Department of Defense have 
failed to comply with the relevant provisions of the various 
industrial security regulations under which they proceeded 
against him. To that significant extent at least, this case 
differs from Peters v. Hobby, 349 U.S. 331 (1950) ; Service 
v. Dulles, 354 U.S. 363 (1957); and Cole v. Young, 351 US. 
536 (1956). In each of those cases the issue treated by the 
Court was the compliance vel non by executive officers with 
applicable statutes or regulations. And in each of those 
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cases the Supreme Court found lack of compliance, {&, 
also Stewart v. Dulles, U.S.App.D.C. , 2448 F 
602 (1957) ; ef. Vitarelli v. Seaton, —— U.S.App.D.C, — 
F. 2d (1958). It should further be noted thy 
appellant does not claim that the contracts on which he soe}, 
to work are not validly labelled ‘‘classified.’’ 

The relief Greene seeks is a declaration that he yy 
barred from access to classified material in a manner whi¢ 
violates the Constitution. He seeks further a court order 
restoring him to status quo ante: t.e., an order which vil] 
make it possible for Erco to rehire him. Thus, in essene| 
he seeks to compel the Government to disclose its classifia(| 
defense information to a person—himself—whom the Seer.| 
tary of Defense considers unworthy of such access, 














} 


| 


II | 


We consider first Greene’s contention that the Secretar 
lacked power to take the action here challenged. He dow! 
not argue that the executive lacks all power—inherent o 
statutory—to classify certain defense information. No 
does he suggest that the subject matter of the Erco contract 
was not properly labelled ‘‘secret.’’ Rather he argues that! 
the Secretary possesses only limited powers—powen 
circumscribed by the Fifth Amendment—to decide who shall 
have access to that classified material. | 

The Government contends that it possesses statutory! 
authority to restrict access to classified defense informa.’ 
tion,® stemming from Rev.Srar. § 161 (1875), 5 U.S.C. § | 
(1952), which provides: 


‘*The head of each department is authorized to pre. 
scribe regulations, not inconsistent with law, for the 
government of his department, the conduct of its officers 
and clerks, the distribution and performance of its| 
business, and the custody, use, and preservation of the | 
records, papers, and property appertaining to it.’”’ 

*It should be noted that at this point we are discussing only the nn | 
of the Secretary to withhold classified defense information. We ar / 
not, at this point, discussing the withholding from Greene of the rep | 
of informants and Federal Bureau of Investigation reports in the pr- 
ceedings in which Greene challenged the revocation of his clearance | 
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\dditionally, the Government relies on the Armed Serv- 
‘es Procurement Act of 1947, 62 Srar. 21, 41 U.S.C. §§ 
151-61 (1952), which provides, in part: 


*¢§ 151.(c) All purchases and contracts for supplies 
and services shall be made by advertising, as provided 
in section 152 of this title, except that such purchases 
and contracts may be negotiated by the agency head 
without advertising if— 


‘¢(1) determined to be necessary in the public in- 
terest during the period of a national emergency de- 
clared by the President or by the Congress; 


a * * * oe 


‘‘(12) for supplies or services as to which the agency 
head deterinines that the character, ingredients, or com- 
ponents thereof are such that the purchase or contract 
should not be publicly disclosed ; 


*§ 153... contracts negotiated pursuant to section 
151(c) of this title may be of any type which in the 
opinion of the agency head will promote the best in- 
terests of the Government... .’’ 


In this latter statute Congress gave to the Defense Depart- 
ment power—during an emergency’—to purchase its 
supplies by means of negotiated contracts, rather than 
through public, competitive bids. And it scems to us that 
Congress specifically gave to the Seeretary of Defense 
broad discretion to determine in what manner the ‘‘char- 
acter, ingredients, or components’’ covered by the contract 
should be safeguarded from disclosure. We think that the 
Procurement Act permits the Secretary of Defense to 
classify defense information for purposes like the present 
one. Thus we need not determine whether the ‘‘house- 
keeping’? statute, 5 U.S.C. § 22 (1952), is an independent 





TA state of national emergency was declared by the President on 
Decemhrr 16, 1950. Proclamation No, 2914, 15 Frpo.Rro. 9029 This 
proclamation was in effect during all of the administrative proecedings 
in this case, 
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source of executive authority for withholding defense » 
other types of executive information. 


Furthermore, Executive orders specifically direct depart. 
ment heads to make appropriate provision for safeguarding 
classified defense information in accord with the congres. 
sional authorization of the department head to enter int 
negotiated contracts.* Executive Order No. 10501, and jt, 
predecessor Executive Order No. 10290, in their full terms 
provide an adequate guide to the Seerctary for protecting 
certain defense information from the risk of i improper dis 
closure during industrial operations, and for enabling hip 
to determine when ‘‘the character, ingredients, or coy. 
ponents ... should not be publicly disclosed.’’ 


Further, we think that the Secretary has, and of necessity 
must have, wide latitude in designating persons qualified 
for access to classified defense information in situations 
like the present—namely, where the problem relates to the 
selection of persons to be given that information for the 
purpose of designing or producing for the Government 
weapons or other defense materials.® Authority of that sort 
is a necessary adjunct to the power and duty to defend the 


®See, for example, Executive Order No. 10290, 16 Fep.Rec. 9795, 
9799 (1951), which provides: 


“30.° * 8s @ 


“bh, Outside the Executive Branch, Classified security information 
shall not be disseminated outside the Executive Branch by any person 
or ageney having access thereto or knowledge thereof except under 
conditions and through channels authorized by the head of the dis. 
seminating agency, even though such person or agency may have 
been solely or partly responsible for its production.” 


See also Executive Order No. 10501, 18 Fep.Rec. 7049 (1953) at Section 
7(b). 

®We are not dealing here with the vexed questions of the right of 
Congress, or the press, or the public, to be informed of defense operations 
generally, or to inspect particular documents. On this subject, see Mit- 
chell, Government Secrecy in Theory and Practice: “Rules and Requla- 
tions” as an Autonomous Screen, 58 Couum.L.Rev. 199 (1958); Wolkiv- 
son, Demands of Congressional Committees for Executive Papers, 10 Fi, 
Bar J. 103, 223, 319 (1949); Bishop, The E-reeutive’s Right of Privacy: 
An Unresolved Constitutional Question, 66 Yate L.J. 477 (1957); 40 


Ops. Arr’y Gen. 45 (1941). See also Hanp, Tue Bitt or Rients 17-18 
(1958). 
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security of the Nation and, in time of national emergency,’ 
to enter into negotiated contracts—contracts of ‘‘any type 
which in the opinion of the agency head will promote the 
best interests of the Government.’’ One of the primary 
functions of government is to preserve the national exist- 
ence. In the exercise of that function, the Government has 
concluded that secret designs and processes for the pro- 
duction of its own weapons must be protected from dis- 
closure to any persons except those regarded as trust- 
worthy. 

Since the Secretary has power to label information 
‘secret’? and to designate certain persons for access to 
that information, a fortiori he has power to make regulations 
to guide himself and his subordinates in such labeling and 
designation. We are not called upon to decide whether in 
our view all the regulations he has from time to time. pro- 
mulgated in this field are in every particular or in every 
possible situation valid and effective. It is enough to say 
that in our view the general program for industrial security, 
as reflected in the regulations cited above,"' does not exceed 
his authority. We point out in this connection that the 
regulations are designed to give industrial employees whose 
trustworthiness is challenged a reasonable measure of in- 
formation as to the Government’s reasons for the challenge, 
together with an opportunity to make a defense, and to 
appeal an adverse decision. 


Il 


Appellant claims that the regulations operate to de- 
prive him of his occupation without due process. But 
the Government has not here attempted to regulate an entire 
branch of the working population, regardless of the lack 
of any direct relationship of the tasks of a particular worker 
to the requirements of the national security, cf. Parker v. 
Lester, 227 F.2d 708 (9th Cir. 1955); Brown & Fassett, 
Security Tests for Maritume Workers: Due Process under 
the Port Security Program, 62 Yate L.J. 1163 (1953). Nor 





See fn. 7, supra. 
"See fns. 2 and 4, supra, and DOD Directive 5220.6, 20 Fep.Rec. 
1553 (1955). 
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has it sought to exclude Greene from serving the ¢ 
public in those aspects of his profession not connec 
secret Government information. Cf. Schware vy. Boaail 
Bar Examiners, 353 U.S. 232 (1957) (involving comin 
exclusion from law practice, after procedures based a r 
justified inferences as to moral character) ; Konignoat 
State Bar, 353 U.S. 252 (1957). This is not a case wna 
Truax v. Raich, 239 U.S. 33 (1915), relied on by appellan 
where discriminatory governmental action was tabe| 
against a class (there, aliens) in such terms as to affeot fp 
conduct of ordinary private enterprise,”’ id. at 40, and 
deny ‘‘the right to work for a living in the common ocey 
tions of the community,’’ id. at 41. ‘Rather, the Gover 
has here denied Greene access to its military secrets, : 
contained in its classified documents, under a pro e 
having a direct relationship to the requirements of the 
tional defense, and not inherently unreasonable in its : 
age or procedures. oe | 
Greene points to the fact that he was not confronted wit 
his accusers, and that confidential reports were not pm. 
vealed to him. But, in our view, confrontation with one’ 
accusers is clearly not required in circumstances like th 
present. It may be noted that in the case of Federal . 
ployees Congress long ago provided in the Lloyd-LaFollett 
Act that ‘‘no examination of witnesses nor any trial or hath 
ing shall be required’’ when dismissals are made under th 
provisions of that Act. 37 Star. 555 (1912), as ameniall 
U.S.C. § 652(a) (1952). A limited form of hearing is ro 
vided under the Veterans Preference Act of 1944, for thom 
entitled to its benefits. 58 Srar. 390 (1944), as | 
5 U.S.C. § 863 (1952). And the Loyalty Order of March 21 
1947, Executive Order No. 9835, 12 Frep.Rec. 1935 granted 
hearings to employees who sought them in loyalty matters | 
covered by that order. But mandatory confrontation with| 
accusers is unknown, so far as we know, in dismissals of 
Federal employees, and has been since the beginning of ou | 
Government. See Bailey v. Richardson, 86 U.S.App.D0. | 
248, iss F.2d 46 (1950), aff’d by an equally-divided Cour, | 
341 U.S. 918 (1951) ; cf. Vitarelli v. Seaton, supra. Sureh | 
appellant is entitled to no more than is available to civil | 
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servants, under existing statutes and existing interpreta- 
tions of the Constitution. 

Much the same must be said of the Government’s re- 
fusal to disclose to appellant confidential reports of the 
FBI and other investigative agencies. In certain cir- 
cumstances, it is true, the courts have penalized the Gov- 
ernment for its refusal to disclose information. For ex- 
ample, the courts have said that if the Government brings 
a criminal prosecution against a person and refuses to 
disclose certain information necessary for a proper de- 
fense, the Government’s prosecution must fail. See 
Jencks v. United States, 353 U.S. 657 (1957); cf. United 
States v. Reynolds, 345 U.S. 1 (1953); Totten v. United 
States, 92 U.S. (2 Otto) 105 (1875). But in none of the 
instances which we have discovered have courts actually 
ordered the Government to disclose information contrary 
to its own wishes. In the present case, the only sanc- 
tion the courts could employ against the Government for 
failure to disclose all of the information used against 
Greene would be to declare the revocation of Greene’s 
clearance invalid. If this had any practical effect at 
all—and courts seldom issue orders which have no prac- 
tical effect—it would amount to ordering his restoration 
to access to classified information. This in turn would 
require the executive to disclose a state secret to Greene 
or to cancel its contracts with Erco. No court has yet 
foreed the Government to choose between such alterna- 
tives—cither of which might compromise the security of 
the country."? 

To quote from the observations of Judge Wyzanski in 


1%2We have not overlooked the decision of the Supreme Court in 
Harmon v. Brucker, 355 U.S. 579 (1958). The instant case differs from 
that in many ways. The main difference for present purposes is that 
Harmon was not seeking to remain in the Army. Rather he was seeking 
only to have the Army comply with its own discharge authority under 
applicable statutes and regulations, and issue him an honorable discharge. 
Here Cireene is essentially seeking to revert to his former status with 
nevess to classified defense information. Had Harmon sought an order 
requiring the Secretary of the Army to retain hiin in military service, 
an entirely different case would have been presented. 
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Von Knorr v. Miles, 60 F. Supp. 692 (D. Mass. 1945), , 


somewhat similar case arising during World War IT: 





‘‘Two interests are in competition and must }p 
considered: the government’s concern to prevent both 
sabotage and disclosure to the enemy of secret prog. 
esses, statistics and information; and the private jp. 


dividual’s concern to go where he pleases and engag | 


in such work as is offered him.’’ 


After concluding that no constitutional right of the plaip. 
tiff Von Knorr had been infringed,” Judge Wyzanski went 


on to say: 


‘‘It is hardly necessary to add that these conely. 
sions of law do not imply that this court believes 
that it is desirable, as distinguished from legal, for 
a government, no matter how absolute its power may 
be, to deny a chance for employment to any citizen 
merely on the basis of suspicion. Military command. 
ers, like other authorities, will no doubt find it pos. 
sible as well as just in most cases to give an em. 





13 The following is pertinent, though we need not go so far in the 


instant case: 


“Notice, hearing, counsel and the like are admittedly usually appro. 
priate criteria of due process of law. But these guarantees have 
significance only if in the end the government's right to act tums 
on an officia) finding that certain facts exist. Compare Morgan 1, 
United States, 304 U.S. 1, 58 S.Ct. 773, 82 L.Ed. 1129. Where in 
rare cases such as orders excluding persons from defense plants in 
war time, the government’s right to act is absolute and not dependent 
upon the facts concerning, or the merits of, any particular ease, 
the formalities of a notice, hearing and counsel are not requisite 
Compare United States v. Juy Toy, 198 U.S. 253, 263, 25 S.Ct. 64, 
49 L.Ed. 1040. No matter what evidence might be offered by cou- 


sel for the government or counsel for the individual, the government | 


would remain legally free to disregard the testimony and rely upon 
its uncorroborated suspicions. Since in this highly exceptional case, 


RT 


ES 


because of its vital interest in war materials and war secrets during | 


war time the government’s exclusionary powers are complete, it | 


ean refuse admittance to defense plants without giving an explam- 
tion, without listening to a protest and without the semblance of 
a trial.” 60 F.Supp. at 971. 
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ployee notice of the facts which create their sus- 
picion about him and a chance to present his side of 
the case. Even where power is free of judicial re- 
straint, those who wield it may impose upon themselves 
self-restraint. And they may accept as canons for their 
conduct the standards of procedure which in the over- 
whelming majority of cases are regarded as funda- 
mental to fair play.’’ 60 F. Supp. at 969-71. 


Although the First Circuit vacated the District Court judg- 
ment on other grounds, sub nom. I’on Knorr v. Griswold, 
136 F. 2d 287 (1st Cir. 1946), the Court of Appeals, speak- 
ing through Judge Magruder, approved the holding quoted 
above : 

“If we are correct in the foregoing, the court be- 
low should have dismissed the compiaint for lack of 
jurisdiction. We recognize that the matter is not so 
clear as it might be. Therefore we deem it proper to 
add that if, contrary to our view, the letter of August 
13, 1943, should be deemed in legal effect an order of 
the Secretary of War, disobedience of which would have 
subjected Cities Service Oil Company to the penalties 
of the Act of March 21, 1942, then we would agree with 
the district court that the order, so regarded, violated 
no constitutional right of the plaintiff. The full and 
satisfactory discussion of this phase of the case in the 
opinion of Judge Wyzanski below (D.C., 60 F. Supp. 
962) needs no elaboration by us.’’ 156 F. 2d at 292. 


Our views are substantially similar to those expressed 
by Judge Wyzanski and Judge Magruder. And what has 
so far been said is an answer, we think, to Greene’s con- 
tention that he is being ‘‘punished’’ without due process 
of law. His argument essentially is that because he once was 
allowed to see confidential documents he has acquired a 
“status’’ which cannot be taken from him without full ad- 
versary proceedings, attended with most of the safeguards 
known to the criminal law. We think this ignores the neces- 
sities of the Government, and the public interest in main- 
taining the security of the Nation. As we have indicated, 
we find no basis for it in the law. 


46949 O—60—pt. 3 31 
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We have no doubt that Greene has in fact been injured 
He was forced out of a job that paid him $18,000 per year, 
He has since been reduced, so far as this record shows, to 
working as an architectural draftsman at a salary of som 
$4,400 per year. Further, as an acronautical engineer of 


considerable experience he says (without real contradic. | 
tion) that he is effectively barred from pursuit of many | 


aspects of his profession, given the current dependence 
of most phases of the aircraft industry on Defense Depart. 
ment contracts not only for pr oduction but-for research and 
development work as well. Thus, it seems unrealistic to say 
—as does the Govermnent in its brief—that : 


‘The Seeretary’s letter presented ERCO with three 
choices: (1) it could have continued to employ appel- 
lant on any work except that requiring aceess to Navy 
classified information; (2) it could have continued ap. 
pellant’s employment and declined to perform Navy 
classified contracts; or (3) it could have concluded jt 
did not, in the circumstances, choose to continue ap- 
pellant’s employment. That ERCO chose to discharge 
appellant was its own decision, one neither suggested 
nor required by appellees.’’ 


As a practical matter—given Greene’s position as Vice 
President and General Manager and given the applicable 
Industrial Security regulations—the Government caused 


: I 


Greene to be dismissed from his job at ERCO." The small | 


14In May 1954, when the revocation of Greene's clearance was affirmed, 
the applicable facility clearance regulations required that all officers and 
key personnel of a corporation holding classified defense contracts must 
have clearance, See 32 C.F-R. § 72.8 (1955). This requirement has been 
earried forward into subsequent revisions of the program. See ® 
C.F.R. §72.2-107 (Supp. 1956); Security Manual for Safeguarding 
Classified Information, Par. 16, 2 Gov’r Sec. & Loy. Rep. 25:111 (1957), 

To some extent the Government acknowledges that withdrawal. of 


clearance may mean the firing of the employee. Provision is made for ) 


payment of lost earnings to a contractor employee where, after susper 
sion of clearance, the final determination is favorable to the individual 
concerned. See Industrial Security Review Regulation, 32 C.F.R. § 6754 
(Supp. 1957). 
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contractor has no effective choice when that choice is either 
to continue to do business with the Government or to do 
virtually no business at all. Nor do we doubt that, follow- 
ing the Government’s action, some stigma, in greater or 
less degree, has attached to Greene. 


The_reality of the injury, however, does not mean that 
Greene is entitled, without more to judicial relief. There 
must be a ‘‘justiciable’’ controversy—one which the courts 
can finally and effectively decide, under tests and standards 
which they can soundly administer within their special field 
of competence. Here there is no such controversy. As we 
have seen, Greene makes no claim of lack of compliance by 
the Government with its own regulations. He attacks the 
Secretarv’s decision on its merits and as a matter of con- 
stitutional right. But for a court to hear de novo the evi- 
dence as to Greene’s fitness to be assigned to a, particular 
kind of confidential work would be a bootless task, involv- 
ing judgménts remote from the experience and competence 
of the judiciary. Indeed, any meaningful judgment in such 
matters must rest on considerations of policy, and decisions 
as to comparative risks, appropriate only to the executive 
branch of the Government. It must rest also on a mass of 
information, much of it secret, not appropriate for judicial 
apprasial. See Dayton v. Dulles, U.S. App. D.C. ; 
—— F. 2d (1957), cert. granted, 335 U.S. 911 (1958); 
United States v. Curtiss-Wriaht Export Corp., 299 U.S. 
304, 319-22 (1936). 

A direct Government employee normally has procedural 
rights conferred by Congress, which the courts will protect. 
See cases cited in Vitarelli v. Seaton, supra, at note 1. But 
even in the case of a Government employee the courts will 
not inquire into the merits of a dismissal: they will inquire 
whether required procedures have been observed, or an ap- 
plicable statute violated, but they will not—for example— 
attempt to determine whether an employee is or is not a 
‘security risk,’’ or is ‘‘untrustworthy.’’ Vitarelli v. Sea- 
ton, supra, at note 7. No more can the courts examine the 
merits of Greene’s claim that he is trustworthy. In many 
instances, indeed, such a course would be fruitless: if the 
oficial in charge is convineed of a man’s unreliability, the 
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entire situation might be such that he could not in conscience 
permit the contract with the employer to remain in effet 

The personal tragedy revealed by this recital needs no 
emphasis. As we have recognized, the reality of the jp. 
jury suffered by Greene—whether or not deserved—is poy. 
fectly clear. So, too, is the risk which the United State 
must take in denying itself the benefit of the services of , 
man apparently so proficient in the science of modern war. 
fare. A government which is too cautious in such matters 
may ultimately have few secrets to protect, or able workers 
to serve it. 

In a mature democracy, choices such as this must be 
made by the executive branch, and not by the judicial, 
If too many mistakes are made, the electorate will in dye 
time reflect its dissatisfaction with the results achieved 
It would be an unwarranted interference with the responsi. 
bility which the executive alone should bear, were the judi. 
ciary to undertake to determine for itself whether Greene 
or any other individual similarly situated is in fact suff. 
ciently trustworthy to be entitled to security clearance fo; 
a particular project. 

For these reasons, the order of the District Court must 
be 


Affirmed. 


a | U62’*lC li eee lCUCO LS. 
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APPENDIX C 


Statutes AND REGULATIONS 


Industrial Personnel Security Review Regulation, 20 Fed. 
Reg. 1553, 32 CFR, Part 67 (Supp. 1957), Section 67.1-4: 


Release of information. All personnel in the Pro- 
gram will comply with applicable directives pertaining 
to the safeguarding of classified information and the 
handling of investigative reports. No classified infor- 
mation, nor any information which might compromise 
investigative sources or methods or the identity of ¢on- 
fidential informants, will be disclosed to any contractor 
or contractor employee, or to his lawyer or representa- 
tives, or to any other person not authorized to have 
access to such information. 


5 US.C., § 22, R.S. § 161: 


The head of each department is authorized to prescribe 
regulations, not inconsistent with law, for the govern- 
ment of his department, the conduct of its officers and 
clerks, the distribution and performance of its business, 
and the custody, use, and preservation of the records, 
papers, and property appertaining to it. 


18 U.S.C., § 798: 


(a) Whoever knowingly and willfully communicates, 
furnishes, transmits, or otherwise makes available to 
an unauthorized person, or publishes, or uses in any 
manner prejudicial to the safety or interest of the 
United States or for the benefit of any foreign gov- 
ernment to the detriment of the United States any 
classified information ... Shall be fined not more than 
$10,000 or imprisoned not more than ten years, or both. 


Armed Services Procurement Act of 1947, 62 Stat. 21, 
41 U.S.C., §§ 151-161 (1952): 


151(¢) All purchases and contracts for supplies and 
services shall be made by advertising, as provided in 
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section 152 of this title, except that such purchases anj ri, 
contracts may be negotiated by the agency head with. ay 
out advertising if— e 
(1) determined to be necessary in the public interes dis 
during the period of a national emergency declared by | pet 
the President or by the Congress; * * °* for 


(12) for supplies or services as to which the agency | or 
head determines that the character, ingredients, oy 
components thereof are such that the purchase or ¢op. | 

tract should not be publicly disclosed; * * * 


"153 * * * Except as provided in subsection (b) of this | 
section, contracts negotiated pursuant to section 151(e) | 
of this title may be of any type which in the opinion of 
the agency head will promote the best interests of the 
Government. * * * 


SS 


Executive Order 10501, December 15, 1953, 18 Fed. Reg, | 
7049 : 


Safeguarding Official Information in the Interests of 
the Defense of the United States 


WHuereas it is essential that the citizens of the United 
States be informed concerning the activities of their 
rovernment; and | 


ee 


Wuereas the interests of national defense require 
the preservation of the ability of the United States 
to protect and defend itself against all hostile or de. 
structive action by covert or overt means, including 
espionage as well as military action; and 


Wuereas it is essential that certain official informa- 
tion affecting the national defense be protected wi- 
formly against unauthorized disclosure: 


Now THEREFORE, by virtue of the authority vested 
in me by the Constitution and statutes, and as Presi- 
dent of the United States, and deeming such action 
necessary in the best interests of the national security, 
it is hereby ordered as follows: 


—— 


ee 








<< 


el 
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7(b) Dissemination Outside the Executive Branch. 
Classified defense information shall not be disseminated 
outside the executive branch except under conditions 
and through channels authorized by the head of the 
disseminating department or agency, even though the 
person or agency to which dissemination of such in- 
formation is proposed to be made may have been solely 
or partly responsible for its production. 


(2730-0) 
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No. 504 
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MEMORANDUM FOR THE RESPONDENTS 


The petition for a writ of certiorari asks the Court 
to review a civil case pending on appeal in the Court 
of Appeals for the District of Columbia Circuit, prior 
to rendition of judgment by that court, as authorized 
by 28 U. S. C. 1254 (1) (Pet. 2). 

Between February 21, 1941, and September 11, 
1956, petitioner, a tool and die maker (milling 
machine operator) with the Bell Aircraft Corpora- 
tion, held a “company confidential” security clearance 
granted by the Corporation in accordance with a 
security agreement then in effect between the Govern- 
ment and the Corporation (S. Ex. 3).? This clearance 
granted petitioner access to “confidential” defense 
security information (tbid.). In order to utilize peti- 
tioner on a defense contract requiring clearance for 
access to “secret” defense security information, the 
Corporation, in the proper manner, requested peti- 
tioner’s clearance for access to such information 
(tbid.). 





‘The letter “S” refers to the Stipulation of Facts entered 
into by the parties. 
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On September 10, 1956, petitioner was advised by the 
Director of the Office of Industrial Personng 
Security Review of the Department of Defense that 
his existing clearance had been suspended (S. Ex. 7), 
At the same time petitioner was presented with a 


detailed ‘‘Statement of Reasons” (S. Ex. 7) and wag | 


advised that he could reply thereto in writing unde 
oath and submit affidavits by third parties and such 
other documentary evidence as he might desire jp 
support of his answer (S. Ex. 7). He was further 
advised that he was entitled to a hearing on the 
‘Statement of Reasons’’ at which he could appear 
by counsel, or in person, or in person with counsel, 
and present evidence in his own behalf including 
testimony and witnesses (tbtd.). On September 11, 
1956, petitioner’s employment with Bell Aircraft was 
terminated by the Corporation (S. Ex. 8). 

On November 1, 2 and 14, 1956, petitioner received 
a hearing in accordance with the provisions of the In- 
dustrial Personnel Security Review Regulation (2) 
Fed. Reg. 1553) (S., par. 12). On June 14, 1957, he 
was advised that, on the available information, the 
granting of clearance to him for access to classified 
defense information “is not clearly consistent with the 
interests of national security” (S. Ex. 14). At this 
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time Bell Aircraft was advised by the Director of 
the Office of Industrial Personnel Security Review 
that the decision in petitioner’s case was not in- 
tended to prevent him from performing such non- 
classified work as the Corporation might have avail- 
able for him (S. Ex. 13). On June 14, 1957 peti- 
tioner was legally free to institute suit in the Dis- 
trict Court, for his administrative remedies were 


1957, petitioner elected to again set in motion the ad- 
ministrative processes of the Review Regulation (20 
Fed. Reg. 1553) by requesting the respondent Mc- 
Elroy to reverse the June 14, 1957 determination 
(S. Ex. 15). 

Prior to February 3, 1958, an investigation was in- 
stituted to obtain any additional information that 
might be available and of value in assisting the re- 
spondent McElroy to rule on petitioner’s request of 
November 22, 1957 (S. Ex. 17). On April 17, 1958, 
the Court of Appeals decided the case of Greenc v. 
McElroy, 254 F.. 2d 944, now pending in this Court on 


_ writ of certiorari granted October 27, 1958, No. 180, 


October Term, 1958. On April 24, 1958—and despite 
the pendency of the administrative proceedings insti- 
tuted at petitioner’s request—petitioner instituted his 
suit in the District Court. 

On May 30, 1958, respondent McElroy rescinded the 


_ June 14, 1957 determination and ordered further pro- 


ceedings conducted under the provisions of the afore- 
mentioned Review Regulation (S. Ex. 18). On June 
19, 1958, petitioner was served with an Amended 
Statement of Reasons (S. Ex. 23). Petitioner re- 
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plied thereto on June 25, 1958 (S. Ex. 24). Hearing We 
thereon were held on July 11, 1958 (S., par. 30) ang) warre 
August 1, 1958 (S., par. 33). A final administratiy) fore. 
determination revoking “confidential” and denying) Broth 
“seeret” clearance to petitioner was made on Octobe| Rule: 
13, 1958. On October 14, 1958, the District Coyy! nize t 
ruled that the respondents were entitled to judgment where 
as to a matter of law under the ‘‘controlling ruling” anoth 
of the Greene case, supra (Pet. App. 16-17). | Corp. 

On October 14, 1958, petitioner filed his Notice of} Ship 
Appeal, and the record was docketed in the Court of| Foste 
Appeals on October 16, 1958. | Unite 

Petitioner concedes that the substantial issueg jn. 243 5 
vo'ved in this case are already before this Court in of Ke 
Greene v. McKlroy, supra, in which certiorari recently, U.S. 
was granted (Pet. 912). Petitioner seeks to invoke) *"¢¢? 
the provisions of Rule 20 of the Rules of this Court) ¥® di 
not because this case and its issues require immedi case. 
settlement from a standpoint of “imperative public’ We 
importance,” for he recognizes that the principal issue °¢ 
which he raises—the confrontation issue—is already Depa 
before the Court for review. The justification ad} "4" 
vanced for deviating from the normal appellate! taker 
processes is that the record in this case would provide the 
a broader factual basis, when coupled with the record will, 
in Greene, for this Court’s determination of the issue 
raised in Greene (Pet. 12). 

However, the petition itself demonstrates the sim} p, 
larity of the issues here and in Greene and the likeli: 
hood that this Court’s decision in Greene will illuni-| 
nate or be dispositive of the questions which would kh 
raised here by both the petitioner and the respondents | 

i 
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‘ing We do not believe that this case, taken by itself, 
and warrants the “extraordinary” action of certiorari he- 
“_ fore judgment (Hamilton Shoe Company v. Wolf 
Brothers, 240 U. S. 251, 258), as did the cases cited in 
a Rule 20 of this Court’s Rules. Nevertheless, we recog- 
‘ourt| nize that the Court has granted such petitions in cases 
men{| Where the same issue was already before the Court in 
ino”| another case. Cf. White v. Mechanics Securities 
| Corp., 269 U. S. 283, 299; Johnson v. United States 
| Shipping Board, 280 U. S. 320, 324-325; Graham 
rt of Foster v. Goodcell, 282 U. S. 409, 411-412, 415, n. 2: 
| United States v. Bankers Trust Co., 294 U. S. 240, 
3 in| | 243; Porter v. Dicken, 328 U. S. 252; Brown v. Board 
in of Education, 344 U. S. 1, 3; Kinsella v. Krueger, 350 
tl U. S. 986, 351 U. S. 470, 473. Accordingly, since the 
voke| Greene case is already before the Court on certiorari, 
ourt,, We do not oppose the granting of the petition in this 
liate| °S¢. 
able) We believe the Court should be informed that this 
ool ease is now the subject of further review by the 
eady Departments of Defense and Justice, and within the 
qq. near future administrative action thereon may he 
late, @ken which could moot the case or materially alter 
vide, the legal situation. In such eventuality the Court 
con, Will, of course, be advised immediately. 
sues, Respectfully submitted. 
J. LEE Rankin, 


aad Solicitor General. 
| DECEMBER 1958. 
keli- | 


umi- | 
db 
ents, | 
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MEMORANDUM FOR THE RESPONDENTS SUGGESTING Thay Cas 
THE CAUSE IS MOOT 


INDEX 
CITATIONS 
Cases: 
American Public Power Association v. Power Authority, 
355 U.S. 64 
Association of Lithuanian Workers v. Brownell, 355 
U.S. 23 
Atchison, Topeka & Santa Fe Ry Co. v. Dixie Carriers, 
355 U.S. 179 
Bracken v. Securities & Exchange Comm’n., 299 U. §. 
504 


Brotherhood of Locomotive Firemen and Enginemen vy. 
United States, 343 U.S. 971 

Brownlow v. Schwartz, 261 U.S. 216 

California v. San Pablo & Tulare R. R. Co., 149 U.S, 
308 

Commercial Cable Co. v. Burleson, 250 U. S. 360 

Cozart v. Wilson, 352 U. S. 884 

Ford v. United States, 355 U. S. 38 

Garcia v. Landon, 348 U. S. 866 

Greene v. McElroy, 254 F. 2d 944, certiorari granted, 
October 27, 1958, No. 180, this Term 

Gunaca v. National Labor Relations Board, 353 U. S. 
902 

Harris v. Battle, 348 U.S. 803 

Howard v. United States, 340 U. S. 898 

Jew Sing v. Barber, 350 U. S. 898 

Klig v. Rogers, 355 U.S. 605 

Leader v. Apex Hosiery Co., 302 U.S. 656 

Los Angeles Building & Construction Trades Council v. 
Le Baron, 342 U. S. 802 

McKay v. Clackamas County, 349 U.S. 909 

Mitchell v. C. W’. Vollmer & Co., Inc., 349 U.S. 427 

Mitchell v. Joyce Agency, Inc., 348 U.S. 945 

Montgomery Ward & Co. v. United States, 326 U. S. 
690 
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THay} | Cases—Continued 
| National Assocaiion for the Advancement of Colore 
People, Inc. v. Committee on Offenses, 358 U.S. 40 
Sawyer v. Dollar, 344 U.S. 806 
United States v. Alaska S. S. Co., 253 U.S. 113 
United States v. Amarillo-Borger Express, Inc., 352 
U. S. 1028 
United States v. Munsingwear, 340 U. S. 36 
United States ez rel. Norwegian Nitrogen Products Uo. v 
Yy, U. S. Tariff Commission, 274 U.S. 106 
United States v. W. T. Grant Co., 345 U.S. 629 
05 Walling v. Helmerich & Payne, 323 U. S. 37 
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In our memorandum on the petition for a writ; 
certiorari in this case, we stated (p. 5): 

We believe the Court should be informed ty 
this case is now the subject of further reviq 
by the Departments of Defense and Justiy! 
and within the near future administrative y 
tion thereon may be taken which could mj 
the case or materially alter the legal si tuatio, 
In such eventuality the Court will, of coun 
be advised immediately. 

It is the purpose of the present memorandum to x 
vise the Court of further administrative action » 
cently taken which, in our view, renders this caw 
moot. 

1. It will be helpful first to recall briefly the factu 
background as it existed when this latest administn: 
tive action was taken. 

Between February 21, 1941, and September 11, 1% 
petitioner, a tool and die maker (milling machix 
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_ operator) with the Bell Aircraft Corporation, held a 


confidential security clearance granted by the Corpora- 


tion in accordance with a security agreement then in 


actu 
nistri 


, 195 
achin 


effect between the Government and the Corporation 
(S. Ex. 3).' This clearance granted petitioner access 
to “eonfidential’’ defense information (tbid.). In 
order to utilize petitioner on a defense contract re- 
quiring clearance for access to ‘‘seeret’’ defense se- 
curity information, the Corporation, in the proper 
manner, requested petitioner’s clearance for access to 
such information (7bid.). 

On September 10, 1956, petitioner was advised by 
the Director of the Office of Industrial Personnel 
Security Review of the Department of Defense that 
his existing clearance had been suspended (S. Ex. 7). 
At the same time petitioner was presented with a 
detailed ‘Statement of Reasons” (S. Ex. 7) and was 
advised that he could reply thereto in writing under 
oath and submit affidavits by third parties and such 
other documentary evidence as he might desire in 
support of his answer (S. Ex. 7). He was further 
advised that he was entitled to a hearing on the 


“Statement of Reasons” at which he could appear by 


counsel, or in person, or in person with counsel, and 





*The letter “S” refers to the Stipulation of Facts entered 
into by the parties. 


46949 O—60—pt. 3 
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present evidence in his own behalf including teg 
mony and witnesses (tbtd.). On September 11, 1954) 
petitioner’s employment with Bell Aircraft was ter 
minated by the Corporation (S. Ex. 8). 

On November 1, 2 and 14, 1956, petitioner receina! 
a hearing in accordance with the provisions of the 
Industrial Personnel Security Review Regulation (y) 
Fed. Reg. 1553) (S., par. 12). On June 14, 1957, 
was advised that, on the available information, th 
granting of clearance to him for access to classifiej 
defense information “‘is not clearly consistent with th 
interests of national security” (S. Ex. 14). At thi 
time, Bell Aircraft was advised by the Director q 
the Office of Industrial Personnel Security Reviey| 
that the decision in petitioner’s case was not intendej) 
to prevent him from performing such nonclassifiej 
work as the Corporation might have available fu; 
him (8S. Ex. 18). 

On November 22, 1957, petitioner again set in mo 
tion the administrative processes of the Review Regu. 
lation (20 Fed. Reg. 1553) by requesting the respond. 
ent McElroy to reverse the June 14, 1957, determin 
tion (S. Ex. 15). 

Upon receipt of the petitioner’s request for reversal 
the case was placed under review. Shortly thereafter 
an investigation was instituted to obtain any addition 
information that might be available and of value it 
assisting the Defense Department to rule on peti 
tioner’s request of November 22, 1957 (S. Ex. 11) 
On April 17, 1958, the Court of Appeals decided th! 
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esti! ease of Greene v. McElroy, 254 F. 2d 944, now pend- 
35) ing in this Court on writ of certiorari granted October 
‘et! 97, 1958, No. 180, October Term, 1958. 

- Qn April 24, 1958—and despite the pendency of the 
1Ve4| administrative proceedings instituted at petitioner’s 
th) request—petitioner instituted this suit in the District 
(2) Gourt. 

,%} On May 30, 1958, respondent McElroy set aside 
th! the June 14, 1957 determination and ordered further 
ified proceedings conducted under the provisions of the 
hth) aforementioned Review Regulation (S. Ex. 18). On 
- June 19, 1958, petitioner was served with an Amended 
To Statement of Reasons (S. Ex. 23). Petitioner replied 
Viet thereto on June 25, 1958 (S. Ex. 24). Hearings 
nde} ¢hereon were held on July 11, 1958 (S., par. 30) and 
‘ified Aygust 1, 1958 (S., par. 33). A final administrative 
> fot) determination having the effect of revoking confi- 
| dential”? and denying ‘‘secret”’ clearance to petitioner 
| M0} was made on October 13, 1958. 

tegt| Qn October 14, 1958, the District Court ruled that 
ont: the respondents were entitled to judgment as a matter 
nit’ of Jaw under the “controlling ruling” of the Greene 

case, supra (Pet. App. 16-17). 

erst, Qn October 14, 1958, petitioner filed a notice of 
afte, appeal in the Court of Appeals, and the record was 
‘ion docketed in that court on October 16, 1958. The 
ue) petition for certiorari was filed on November 8, 1958, 
pe! seeking review prior to the rendition of judgment in 
Ii), the Court of Appeals. The respondents’ memorandum 
d tht! on the petition was filed on December 8, 1958. On 
December 15, 1958, this Court granted the petition 
and assigned the case for argument immediately pre- 
ceding the Greene case. 


Es 
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2. As stated in our memorandum on the Petition, 
the present case has been the subject of continuj 
administrative review by the Departments of Defeny 
and Justice. This review has culminated in furthe 
administrative action taken on December 31, 1958 | 
which is reflected in the documents reproduced in tha} 
Appendix, tnfra, pp. 12-18. In summary, the Acting 
Secretary of Defense, on that date, signed a Findiny 
and Order in which he found that “the requestej 
clearance of Charles Allen Taylor is in the nation! 
interest and I so order, hereby superseding all pre. | 
vious orders in this case’? (App., infra, p. 12). Qn’ 
the same date, the Defense Department, by letter,| 
advised petitioner (App., infra, pp. 12-13), his counsel | 
(App., tnfra, p. 14), the Commander of the Air! 
Material Command (App., infra, pp. 15-16), and the’ 
Bell Aircraft Corporation (App., infra, pp. 16-11) | 
that this determination had been made and that all’ 
previous determinations in petitioner’s case wer 
thereby superseded. As indicated in the General 
Counsel’s letter of January 6, 1959, to petitioner's 
counsel (also set forth in the Appendix, infra, pp. 
17-18), this determination by the Acting Secretary 
on December 31st expunged all previous findings in 
the case.” 


3. This administrative action of December 31, 1958 
clearly renders the case moot. Petitioner’s suit | 


challenges the prior administrative determination of 


October 13, 1958 (supra, p. 4), that his clearance 


** A copy of the General Counsel’s letter of January 6th has 
been sent to petitioner, the Air Material Command, and the = 
Aircraft Corporation. 
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for ‘“‘confidential’’ defense information should be re- 
yoked and that the requested clearance for “‘secret”’ 
defense information should be denied.* This deter- 
mination has now been completely superseded and ex- 
punged. In its place, petitioner has been granted the 
very clearance he seeks.’ In addition, the prior find- 
ings have been expunged. 

The ultimate relief which might be sought in this 
litigation (but was not in fact sought), 7%. e., a deter- 
mination of eligibility for access to classified defense 
information, has been afforded petitioner by the new 
administrative order. No further relief from the re- 
spondents is available, or can be granted to petitioner 
in this proceeding. His complaint has been fully 
answered. Actually, success in the present litigation 





?The petition for certiorari characterizes this suit as “seeking 
a review of the denial of his clearance without confrontation by 
his accusers” (Pet. 7). 

The prayer for relief in petitioner’s complaint in the Dis- 
trict Court is as follows: 

“1, That this Court declare that plaintiff is entitled to a 
full and fair hearing before defendants or their agents upon 
the charges against him, at which hearing he is given oppor- 
tunity to be confronted with the witnesses and the evidence 
upon which the charges are based. 

“2. That this Court declare that the determination of June 
14, 1957 denying .plaintiff access to classified defense informa- 
tion was in violation of his rights under the Fifth Amendment 
to the Constitution of the United States. 

“3. That the defendants Neil McElroy and A. Tyler Port 
be restrained from enforcing the determination of June 14, 
1957, denying plaintiff access to classified defense information 
and that said denial be reversed, rescinded and annulled. 

“4, That plaintiff have such and further relief as to the 
Court may seem just and proper.” 

*Clearance for “secret” defense information which has been 
accorded to petitioner also includes clearance for the lower 
level of “confidential” information. 
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would have given him nothing more than an ove 
riding of the prior administrative determination (sq 
footnote 2, supra) ; it would not itself have renderg| 
him eligible for clearance. In that sense, the aj! 
ministrative determination of December 3lst hy! 
given him more than he sought in this judicial a 
ceeding. | 

This situation is not at all the same as if a privat 
defendant had voluntarily ceased some challengg 
conduct alleged to be unlawful. In such a case, th 
mere cessation of the unlawful conduct does not mog 
the case, unless the likelihood of recurrence is too rn 
mote.‘ Here, on the other hand, the suit attacks, no’ 
merely some injurious conduct which may or may nei 
recur, but a particular official administrative order; 
and that order has now been superseded and expunged, 
and a contrary order substituted. In those and con. 
parable circumstances, this Court has consistenth| 
held that the cause (which necessarily takes its vital’ 
ity from the existence of the order) becomes mot, 
that no case or controversy remains to be resolved, 
and that the federal courts whose competence de 
pends on the existence of a controversy over the orde 
have nothing further on which to operate. See Associa 
tion of Lithuanian Workers v. Brownell, 355 U. 8.3, 
(designation under the Attorney General’s ‘‘subver 
sive list’’) ; United States v. Amarillo-Borger Express 
Inc., 352 U. S. 1028 (1. C. C. order) ; Atchison, Topek 


*E. g., United States v. W. T. Grant Co., 345 U. S. 62;) 
Walling v. Helmerich & Payne, 323 U. S. 87; Mitchell v. 0.7. 
Vollmer & Co., Inc., 349 U. S. 427; Mitchell v. Joyce Agenty, 
Inc., 348 U. S. 945, 
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&¢ Santa Fe Ry. Uo. Vv. Diate Carners, 355 U.S. 179 
(same) ; Garcia Vv. Landon, 348 U. S. 866 (deportation 
order); Jew Sing v. Barber, 350 U.S. 898 (exclusion 
order) ; Klig v. Rogers, 355 U. S. 605 (deporation or- 
der); Howard v. Umted States, 340 U.S. 898 (expira- 
tion of grand jury in civil contempt case) ; American 
Public Power Association v. Power Authority, 355 
U. S. 64 (superseding federal power legislation) ; 
National Association for the Advancement of Colored 
People, Inc. v. Committee on Offenses, 358 U. S. 40 
(expiration of state legislative committee); McKay 
y, Clackamas County, 349 U. S. 909 (superseding leg- 
islation) ; United States v. Alaska S. S. Co., 253 U.S. 
113, 115-116 (superseding legislation); Bracken v. 
Securities & Exchange Comm’n., 299 U.S. 504 (with- 
drawal of an administrative subpoena) ; Montgomery 
Ward & Co. v. United States, 326 U. S. 690 (return 


| of seized property) ; Commercial Cable Co. v. Burle- 
‘| son, 250 U. S. 360 (same); Cozart v. Wilson, 352 


U. S. 884 (release from official custody) ; cf. United 


| States ex rel. Norwegian Nitrogen Products Co. Vv. 


U. S. Tariff Commission, 274 U. S. 106, 111-112. 

4. The only possible basis upon which petitioner 
could still seek declaratory or injunctive relief is his 
desire for an adjudication that the prior action taken 
by the Government, which has since been superseded 


_ and expunged, was illegal. But wholly apart from the 


merits of this contention, this would amount to a re- 
quest for a declaration that he had been wrongfully 
deprived of something which has recently been given to 
him. It is elementary that this Court will not declare 


| abstract legal rights or wrongs and that a ‘‘case or con- 
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troversy” does not exist when a litigant ‘“‘has ob | 
tained evetything that [he] could recover in this cay. 
by a judgment of this court in [his] favor.”’ Cali | 
fornia v. San Pablo & Tulare R. R. Co., 149 VU, § | 
308, 314. And in Brownlow v. Schwartz, 261 U.§ 
216, 217, the Court said: | 
This Court will not proceed to a determin, | 
tion when its judgment would be wholly jp. 
effectual for want of a subject matter on whic 
it could operate. An affirmance would ostengj. | 
bly require something to be done which haj 
already taken place. A reversal would oster. | 
sibly avoid an event which had already passed | 
beyond recall. One would be as vain as the| 
other. | 
In the petition for certiorari, petitioner emphasized | 
that the record in this case would provide materia | 
illumination and amplification of the ‘‘confrontation" 
issue already pending before the Court in the Green: | 
ease (Pet. 12-15). Even if this were true, it is no| 
basis for this Court to decide the issue as to Taylor 
when a decree of this Court against the respondents | 
could accomplish no more for him than has already 
been afforded by the respondents under the adminis | 
trative determination. The value of a case as a pre 
cedent or its effect on similar issues raised in other | 
cases does not alter the fact of mootness. In Calt- 
fornia v. San Pablo & Tulare R. R. Co., supra, the | 
Court declared (p. 314): 
The duty of this court, as of every judicial | 
tribunal, is limited to determining rights of 
persons or of property which are actually cor 
troverted in the particular case before it. 
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ah When, in determining such rights, it becomes 

necessary to give an opinion upon a question 
of law, that opinion may have weight as a pre- 
cedent for future decisions. But the court is 
not empowered to decide moot questions or ab- 
stract propositions, or to declare, for the govern- 
| ment of future cases, principles or rules of law 
ns. | which cannot affect the result as to the thing 
| in issue in the case before it. * * * 


I | 

ich} =s«5. «In connection with the recent administrative ac- 
ns-| tion in this case, we take the opportunity to note that :— 
had (a) the Greene case is still pending and will present 


et:| + the Court the general validity of the Industrial Se- 
| curity Program of the Defense Department; 
a (b) the Defense Department is currently undertak- 
. oad | ing a review of that Program in ways bearing directly 
F 1 on the problem presented by cases similar to petition- 
on* | er’s (see the Acting Secretary’s memorandum for the 
ain Assistant Secretary of Defense, set forth in the Ap- 
al pendix, infra, pp. 18; this directive was issued the 
Ni same day as the Acting Secretary issued his Finding 
sate | and Order in petitioner’s case) ; and 
al (¢) several of the factors which petitioner stresses 
i in his petition for certiorari as bearing on the prob- 
i lem of due process and judicial review likewise have a 
she | direct bearing on the administrative problem of 
‘ali whether petitioner should, as an administrative mat- 
the | ter, be accorded a clearance; administrators continue 
to have their own obligations and _ responsibilities 
__.| Whether or not there is or can be judicial review or 
a legal remedies in this field (and whatever the scope 


con: of judicial review if it is available). 


It. | 
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CONCLUSION | 

Accordingly, we respectfully suggest that, in |i, 
with established practice and in the light of the sugga| 
tion made here, the judgment of the District Court}! 
vacated and the case be remanded to that court wij)! 
directions to dismiss the complaint on the ground thy 
the case is now moot. See the cases cited supra; alsy| 
e. g., United States v. Munsingwear, 340 U. §, 3 
39-40; Brotherhood of Locomotive Firemen and hy. 
ginemen v. United States, 343 U. S. 971; Los Angely| 
Building & Construction Trades Counslt v. Le Baron, 
342 U. S. 802; Sawyer v. Dollar, 344 U. S. 806; Leade| 
v. Apex Hosiery Co., 302 U. S. 656; Harris v. Battle, 


Subj 
( 


( 


Af 
sider 


348 U.S. 803; Gunaca v. National Labor Relation| 40 


Board, 353 U. S. 902; Ford v. United States, 3%) 
U. S. 38. 
Respectfully submitted, 


J. LEE RANKIN, 


Solicitor General. 
JANUARY 1959. 
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APPENDIX 


THE SECRETARY OF DEFENSE 
Washington 


DECEMBER 31, 1958. 
FINDING AND ORDER 


Subject: Bell Aircraft Application for Security 
Clearance for Charles Allen Taylor—Case No. 
OSD 56-198 


After review of the subject application, and in con- 


_ sideration of all the facts and circumstances developed 
| inthis ease, I hereby find that the requested clearance 


of Charles Allen Taylor is in the national interest 
and I so order, hereby superseding all previous orders 
in this case. 


/s/ DonaLD A. QUARLES, Acting. 


OFFICE OF THE SECRETARY OF DEFENSE 
Washington 25, D. C. 


DECEMBER 31, 1958. 
Mr. CHARLES ALLEN TAYLOR, 


269 Wheatfield Road, 
North Tonawanda, New York. 

Deak Mr. TayLor: Pursuant to the provisions of 
Department of Defense Directive 5220.6, dated Febru- 
ary 2, 1955, this Department has considered the mat- 
ter of your personne! security clearance for access to 


Secret defense information at Bell Aircraft Corpora- 
tion, Buffalo, New York. 
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By letters dated September 10, 1956, and June u 
1957, you were informed, first, that your then existing | 
security clearance should be ‘suspended, and second, | 
that after considering all the available information 
it had been determined that the granting of clearany 
to you for access to classified defense informatio, 
was not clearly consistent with the interests of 
national security. 

Thereafter, by letter dated June 19, 1958, from | 
New York Industrial Personnel Security Hearing 
Board and by letter from this Office dated October i 13 
1958, you were informed, first, that your case had been | 
returned to the New York Hearing Board for furthe, | 
proceedings, and, second, that after considering all the | 
available information, it had been determined that 
the granting of clearance to you for access to classified 
defense information was not clearly consistent “_ 
the interests of national security. 

Subsequent to October 13, 1958, your case was sub- 
ject to further consideration by this Department. It | 
has now been determined by the Secretary of Defense 
that the granting of clearance to you for access to | 
Secret defense information is in the national interest, | 
This determination supersedes all previous determina- | 
tions made in your case. 

By separate letter this Office has informed your 
attorney, Mr. Joseph L. Rauh, Jr., of this decision. | 

Very truly yours, 
/s/ A. Tyler Port, 
A. TYLER Port, 
Director, Office of Industrial Personnel 
Security Review. 
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OFFICE OF THE SECRETARY OF DEFENSE 
Washington 25, D. C. 
DECEMBER 31, 1958. 


JosepH _L. RAUH, JR., EsQuire, 
Rauh & Levy, 
1631 K Street NW., Washington 6, D. C. 


DeaR Mr. RavuH: Reference is made to my letter to 
you dated October 13, 1958, in which I notified you of 
the determination of the New York Industrial Per- 
sonnel Security Hearing Board following its further 
hearing in this case on July 11 and August 1, 1958. 

This case has been the subject of review and further 
consideration in the Office of the Secretary of Defense. 
You are hereby advised that the Secretary of Defense, 
after considering all the available information, has 
determined that the granting of clearance to Mr. 
Charles Allen Taylor for access to Secret defense 
information is in the national interest. 

This determination supersedes all previous deter- 
minations made in Mr. Taylor’s case. 

Very truly yours, 
/s/ A. Tyler Port, 
A. TYLER Port, 
Director, Office of Industrial Personnel 
Security Review. 
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OFFICE OF THE SECRETARY OF DEFENSE | 


Washington, D. C. 


} 


DECEMBER 31, 1958 | 

COMMANDER, AIR MATERIAL COMMAND, 
Attn: MCID, | 
Wright-Patterson AFB, Ohio. | 

DEAR COMMANDER: Reference is made to the lettey | 
from this Office dated September 6, 1956, June 13) 
1957, and October 13, 1958, concerning Mr. Charla| 
Allen Taylor, a former employee of Bell Aircraft Qo. | 
poration, Buffalo, New York, for whom a Secret clear: | 
ance had been requested by that company. 

The above-mentioned letters, respectively, informed | 
you first, that any then existing security clearance of 
Mr. Taylor should be suspended; second, that afte 
considering all the available information, it had bea 
determined that the granting of clearance to Mr. Tay- | 
lor for access to classified defense information was no | 
clearly consistent with the interests of national se. 
curity; and third, that the adverse determination haf | 
been set aside and further proceedings conducted, after’ 
which, after considering all the available information, | 
it had been determined that the granting of clearance | 
to Mr. Taylor for access to classified defense informs: | 
tion was not clearly consistent with the interests of| 
national security. | 

Subsequent to October 1958, Mr. Taylor’s case was; 
subject to further consideration by this Department | 
After considering all the available information, it has | 
now been determined by the Secretary of Defense that | 
the granting of clearance to Mr. Taylor for access to | 
Secret defense information is in the national interest | 
This determination supersedes all previous determins- | 
tions made in Mr. Taylor’s case. 


} 
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Evidence of record indicates that Mr. Taylor is no 


| Jonger employed by the company that requested his 
_ dearance. Accordingly, no further action is required 
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except appropriate annotation of your records. 
Very truly yours, 
/s/ A. Tyler Port, 
A. TYLER Port, 
Director, Office of Industrial Personnel 
Security Review. 
Copy to: 
1. USAF, Wash, DC, ATTN: AFUSI-6B 
2. OpNav, SecBr, Wash, D. C. 
3. ACofS, Intel, DA, Wash, DC 
4, Central Index File 





OFFICE OF THE SECRETARY OF DEFENSE 
Washington 25, D. C. 


DECEMBER 31, 1958. 
Bet, AIRCRAFT CORPORATION, 
Post Office Box # 1, Buffalo 5, New York. 


Attention: Security Officer. 


GENTLEMEN: Reference is made to the letters from 
this Office dated September 6, 1956, and June 13, 1957, 
concerning Mr. Charles Allen Taylor, a former em- 


| ployee for whom a Secret clearance had been re- 


Was | 
ent, | 
has | 
that | 
8 to 


quested by your company. By these letters you were 
informed, first, that any existing security clearance 
Mr. Taylor then had should be suspended, and second, 
that after considering all the available information, it 
had been determined that the granting of clearance to 
Charles Allen Taylor for access to classified defense 
information was not clearly consistent with the inter- 
ests of national security. 
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Subsequent to June 1957, Mr. Taylor’s case wy 
subject to further consideration by this Department 


After considering all the available information, it hay | 


now been determined that the granting of clearang 
to Mr. Taylor for access to Secret defense informatio 
is in the national interest. This determination super. 


sedes the one previously announced. 


Very truly yours, 


/8/ A. Tyler Port, 
A. TYLER Port, 
Director, 


Office of Industreal Personnel Security Review, 


GENERAL COUNSEL OF THE DEPARTMENT OF DEFENR 


Washington 25, D. C. 


6 JANUARY 1959, 


JOSEPH L. Ravn, JR, Esq., 
c/o Rauh & Levy, Esqutres, 
1631 K Street NW., Washington 6, D. C. 


DeaR Mr. RavuxH: I write at the direction of the 
Secretary of Defense to reply to your telegram of | 


January 5, 1959, addressed to the Secretary in con- 


nection with the matter of the industrial security | 


clearance of your client, Charles Allen Taylor. 


The language of the order of December 31, 1958 


' 


2 


which reads “* * * hereby superseding all previous | | 
orders in this case’’ completely expunges all previous | 


findings in this case, as if they had never been 


rendered. 


| 


The Secretary, by his “Finding and Order” of | 
December 31, 1958, has found that the requested | 
clearance of Charles Allen Taylor should be gran | 


Very sincerely, 


(Signed) Rospert DEcHERT. 


| 
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THE SECRETARY OF DEFENSE 
Washington 


DECEMBER 31, 1958. 


MEMORANDUM FOR THE ASSISTANT SECRETARY OF DEFENSE 
(MP&R) 


Subject: Amendment of Industrial Personnel Security 
Review Regulation, Department of Defense Di- 
rective 5220.6, dated February 2, 1955. 

The Industrial Personnel Security Review Regula- 
tion, as presently written, has been interpreted and 
administered so as to preclude a Board functioning 
under the Regulation from differentiating between 
levels of clearance when making a determination to 
grant, deny, or revoke a clearance. 

I am advised that during the past several months 
the Office of Industrial Personnel Security Review 
has been making a comprehensive study of the Re- 
view Regulation in terms of its possible improve- 
ment, and that one of the particular aspects covered in 
this study is the matter of providing for Board de- 
terminations which specify the level of clearance to be 
granted. 

Recent developments have underlined the desirabil- 
ity of revising .the Review Regulation in order to per- 
mit the Boards established by it to consider not only 
the derogatory information in a particular case, but 
also the level of classified information at which access 
is sought, and to make a determination which takes 
that factor into account. 

I consider it appropriate, therefore, that the portion 
of the Office of Industrial Personnel Security Review 
study which relates to this matter be separated from 
the remainder and brought to completion as soon as 
practicable in order that necessary action may be 
taken to amend Department of Defense Directive 


waGagcordingly,, — owarp A. QuaRLES, Acting. 
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OPPOSITION TO GOVERNMENT'S SUGGESTION OF 
MOOTNESS 


Far from accomplishing its objective of mooting peti- 
tioner’s case by the eleventh hour clearance granted him, 
all that the Government has done by this last minute action 
isto give the Court a further demonstration of the arbitrary 
nature of a security program in which ‘‘clearance’’ can 
be based on nothing more than the proximity of this Court’s 
process. 

From September of 1956 when petitioner was first ac- 
esed (R. 37) until October 13, 1958, when for the 


second time the Defense Department found him guilty and 
denied him security clearance (R. 120), respondents relied 
upon the accusations of six secret informants who asserted 
and still assert that petitioner was once a Communist 
Party member. Under the pertinent Defense Departinent 
Regulation these informants were not made available for 
petitioner’s examinafion at his security ‘‘hearings’’. After 
this Court granted certiorari to review the confrontation 


1455 











1456 SECURITY AND CONSTITUTIONAL RIGHTS 


issue thus presented, respondents hastily granted pet. 
tioner a clearance—without, however, any CXONeration 
from or recantation of the charges that petitioner wa 


once a Communist Party member and has been untruthfy | 


in denying membership. Under these circumstances thp 
Government’s suggestion that petitioner’s request for jp. 
junctive and declaratory relief is moot cannot be accepted: 


petitioner remains within the scope of the industrial security | 
program, including its continuing ‘‘no-confrontation” pro- | 


vision, and is more than likely to be subjected to renewed 
proceedings upon the basis of the assertions of the giz 


~~ 


unrepudiated secret informants if this Court’s process fade | 


into the distance. As we shall show (see infra, pp. 1) 
to 19), under the repeated decisions of this Court, peti. 


tioner’s continuing subjection to the challenged ‘‘hearing” | 


procedures which have already caused him two and a half 
years of unemployment and security taint provides a clearly 
continuing case and controversy for this Court’s adjudi. 
cation. Indeed, far from rendering the case moot, the 
Government’s latest action only provides additional ground 
for this Court’s review by demonstrating the inevitably 
arbitrary result of basing security determinations on 
secret evidence which permits one conclusion today and 
exactly the opposite conclusion yesterday or tomorrow. 

Thus petitioner is confident that the case is far from 
moot—we respectfully suggest, nevertheless, that the Court 
may want to follow what appears to be its practice in 
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similar cases and postpone the issue of mootness until it 
has had the benefit of the oral arguments. See, e.g., Walling 
y, Helmerich & Payne, 323 U.S. 37, 43; Walling v. Reuter 
('0., 321 U.S. 671; Standard Fashion Co. v. Magrane- 
Houston Co., 258 U.S. 346; Southern Pacific Terminal Co. 
y, LC.C., 219 U.S. 498; United States v. Trans-Missouri 
Freight Ass’n, 166 U.S, 290. The record has been printed 
and petitioner’s brief on the merits is due and will be 
filed prior to this Court’s consideration of the suggestion of 
nootness. Because the question of mootness is intertwined 
with the facts on the merits and beeause oral presentations 
before this Court and interrogation of counsel may provide 
illumination upon the ‘‘likelihood of reeurrence’’, which 
is the touchstone of continuing justiciability, postponement 
of the Court’s determination of the mootness issue would 
bé peculiarly appropiate here. Finally, the far-reaching 
double standard of mootness upon which the Government 
rests its contention (see infra, pp. 14 to 16) would require 
the overruling of decisions of this Court—a course which 
certainly should not be considered without benefit of full 
argument. 

Under these circumstances we believe the Court will not 
want to consider the mootness issue at this time. For the 
Court’s convenience, however, and in response to the Gov- 
ernment’s memorandum, we analyze herein the facts and 
authorities bearing upon the suggestion that no case or con- 
troversy remains for this Court’s adjudication. 


I 
Statement of Facts 


Petitioner was employed from 1941 until 1956 as a tool 
maker at Bell Aircraft Corporation, Buffalo, New York 
(R. 2, 29-30). On September 6, 1956, the Defense Depart- 
ment’s Office of Industrial Personnel Security Review dis- 
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patched a letter to the company suspending all clearanegg 
for access to classified defense information then held by 
petitioner (R. 34). Petitioner was thereupon discharged 
from his employment (R. 30, 40). Shortly thereafter jp 
received from the Office of Industrial Personnel Security 
Review a ‘‘Statement of Reasons’’ for the suspension of 
his clearance (R. 38), charging that ‘‘information befor, 
this Board indicates’’ that in 1942 and 1943 petitioner hag 
been a member of, paid dues to, and held a membership card 
in, the Communist Party. Petitioner promptly entered g 
sworn denial of the charge {R. 42). 

On November 1, 1956, petitioner appeared at a ‘‘hearing” 
before the Defense Department’s New York Industrial Per. 
sonnel Security Hearing Board to defend himself against 
the charge of Communist Party affiliation some 13 or. 14 
years earlier. At theoutset of the hearing, the Government 
made clear that, in accordance with thé pertinent Defense 
Department Regulation,’ it would produce no evidence in 
support of its charge of Communist affiliation or even in. 
form petitioner of the names of his accusers (R. 18, 126 
130). Petitioner, nevertheless, assuming the burden of 
proving his innocence, testified under oath that he had never 
been a member of, paid dues to, held a card m, or aided or 
abetted, the Communist Party in any manner (R. 353-413), 
He not only gave categorical sworn denials to the charge of 
Communism and each facet thereof, but he demonstrated 
his public opposition to the Communist Party program ani 
Communist Party leaders in his local union both during the 


1“No classified information, nor any information which might com 
promise investigative sourees or methods or the identity of confidential 
informants, will be diselosed to any contractor or sontractor employee, or 
to his lawyer or representatives, or to any other person not authorized to 
have access to such information.” Industrial Personnel Seeurity Review 
Regulation, 20 Fed. Reg. 1553, 32 CFR, Part 67 (Supp. 1958). Seetion 
67.1-4. This regulation, challenged by petitioner’s suit, remains unehanged 
today. 
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years in question and continuously thereafter (tbid.). 
lengthy cross-examination by the Board and its counsel 
grved only to reinforce petitiqner’s testimony (R. 369-406 ; 
49-413). Eleven witnesses took the stand to demonstrate 
mder oath that the charges against petitioner were pat- 
atly implausible and wholly false. See Pet., pp. 5-6. 

After three days of ‘‘hearing’’, the record contained 
mly the testimony of twelve witnesses on direct and cross- 
xamination disproving beyond peradventure of doubt each 
snd every charge against petitioner. Nevertheless, on June 
{4, 1957, the Defense Department’s Director of the Office 
of Industrial Personnel Security Review wrote petitioner 
that an adverse determination had been reached and that, 
“in reaching this determination’’, the charges of Com- 
munist Party membership, dues payment, and affiliation, 


‘were all found “‘true as stated’’ (R. 52). On the basis of 
= | this finding, security clearance was finally denied petitioner 
in 


as ‘not clearly consistent with the interests of national 
security’? (tbid.). 

On April 24, 1958, five months having elapsed without 
ution by. the Defense Department on petitioner’s direct 
appeal to the Secretary, petitioner filed this suit for injunc- 
tive and declaratory relief in the United States District 
Court for the District of Columbia seeking a review of the 
denial of his clearance without confrontation by his accusers 
(R.1). On May 30, 1958, more than six months after peti- 
tioner’s appeal to the Secretary of Defense and more than 
tix weeks after the institution of this action, petitioner was 
advised by letter from the General Counsel at the direction 
ofthe Secretary of Defense that the case was being returned 
tothe Hearing Board for further proceedings. In so doing, 
however, the Defense Department stated that the former 
adverse determination against petitioner, based on the 
statements of the secret informants, ‘‘was neither arbitrary 
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nor capricious but was, on the contrary, reasonably Sup. 
ported’’ (R. 59-60). 

On June 19, 1958, the Hearing Board transmitted to peti. 
tioner an Amended Statement of Reasons (R. 68), contain. 
ing charges substantially identical with the former charges 
The only real difference was that, instead of the former 
allegation that ‘‘information before this Board indicates” 
‘‘may still have membership in the Com. 
munist Party”’ (R. 38), it was now alleged that the informa. 
tion before the Board indicated that petitioner had beop 
expelled from the Communist Party in 1943 (R. 68). Ip 
addition, in a civil administrative ‘‘indictment’’ for per. 
jury, petitioner was charged with false testimony at his 1956 
hearing in denying former Communist Party affiliation (seo 
Appendix A, p. 31, wfra). Petitioner immediately denied 


that netitioner 


aaa 


the amended charges under oath (R. 80). A hearing was | 


scheduled for July 11, 1958, and petitioner appeared with 


counsel ready to face his accusers only to be told by the | 


Board that no decision had yet been reached on whether | 


‘ i Ls ie oe ‘vm \° rr 
0 COniTol eegate with } 


us accusers (R. 89). The hearinewas 


continued (R. 94). On August 1 the hearine was reconvened | 


and this time the Government flatly announced that it was 
not going to confront petitioner with his accusers (Pet. p. 
8). Instead the Board's Chairman read into the record ay 
anonymous synopsis of accusations by six informants that 
petitioner had been affiliated with the Communist Party in 


1942-43 (R. 102-104). It was quite clear from this svnopsis | 


and other indications in the record that the Board itself 
was forced to rely solely on second-, third- and fourth: 
degree hearsay assertions against petitioner by persons the 


Board never examined and that petitioner’s accusers are | 


not federal agents seereted in the Communist Party but 
merely casual informants engaged in private slander (see 
Pet., pp. 7-8, 14). 
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On September 12, 1958, petitioner filed in the District 
Court a Motion for Summary Judgment to which respond- 
ents cross-moved. A few minutes before the October 14th 
argument in the District Court on these motions, counsel 
was informed that petitioner had once again, on October 13, 
1958, been finally denied security clearance. On that date 
the Defense Department for the second time made a final 
administrative determination finding petitioner a security 
risk and denying him access to secret information (R. 120- 
124). The Department found the charges ‘‘true as stated”’ 
and particularly found that petitioner had ‘‘deliberately 
and knowingly ’’ made ‘‘ false or misleading’’ denials of past 
Communist affiliation (R. 122-123; see Appendix A, infra, 
p31). Asa result of this latest administrative action on 
October 13th, the Government on the following day formally 
withdrew in District Court its prior contention that 
petitioner had failed to exhaust his administrative remedies 
(R. 459). The District Court, although ‘‘concerned about 
the administrative proceedings’’ (R. 473-474), entered sum- 
mary judgment for the Government (R. 475). 

On November 8, 1958 the petition for certiorari was filed. 
On December 8, 1958, less than two months after petitioner, 
on the basis of information from secret informants, had 
heen finally determined to be a security risk and to have 
committed perjury in denying Communist Party affiliation, 
the Solicitor General informed this Court that the case was 
the subject of review ‘‘by the Departments of Defense and 
Justice.’?* On December 15, 1958, this Court granted cer- 


*The Government states in its Memorandum on Mootness that “the 
present case has been the subject of continuing administrative review 
by the Departinents of Defense and Justice” (p.5). We are eertain that 
the Government does not mean to imply te this Court that the ease was 
under “administrative review” between the time of the second final denial 
of clearance on October 13, 1958 and the Solicitor General's entry into 
the case after the th petition for certiorart was filed on November 8, 
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tiorari and assigned the case for argument immediately 
preceding Greene v. McElroy, No. 180. On December 31, 
1958 the Acting Secretary of Defense found that the ‘clea, 
ance of Charles Allen Taylor is in the nattonal interes,” 
As unusual as was this sudden and belated about-face, eye, 
more unprecedented was the failure of the Secretary to 
make the preseribed determination that petitioner’s clear. 
ance was ‘‘clearly consistent with the interests of the n. 
tional security’’ (Industrial Personnel Security Reviey 
Regulation, Section 20c) and to issue findings on each of the 
charges against petitioner, notwithstanding the fact that | 
the Department’s own Regulations require that all security | 
determinations ‘‘shall include a finding with respect to each | 
of the allegations set forth in the Statement of Reasons” 
(Industrial Personnel Security Review Regulation, Section 
20d). 

On January 5, 1959, petitioner’s attorney sent a telegram 
to the Seerctary of Defense (see infra, Appendix B, p. 33) 
requesting the issuance of the required findings and specif. 
ically asking for findings (1) reversing all the earlier find. 
ings, (2) withdrawing the false charges, (3) announcing 
that Mr. Taylor had never been a member of the Com | 
munist Party, never paid Communist Party dues, never at- 
tended Communist Party meetings, ete., and (4) establish. 
ing that he has been truthful in so asserting. The only 
response to this telgram was a Ictter of January 6, 1959 | 
from the Department’s General Counsel rejecting sub 
silentio petitioner’s request for affirmative findings and 
merely stating that ‘‘The language of the order of Decen- 
ber 31, 1958 ,which reads‘. . . hereby superseding all previ- 
ous orders in this case’ completely expunges all previous 
1958. Asa cantien of fact, the Government itself concedes that “a fin 
administrative determination having the effect of . denying ‘secre!’ 


clearance to petitioner was made on October 13, 1958” (Governues 
Memorandum on Mootness, p. 4). 
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fndings in this case, as if they had never been rendered”’ 
(see infra, Appendix. B, p. 34). Thereupon, on January 
10, 1959, petitioner’s attorney addressed another telegram 
(see infra, Appendix B, p. 34) to the Secretary of Defens» 
referring to the ‘‘unresponsive’’ nature of the January 6tl: 
reply and again requesting the issuance: of exculpatory 
findings that petitioner-had never been a Communist Party 
member and that his denial of such membership had not 
eon perjurious. No response has been received. 
Petitioner is now employed by Bell Aircraft under the 
cloud of two and a half years of grave charges and without 
the benefit of findings clearing him of those charges or re- 


| pudiating the assertions of the six seeret informants. > In- 


deed, petitioner has already once more been required to fill 
out personnel security questionnaires, including question- 
naires concerning past Communist affiliation, which are the 
first steps in the standard security clearance procedure to 
which petitioner is now apparently once more being 
subjected. 


Notwithstanding :. 


(i) that the Defense Department refuses to admit any 
error in its two and a half years of denial of petitioner’s 
clearance without confrontation; steadfastly niaintains 

_the validity of the ‘‘no-confrontation”’ provision of its 

Regulations; refuses to repudiate the accusations by 
the six secret informants which it.can use against peti- 
tioner again at any time under its no-confrontation 
Regulation, and 

(ii) that the Justice Department concedes (p. 7) that 
the ‘‘injurions conduct’? which petitioner secks to 
restrain and have declared unlawful ‘‘may or may not 
few ...’’, 
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the Government now has the temerity to suggest that predice 
its belated action has deprived this Court of its power gf ae * 
determination. But ‘‘clearance’’ without the AC judicatio| guetta 
petitioner seeks concerning the contested ‘‘hearing” pro.| diction 
cedures is of little value to petitioner who is faced wi, (‘ases 
the strong likelihood of renewed loss of clearance under {ly | Asl 
same procedures which have already caused him two an | of cha 
a half years of heartache and penury. As we will show | 
(infra, Point II), it is the firm and repeated holding of 

this Court that suits for declaratory aud injunctive relief 
are not mooted by discontinuance of defendant’s challenge! geeks 
conduct where there is a reasonable possibility of its re-| Ags’m, 
currence. And, as we shall also demonstrate (infra, Point| 1,8, 3 
III), there is a very substantial likelihood that petitioner | and wl 
will once again be subjected to loss of security clearane: | which 
and employment under the unfair and arbitrary ‘‘hearing”| Term 
procedures he challenges, unless a judicial declaration of | paugi 


constit 
violati 
; have ¢ 


their invalidity is forthcoming. The applicable decisions of}. Ry 
this Court and the facets of petitioner’s case -demonstrate pertir 
that. there continues to be a very real case and controversy | the ex 
before the Court and that all policy considerations iilitate | the ni 
in favor of its resolution. | on m 
| 13): 
I | ec 
Suits for Declaratory and Injunctive Relief Are Not Mooted | i 
by Discontinuance of the Challenged Conduct Wher | é 
There Is a Reasonable Possibility of Its Recurrence | 
Time and again this Court has rejected the contention | , 
that suits for. injunctive and declaratory relief are abated | 
merely by the discontinuance of the challenged activity. | 
Since equity actions are preventive rather than ree | 
tory (see Swift & Co. v. United States, 276 U.S. 311, 326), | 
this Court has uniformly held that cide of the | i 


challenged conduct upon which such suits are initially | parti 
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predicated, does not deprive the Court of power to adjudi- 
ai @8 eontroversy and issue a decree preventing re- 
gurrence. See cases collected in Diamond, Federal Juris- 
diction to Décide Moot Cases, 94 U. Pa. L. Rev. 125; Note, 
(‘ases Moot on Appeal, 103 U. Pa L. Rev. 772. 

As long as there is possibility of recurrence, cessation 
of challenged activity does not deprive federal courts of 
constitutional authority to grant relief against renewed 
violations. This rule applies equally where private persons 
have discontinued activity against which the Government 
seeks relief. (U’nited States v: Trans-Missouri Freight 
Ass'n, 166 U.S. 290; Walling v. Helmerich Payne, 3233 
US. 37; United States v. W. T. Grant Co., 345 U.S. 629), 
and where the Government has discontinued activity against 
which private persons seek relief (see Southern Pacific 
Terminal Co. v. ICC, 219 U.S. 498, 514-16;-McGrain v. 
Daugherty, 273 U.S. 135, 180-182; Panama Refining Co. 
v. Ryan, 298 U.S. 388, 413-14).* A clear exposition of the 
pertinent authorities appears in the Government's Brief in 
the ease of United States v. W. T. Grant Co., 345 U.S. 629, 
the niost recent judicial reaffirmation of the applicable rule 
on mootness, where the Government pointed out (pp. 11- 
13): 

‘“*Voluntary discontinuance of an alleged illegal 
activity does not operate to remove a case from tha 
ambit of judicial power.’ Walling v. Helmerich 
Payne, 323 U.S. 37, 43. As the Court. further said in 
that case (tbid.), where the defendant. ‘has consistently 
urged the validity’ of the conduct which he has diseon- 
tinued and would be free to resume it if no judicial 
restraint were imposed, there is ‘an actual controversy, 
and adverse interests’ (Lord v. Veazie, 8 How. 251, 





*This broad principle applies equally in litigation between private 
parties. See Goshen Mfg. Co. v. Myers Mfg. Co., 242 U. S. 202. 
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255), with a ‘subject-matter on which the judgment q 
the court can operate’... | 

‘¢ .. mere abandonment of the challenged aaa 
particularly after suit to enjoin them has been filed: 
does not put an end to the controversy. United Stuy 
v. Trans-Missouri Freight Ass’u, 166 U.S. 290, 207.2) 


Co., 304 U.S. 237, 260; Walling v. TTelmerich & Payiy 


Wa 
Uni 
is fi 
pub 
sett 
Sta 
at } 


323 U.S. 37, 42-438. Cf. National Labor Relations Bou To the 
v. Mexia Textile Mills, 339 U.S. 563, 567-568. An actig,| begs w 
to enjoin an order of the Interstate Commerce Coy.) scePte’ 


Federal Trade Commission v. Goodyear Tire & Rubl, | 


mission has been held not moot even though the one 
had expired, where the order“ was capable of repetitioy| 
by the commission and was a matter of public interest 
McGrain v. Daugherty, 273 U.S. 135, 182; Souther 
Pacific Terminal Co. v. Interstate Commerce Commnis.| 
sion, 219 U.S. 498, 514-516; Southern Pacific Co, y 
Interstate Commerce Commission, 219 U.S. 433, 432.., 
As long as the ‘issue as to whether future violation 
should be enjoined’ is still before the court,. the case is 
not moot.”’ 

This analysis by the Government was fully.approved in this 

Court’s decision in the Grant case, which explicitly re. 

affirmed the traditional rule that 


“* . . cessation of allegedly illegal conduct does no 


deprive the tribunal of power to ‘hear and deternine 
the case, i.e., does not make the case moot. United 
States v. Trans-Missouri Freight Ass’n, 166 US. 29; 
Walling v. Helmerich & Payne, Inc., 323 U.S. 37;.Heell 
Co. v. Bowles, 321 U.S. 321. A controversy may remail 
to be settled in such circumstances, United States \, 
Aluminum Co. of America, 148 F. 2d 416, 448; eg, @ 
dispute over thé legality of the challenged practices 
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Walling v. Helmerich & Payne, Inc., supra; Carpenters 
Union v. Labor Board, 341 U.S. f07, 713. The defendant 
is free to return to his old ways. This, together with a 
public interest in having the-legality of the practices 
settled, militates against a mootness conclusion. United 
States v. Trans-Missouri Freight Ass’n...’’ (345 U.S. 
at p. 632). 


To the no-case-or-controversy contention, .one presently 
ing urged by the Government, the decision gave the long- 
accepted. response that: 


‘‘Along with its power to hear the case, the court's 
power to grant injunctive relief survives diseontinn- 
ance of the illegal conduct. Hecht Co. v. Bowles, supra; 
(roshen Mfg. Co. v. Myers Mfg. Co., 242 U.S. 202. The 
purpose of an injunction is to prevent future violations, 
Swift € Co. v. United States, 276 U.S. 311, 326, and of 
course, it can be utilized even without.a showing of past 
wrongs’’ (at p. 633). 


The Court emphasized that discontinuance of challenged 
enduct, even when accompanied by a profession of its 
permanent abandonment ‘‘does not suffice to make a case 
moot’’, although ‘‘it is one of the factors to be considered 
in determining the appropriateness of granting an injunc-. 


| tion against the now-discontinued acts’? (emphasis sup- 


plied). Cf. Walling v. Youngerman—Reynolds Hardwood 
Co., 325 U.S. 419, 421. 

It is too late in the day to question this Court’s authority 
to adjudicate a suit for declaratory or. injunctive relicf 
where the conduct upon which the action.is predicated has 
been discontinued while the case is sub judice, under circun- 
stances giving no assurance against its repetition. In such 
cases this Court has expressly upheld and exercised its 
jurisdiction on numerous occasions ever since its deci- 


46949 O—60—pt. 3 s4 
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sion in United States v. Trans-Missourt Freight Ass's | 
166 U.S. 290.* 


Nor is it of any avail for the Government to sugges 
as it does in.its Memorandum (p. 7), 
suit is against. the Government, the ‘‘situation is not at al 
the same as if a private defendant had voluntarily cease 
some challenged conduct alleged to be unlawful.’’ Thi 
suggestion of a ‘‘double standard”’ of mootness was on 
ago expressly rejected by the Court in Southern -Pacijc| 
In its Brief in the! 
the Government had te.| 
where this Court | 
first applied the continuing jurisdiction principle, and| 
suggested that ‘‘in the Trans-Missourt case the public | 
interest was concerned in having the case heard whieh | 
the railroads contended was moot, | 


that, because the 


Terminal Co. 
Southern Pacific 
ferred to the Trans-Missourt decision, 


. 219 U.S. 498. 
“ase (at p. 20), 


But this Court's 
opinion (219 U.S. at 516) rejected any distinction betwee 


the contrary situation exists 


cases where private individuals have discontinued conde 
the Government seeks to enjoin (T'rans-Missouri) ani 
these in which the Government has discontinued conduel | 
private individuals seek to have declared unlawful (South 
orn Pacific), holding that the circumstance 
Government is the respondent, not complainant, does nol 


ie Terminal Co, \ 


392; Panama Refining Cov. 
Pennsylvania 
United States v. 


5) ed= ah Ww walling \ e: 


*. draooducar Co,, 
Royal Co-op., 
Helmerich a 
Ford Motor Co, 
Crom aaa: 
Meria Textile 567- 8: Henderson Vv: 
United States 


Carpenters Union v. Labor Board, 357 U.S. 93, 97, n. ‘ 
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lessen or change’’ the Court’s constitutional authority to 
adjudicate a suit involving a recurring public controversy.’ 
Subsequent decisions of this Court have adhered to the 
Southern Pacific ruling, upholding its authority to adjudi- 
eato suits for prospective relief against governmental 
conduct which *has been discontinued but is subject to 
renewal. See, e.g., Panama Refining Co.. v. Ryan, 293 
US. 388, 413-14; Leonard v. Earle, 279 U.S, 392; MeGrain vy. 
Daugherty, 273 U.S. 185, 180-182; cf. United States v. Rock 
Royal.Co-op., Inc., 807 US. 533, 535-6; FTC v. Goodyear Co., 
404 U.S. 257, 260; Fuswick v. United States, 329 U.S. 211, 
4-29; Henderson v. United States, 339 U.S. 816, 823. 

The ‘case or controversy”? clause of the Constitution 
does not discriminate against private actions; no reason, is 
urged or appears why this Court should overrule Southern 
Pacific and later cases to create a double standard of moot- 
ness, On the contrary, if any double standard were appro- 
priate in this area, it is the individual who should be 
favored. The Government is, after all, amply protected 
against recurring private violations of Jaw even without 
injunctive relief---not only by the vast financial and per 
sonnel resources it can marshal against renewed violations, 
Int also by a substantial arsenal of statutory power to 
obtain expeditious restraint against violators. ‘The indi- 
vidual, on the other hand, has no sueh extra-jndicial re- 
sources, financial or statutory, against recurrent violation 
of his rights by the Government. Petitioner's own reeord 
ix Wustrative—two and a half vears of ‘degradation: and 
memployment, coupled with vast legal efforts euhuinating 
in this Court, were required before petitioner was able to 


*The Court later reaffirmed the faet that there were only “immaterial 
diferences” between Southern) Pacifie and Trans-Missouri, and pointed 
out that “in terms the ruling in the Southern) Pacific Case was based 
upon the decision in the Trans-Missouri Case.” United States v. Iam- 
hurg-Amerikanische Co., 230 U.S. 466, 477. . 
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achieve any redress whatever. We find difficulty in under. | 
standing the basis for the Government's suggestion of , 
double standard of mootness which would deny relief to th 
largely defenseless individual, while affording it to the all. 
powerful Government. 

In any event we do not believe this Court will seriously 
consider overruling Southern Pacific and adopting tly 
double standard there rejected when the Government cifm 
neither policy nor precedent for such a sharp break wit) 
established law. Thus. although the Government city 
twenty-six cases for its mootness contention, not a singl: 
one affects the pending issue. Twenty of the cases wor 
decided by this Court without opinion and in most of thes 
the suggestion of mootness was either unopposed or urge 
by all parties. Of the six remaining cases, in whieh tip 


grounds of decision were announced, five do not bear por | 


the Trans-Missouri—Southern Pacific rule on which peti: 
tioner relies * and the sixth is in no sense inconsistent with 
i 

6 California v. San Pablo d& Tulare RAR. Co., 149) U.S. 308, was 
a suit by the state to recover assessed taxes which was mooted by their 
payment. ('nited States vy. Alaska S.S. Co., 253 US. 113, was a suit 
to annul an ICC order prescribing two forms of bills of lading whieh 
was mooted by passage of the Transportation Act of 1920 requiring diller- 
ent forms of bills of lading from those challenged in the smt. © Brown 
low v. Schwartz, 261 U.S. 216, was an action to compel issuance of a 
building pemnit which was mooted by issuance of the permit. construe 
tion of the building and termination of plaintiff's financial interes 
therein. U.S. ex rel. Norwegian Nitrogen Products Co. v. US. Tarif 
Commission, 274 U.S. 106, was a suit by a foreign importer to compel 
revelation of information at a discretionary hearing before the Tarif 
Comnnis-ion which was mooted by completion of the Commission's dis- 
cretionary function and President&l issuance of the revised tani 
United States v. Munsingwear, 340 U.S. 36, was not a deeision on the 
issue of mootness at all, but simply involved the res judicata effeet. of an 
carlier lower court determination of mootness. 

7 Commercial Cable Co. v. Burleson, 250 U.S. 360. There, pursuant to 
Joint Resolution of - Congress passed on July 16, 1918, “during the 
continuance of the present war” the President was authorized to take 
possession of marine cable systems. Plaintiffs were owners of a cable 
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| Having neither policy nor precedent with which to with- 
) sand the established rule, the Government simply secks to 
| evade it by urging that the granting.of security clearance 
| “ave petitioner all he might have sought in this litieation 
anil all that the courts could afford him. Thus the Govern- 
| | ent's Memorandum (p. 6) states: 

I “The ultimate relief whieh might be soucht in this 
at litigation (but was not in fact soueht), ie. a deter- 
mination of cligibilitw: for aceess to classified defense 


information, has been afforded petitioner by the new 


rl) 

j administrative order, No further relief from the re- 

ia} spondents is available, or can be granted to petitioner 

wd | in this proceeding.” 

iw | Tre Government is wrong on several counts: actdetermiina 

w| tion of eligibility for access to classified defense infortia- 

i tion’ that is, clearance—-is not the relief sought (which 

ih the Government concedes), is hot **the ultimate relief whieh 
might be songht’’, is not all the relief Savailable’* to and 
required by petitioner and is not all the relief which *tean 

| le eranted to petitioner in this proceeding.’ 


(i) Actually, petitioner las not yet obtained the relief to 
which he addressed the \ Cry first praver oft jis complaint 


ris | 


rs. | adeclaratory jJudement that 
| ‘olaintiff is entitled to a full and fair hearing 








re before defendants or their agents upon the charges 
rift | ar intial eile 
pel system seized pursuant to Presidential Proclamation of November 2. 
if 1918. While the case was pending before this Court) the plaintils’ 
- property was returned to them by Presidential order. Under these 
nf cireumstanees plaintiffs’ faneiful contention that the }irers Ha wean 
the he wrongfully taken” was necessarily dismissed by this Court. At the time 
an of this Court's mootness deeision (June © 1919), the Armistice had been 

| in effeet since November 11, 1918, and even the Peace Conference liad 
to | heen concluded. These events certainly left) nme reom fer the possi- 
& bility that the President would once more seize the lines “during the 
ake rontinuanee of” the war. The ease is thus entirely consistent’ with the 
le Trans-Missouri— Southern Pacific doctrine. | 

} 
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against him, at which hearing he is given opportunity | 
to be confronted with the witnesses and the evideng 
upon which the charges are based.’’ 


Of course petitioner might also have sought what the Solig. 
tor General concedes that he did not seek—a judicial resto. | 
ration of his security clearance—in addition to injunetiy | 
and declaratory relief against the Department's untaj 
hearing procedures. But however that may-be, it is a 
undeniable fact that petitioner has not yet been afforded 


his requested adjudication that the no-confrontation ‘1. | 





quirement of the Defense Department's Industrial Seeurity | 
Hearing Regulations is constitutionally and statutorily | 


defective. That Regulation continues in effect withoy 
alteration, and as we demonstrate hereafter (see infra. py, | 


tioner will again suffer thereunder unless he obtains bjs 
requested relief. 

(ii) The hasty last minufe ‘‘clearance’’ is not. all. the 
relief ‘‘available’’ to and required by petitioner. Far fron 
it, petitioner will never be safe while the Defense Depart 
ment refuses to find thaf the statements of the six seere 
informants are false and insists thatt has a rieht to retry 
petitioner at any time without benefit of confrontation, ly 
view of the likelihood of reeurrence (see pp. T2S8, i 
fra), we respeetfully suggest that the *frelief™* which the 
Government has given petitioner—clearance good for this 
day and this day only—is far from the ‘favailable’® and 
needed protection of a judicial declaration invalidating the 
‘‘no-confrontation’’ hearing procedures. 

(iii) The Government’s belated clearance is not all the 
relief which this Court can afford him. An injunetive or 
declaratory decree that petitioner is entitled to a fair hear: 
ing will make impossible a repetition of two and a half years 


19 to 28), there is the strongest likelihood that 4 
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of security taint and unemployment. As we have already 
demonstrated, nothing in the ‘‘case or controversy’’ limita- 
tion upon this Court’s jurisdiction grants the Government 
a weapon with which to disarm this Court so that it becomes 
incapable of protecting litigants and vindicating their rights 
avainst recurrent oppression.® 

‘It is thus clear that, where as here there is a likelihood 
that petitioner will once again be subjected to the unfair 
hearing procedures prescribed by the Department’s no- 
confrontation Regulation, this Court’s jurisdiction 1s not 
lefeated by the Government’s last minute attempt to pre- 
vent its exercise. We turn now to demonstrate the real like- 
lihood that, unless judicially restrained, respondents will 
ouee again deprive petitioner of that right to a fair hearing 
which he asks this Court to deelare and vindicate. 


III 


There Is Substantial Likelihood That Petitioner Will Once 
Again Be Subjected to Loss of Security Clearance Under 


the Unfair and Arbitrary Hearing Procedures Which 
His Suit Challenges 


This Court has stated in different ways what degree of 
probability of recurrence is required in order to invoke 


*The Government also suggests (p. 7) that petitioner's “suit attacks, 

wt merely some injurious conduet which may or may not. reenr, 
wt a particular official administrative order’ which has now been 
wplaced by a different order. Of course petitioner’s suit) involved 
“ particular official administrative order"; much, if not most, action 
fo restrain governmental conduet is instituted to affect a particular 
onder then outstanding. But it is the very essenee of the Southern 
Pacifie doctrine that the expiration or withdrawal of a particular goev- 
ermmental order does not moot a case when there is a likelihood of the 
issuance of a new order adversely affecting the rights of the litiennts. 
Ne cases cited supra, p. 15. Petitioner's complaint was predicated 
uwm the Defense Department's proceedings eulminating in an adverse 
onler reflecting a course of injurious conduet which even the Govern- 
nent admits “may reeur” unless judicially restrained. 
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equity jurisdiction when challenged conduct has been dic 
continued. t has held adjudication on the merits ayy 
propriate where the discontinued conduct is ‘capable , 
repetition’’ by defendant (Southern Pacific Terminal ( 


J 


v. ICC., 219 U.S. 498, 514-16; WeGrain ve Daugherty. 


{+ 
U.S. 135, 182), where defendant is ‘* free to résime’” hi 
conduct (Walling v. Helmerich d&& Payne. 323 US. 37) 
or where circumstances ‘‘ permit the recurrence’’ (HHyy. 


derson v. Umited States, 339 U.S. 816, 823): and it hans 


recently approved Judge Hand’s formulation requiring 
defendant to demonstrate that ‘‘there is no reasonable cr. 
pectation that the wrong will be repeated” (United States 
v. W. T. Grant Co., 345 U.S. 629, 633). Tf these he th 
controlling criteria, no more need be said; clearly, respond. 
ents are ‘‘free to resume’? their proceedings against peti 
tioner and, far from attempting a demonstration to the 
contrary, the Government coneedes that the injurious cop. 
duct may recur (p. 7). 

Even assuming, however, that the standard were stricter 
than a.mere ‘feapability’’ of resumption and were to re. 
quire a showing of its ‘‘likelihood’’y’ petitioner's case 
eminently meets established standards for finding sueh a 
likelihood of renewal. Thus, in determining whether there 
is sufficient probability of renewal to avoid a contention 
of mootness, this Court has particularly emphasized two 
criteria: 

First, whether the discontinued aetivity reflects an iso 
Jated instanee or a continuing course of conduct, and, 

Second, whether discontinuance occurs at a time and ina 
manner reflecting confession of error aiid renunciation of 


9“The fundamental issue is whether the aets sought to be enjoined 
have been completely abandoned, or whether there is & likelihedd of their 
renewal.” Diamond, Federal Jurisdiction to Decide Moot Cases, 4 U. Pa 


L. Rev. 125, 137. 
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the challenged practice or merely at oa time and in a 
SP oonammer c:aleulated to prevent impending judicial redress 
vert sta practice Whose Propriety defendant continues to 
yscell. 
Alihough elthier of these tests, if met, is sufheient to 
sustain ai Finding of “likelihood of renewal’, we shall 
How thiset. ats oa odnatter of faet, petitioner Ss Case clearly 
Poneets both of these guiding criteria. 
: 3 
| 
| \, I hilicrane r Lee Widnes Subj el to Rew wed Loss of ("le adr- 
eb ates Wothout Confrontation om the Defense Departinent’s 


9g | Continuing Clearance Program 


lnomeasuring the likelihood of renewal a primary test 


applied Ir this Court is whether the discontinued activily 


"1 upon Which the request for injunetive relief is predicated 
he | represents an isolated act or merely one ina continuing 
" hte Ease Southern Pacific Te rminal Co. ¥. re. 219 
US. $98, 514-16: Leonard ve Barle, 270 US. 302: MeGrain 
mh yy. Dangherty. 203 US. Tio: 94 0. Pa. L. Reve at 135-137 
FP oand cases cited). Petitioner, a highly skilled tool maker, 
NY is clearly subject.to a continuing series of security sereen- 
a | ngs and procecdings as long as he continues to practice his 
Te) Ssonsitive’* skilbat Bell Aireraft or elsewhere. 
n | Security screciing, Whether of Govermnuent employees or 
WO} of industrial workers, is in its very nature-a continuing 
process. ATL of the Government's loyalty and security pro- 
grams have been based upon the proposition that the ‘in- 


ternal security of the Government demands continuous 
na} screening, scrutiny and surveillanee of present and pros- 


of} pective employees.’’'® Pursuant to this poliey the Defense 


"See Report of the President's Temporary Commission on Employee 
inet ae Nn id) OA. oe a. a : s 
bit ayalty, March 22, 1947; Appendix, p. 1331, 1338, Hearings Before 
hie 


ne Subcommittee of the Committee on Post Offiee and Civil Service, 
Vnited States Senate, 84th Cong., Ist and 2d Sessions, on “* Adninistra- 
lon of the Federal . Employees’ Security Program.” 
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Department Regulations, like the other Government security | 


programs, permit, and in practice result in, contimoay 
screening and regular reopening of aceurity clearances" 

Thus, no finality attaches to the granting of a security 
clearance under the Defense Department’s ‘‘coutinuoy 
surveillance’’ program. But, in measuring the likelilood 
of a renewal we do not rely merely upon the continuing 
nature of security surveillance as a matter of law and out 
ernmental policy, but also upon the consideration that as y 
matter of fact those whom the Government once finds suspect 
are subject to an unending series of security charges, re. 


hearings and redeterminations. In the words of the Chair. | 


man of the American Federation of Scientists testifying 
before a Senate Committee: 


“Multiple jeopardy has oceurred many times in 
security cases. At Fort Monmouth virtually all of the 
20 or 30 individuals charged or suspended had beer 
cleared several times previously, and most of them were 
reinstated after full hearings. At present a man wust 
be cleared ayain whenever shifting to a new agency, or 
to a new geographical division of the same ageney, 
Some individuals have been cleared 20 times. This ts 
hard on morale, a source of worry to the individual, 
causes delays and inefficiency and is unnecessarily 
expensive. 

‘‘T could speak of my own experience, of having to 
have an additional two clearances, including making out 
the PSQ’s all over again when IT was to do some work 
on the west coast of this country for the Atomic Knergy 


11 Armed Forces Industrial Seeurity Regulation, dated Septeuber 
21, 1956, Section 6-110; Seetion 2-202b, ¢; Section 2-209b; Tndustnal 
Personnel Security Review Regulation, Section 21, 22, 24(c). 
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Commission, although I had already been cleared on the 
east coast; there was a new security investigation.** '* 


A recent study by Professor Ralph Brown of Yale Law 
School provides a table of * Previous Loyalty-Security Pro- 
wedings *? ina sample of 537 cases.) Phe data sliaws that of 
these 337 cases almost half the employees were subject to 
multiple proceedings. This absence of finality in clearanee 
has led to reform recommendations by a Comunittee of the 
Yew York City Bar Association. In its 1956. study of the 
general subject, ** The Federal Loyalty-Seeurity Program,"’ 
the Commutites states (iat p. TS4) : 


“Successive security determinations coneerning a 
particular individual are now frequent. They are 
an unsettling factor in the security programs. — lm- 
plovees subject to repetition of clearance are placed 
nider an annoying burden. The impact is unfortunate 
upon the government also, for employees are discour- 
aved from taking or continuing in jobs subject to the 
security systent when they are faced with repeated 


security proceedings,” 


And if there were any remaining doubt concerning the 
amtinuous subjection of employees, especially those once 
suspect, fo proceedings under the Government security pro- 
grams, this Court need look no further than the reeord 
in¢ases recently before the Court itself: 

In Peters ve Hobby, 349 U.S. 331 (see Brief for Peters, 
pp. 3-5), the employee was subjected to three separate 


Hearings before ao subcommittee of the Committee on Government 


Qeration=, Sith Cone. Ist Sess. on S.J. Res. 21, p. 411. And see 
testimony of John Phelps, Seeretary, Scientists Committee on Lovalty 
amd Security, Federation of American Scientists, Hearings, supra, ne 9, 
atop. 906, 


1 . : ; ie Yale ; : 
Brown, Loyalty and Security (1958, Yale [ niversity Press), Appen- 


dix By p. #1. 
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clearance proceedings. In January 1949 Dr. Peters yy. 
ceived and filled out a loyalty interrogatory. Shorty 
thereafter he was informed that the Public Health Servie 
loyalty board had found no evidence of any dislovatty, 
Two years later, in December 1951, he was informed that 
his loyalty was being reexamined. Following charges syd 
a formal hearing, the Board again determined, in May o: 
1952, that there was no doubt as to Dr. Peters’ loyalty. Oy 
year later his case was reexamined on its own motion hy 
the Civil Service Commission and after various proceedings 
it was determined that there was a doubt as to Dr. Peters’ 
lovalty and he was dismissed. 

Service v. Dulles, 354 U.S. 363, is equally illustrative 
(see Brief for Service, pp. 4-7). In 1945, following ay 
incident which led the State Departinent to question My, 
Service’s loyalty, he was suspended but subsequently re. 
instated in his job in August of 1945. TLis case was re- 
viewed a number of times by the State Department which 
cleared him in 1946, 1947 and 1949. Nevertheless, in 1950 he 
was charged and a hearing was held. before the Department 
of State Loyalty-Security Board which found him to be 
loyal. In July of 1951, on a reconsideration, that Board 
reaffirmed its 1950 finding. In the fall of 1951 new hearings 
were ordered, resulting in an adverse determination and, 
subsequently, in his dismissal from the Foreign Service. 

Greene v. McElroy, No. 180,, presently pending, is also 
enlightening. Prior to 1951 Mr. Greene has been cleared for 
‘‘top secret.’? In that year his clearance was suspended, 
charges were issued and hearings held, resulting in the final 
restoration of his clearance. Nevertheless in April of 1955 
the Seeretary of Navy on his own motion and without prior 
warnings or procecdings revoked Mr. Greene’s clearance as 
‘not clearly consistent with the interests of national se. 
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euritv.’" That result was reaffirined after a new set of 
hearings." 

Thus this Court need not go beyond the eases recently 
before it to find how.continnously and endlessly those .onee 
suspect are subjected to sceurity proceedings. But what 
makes petitioner’s renewed subjection to the unfair hearing 
procedures preseribed hy the Defense Department even 
more probable is the fact that, far from renouncing the 
accusations of the six secret informants against petitioner 
npon Which it has rehed for two and a half. years, .the 
Government has refused tomake findings repudiating these 
veret informants. The Defense Department continues. to 
siirm not only the legality of its Regulation under whieh 
confrontation has twice arbitrarily been denied: petitioner 
and will again be dented hin. in new proceedings, but the 
Department still refuses to accept petitioner's sworn affir- 
mation that he Was never affated with the Comununist 
Party. We turn now to this demonstration. 


BR. The Govermment’s Last Moment Ath wypl to Acoid an 
Adjudication Reflects No Abandonment Bither of Its 
Accusations Agqaust Petitioner or the Citar Wearing 
Procedures Presently in Tssie, 


An important: clement in’ this Court’s determination 
whether challenged conduct is) sufficiently likely to be 
renewed to warrant-the erantine of injunctive or deeclara- 
tory relief is whether the abandonment is accompanied by a 
eofession of the error and wronefulness of the challenged 


"WOne of the Jandmark ‘cases om the Defense” Department's lndustrial 
Serity Program is that of Edward U.Conuden. As director ut vex eh 
at Corning Glass, Dr. Condom wa- required to have secuvitv’ clearance, 
Having suceessfully survived numerous stecessive clenrance proceedings 
tween 1940 and T9957, Dr Condon was nevertheless denied clearance 
Ww the Seevetary of the Navy in Qetober, 14, wherenpon he vesiened 
his position rather than face a lifetime of continuing security progeedines, 
See New York Times, December 14,.1954, pp. 1, 20. 
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conduct or reflects merely a desire by defendants to avoid 
a binding adjudication which would preclude repetition of 
their unlawful activity. See Goshen Mfg. Co. v. Myers Mfg, 
Co., 242 U.S. 202; Walling v. Reuter Co., 321 US. 67}. 
Walling v. Helmerich d& Payne, 323 U.S. 37; 94 U. Pa 
L. Rev. at 140 and cases cited. We doubt that even the 
Government will suggest that its last-minute action refleets 
anything except the latter consideration. 

As we have seen (supra, pp. 8 to 10), there has been no 
abandonment by respondents either of their accusations 
against petitioner upon which they relicd in’ numeroys 
charges and findings for the past two and a half vears nor 
of the unfair hearing procedures the legality of whieh they 
have continuously asserted.” Notwithstanding that the De. 
partment’s own Regulations require findings on each of the 
charges in the Statement of Reasons, the Seeretary has 
issued no such findings accompanying his seeurity determi. 
nation of December 31, 1958. Only last October the Defense 
Departinent made a second final determination that. peti- 
tioner had been a Communist Party member and had com- 
mitted perjury in denying it (see supra, p. 7). Neverthe. 
less, despite two emphatic requests by petitioner's counsel 


(see fra, Appendix B, pp. 33 to 35), the Seeretary has 


During the argument before the Distriet Court on Oetober 14, 195s, 
counsel for respondents bluntly asserted that the “hearme” granted 
persons charved with being security risks need not be a full and far 
hearing : 


“First of all, T would like to say that the Plaintiff is not entitled 
to ‘a full and fair hearing.” Tle used that term, but) that asa 
term used in the Adinimistrative Procedures Act ~ equivalent to judten! 
trial, Neo full and fair hearing. It is used as a term of art. Ne 
reqiirement there be confrontation of witnesses; and ono require: 
ment that there be compulsory disclosure of the Government's 
file.’ (RR. 470), 


No slightest intimation of a repudiation of this official statement has yet 
appeared in this proceeding or elsewhere, 
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refused to disavow his repeated aecysations to fiat that 
petifioner was never a Communist. Party< menther and, 
indeed, even to issue any findings whateger. 

Moreover, the Secretary has even failed to meet the spe- 
cific requirement of his Industrial ‘Personnel Security 
ftegulations that clearances include a stajement that ‘‘the 
grauting of clearance . . . for access to classified informa- 
{ion is clearly consistent : with tlie interests of the national 
geurity’’ (§ 20e). As far as published reports indicate, 
petitioner's is the first ease in the history of fhe Industrial 
security. Program where clearance was granted in the “‘na- 
tional interest’’ rather than in the interest of ‘‘national 
weuritty’” as required by the Regulations. This unprece- 
dented departure from the Regulations must find its ex- 
ylamation: in’ the Seeretary’s willingness to assist the 
Department of Justice by finding petitioner's clearanee in 
the ‘national interest’’, while still refusing to hold that his 
dearanee is 


és 


clearly consistent with the interests of na- 
tional security’’, for the simple reason that the Department 
will not disavow nor reject the accusations of its six secret 
informants. In a word, the Seeretary gave petitioner a 
dearance without findine him innocent or secure. 

After two and a half years of security proceedings pett- 
lioner’s Clearance is apparently still inconsistent with the 
witional security interest, but is apparently required by 
me other national interest. If that other interest were 
ited by the dismissal as moot of petitioner's suit, the in- 
lerest of national ‘Ssecurtty’* might well onee again assume 
heoverriding Importance it was given by respondents until 
this Court's grant of certiorari. Under these circumstances 
the second criteria of ‘likelihood of renewal is fullv met, 
lor it ix clear there has been no confession whatever of the 


error and wrongfulness of the procedure petitioner chal- 
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lenges, but merely a last minute attempt to avoid a binding 
adjudication which might serve to limit the Defense Depart. 
ment's use of the unfair and one-sided ‘hearing’’ proce. 
dure preseribed by its continuing Regulation.” 


Conclusion 


A primary ground for review relied upon in petitioner's 
request for certiorari was the fact that this case pro. 
vides material illumination and amplification on the con. 
frontation issue. Petitioner pointed out that his cage 
illustrates the incredible, vet inevitable, injustice which re. 
sults from the arbitrary denial of confrontation in security 


’ 


hearings. Respondents’ most recent action has not dimin- 
ished, but rather increased, tle considerations militating 
towards this Court’s review. Two and a half months after 
the Department of Defense had for a second time finally 
validated the accusations of faceless informants that peti. 
tioner had been a Communist Party member (and that 
he has perjuriously denied such membership), the same 
Department found petitioner’s clearance for sceret informa. 
tion ‘fin the national interest.’? We cannot imavine a 
clearer illustration of the inevitable unfairness of a ‘hear. 
ing’? Regulation which preeludes confrontation than the 
various decisions here which permitted diametrically op- 
posed conclusions on the identical undisclosed “evidence”, 


No similar effort to moot the Greene ease has heen made, apparently 
because the Government has no fear of a “confrontation” adjudication 
there, In its sueeestion of mootness in the ease at bar, the Government 
points out that “the Greene case is still pending and will present. to the 
Court the general validity of the Industrial Security Program of the 
Defense Department” Cp. 10; emphasis supplied). This delieate phrase 
ology is not unintentional, but rather quite consistent with the Gov- 
ernment’s position in opposing certiorari in Greene that that case does 
not present any issue of confrontation for this Court's determination 
(Greene Op., p. 16). 


| 
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In any event, on the single question of mootness here. 
presented, it is clear that there continues to be a case and 
ontroversy for judicial resolution. Petitianer continues 
cubject to. the likelihood of further seeurity proceedings 
under the **no-confrentation’” Regulation notwithstanding 
his last minute clearanee ‘im the national interest’ rather 
than the interest of ‘tnational seeurity.”’ As. lenge as 
Southern Paucific stands as precedent, the- Government ean- 
jot, any more than a private individual, preclude a binding 
atjudication by unrepentent discontinuance of its sub 
indice praetices. 

We fully appreciate the Solicitor General's difficulty in 
henge asked to justify the Defense Department's *‘no- 
confrontation’* procedure before this Court... But we 
respectfully suggest that the appropriate course for the 
(overnment is confession of error in this Court or a 
return to traditional hearing practices by the abandonment 
of the Defense Department’s no-confrontation Regulation. 
As this Court observed in Young: v. United States, 315 
US: 257, 2s: 


“The public trust reposed in the law enforcement of- 
ficers of the Government requires that they be quick 
to confess error when, in their opinion, a miscarriage 
of justice may result from their remaining silent.*’ 


Itis respectfully submitted that respondents’ suggestion 
of movtness be denied or, if the question of mootness be 
deemed worthy of further consideration, that its deter- 


a 


This is not sthe first time that a dilemma on _ the 
frontation has been presented te the Solicitor General, When a similar 
issue Was presented in Peters vo Hobby, 349 U.S. 331, the Solicitor Gen- 


eral declined to file a brief or give oral argument on behalf of the 
Government. 


issue of econ- 
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mination be deferred until after the Court has had the 
benefit of the oral arguments. 


Respectfully submitted, 


Josepu L. Ratu, Jr. 
JoHn Srearp, 
1631 K Street, N. W.. 
Washington 6, D.C, 


Attorneys for Petitioner. 


Of Counsel: 


Harotp A. CraxEriebp, 
8000 East Jefferson Avenue, 
Detroit 14, Michigan, 


Ricuarp Lipstrz, 
25 Court Street, 
Buffalo, New York. 


Amen 
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APPENDIX A 


Amended Statement of Reasous of June 19, 1958 (R. 72-73) 
against Charles Allen Taylor ™ 


#(2) Your sworn reply dated October 9, 1956 to the State- 
ment of Reasons issued under date of September 10, 1956, 
and your testimony given under the applicability of Title 
18, Section 1001, of the United States Code, during the hear- 
ing held in your ease before the New York Industrial 
Personnel Security Hearing Board on November 1, 2, and 
14, 19556, contain, in substance, the following material state- 
ments which were deliberately and knowingly either false 
or misleading. 

(a) That you have never been a member of the Com- 
ingnist Party or of any branch of the Communist Party. 

(b) That before your receipt of the Statement of 
Reasons in this ease you had no knowledge of the subversive 
aims and purposes of the Communist Party. 

(c) That vou have never had a sympathetic interest in 
(‘onrmunisim. 

(d) That vou have not knowingly paid Communist 
Party dues. 

(e) That you have never paid any money that to your 
knowledge went to the Communist Party. 

(f) That you have not attended Conmunist Party 
meetings. 

(zg) That you have never visited Communist Party 
Headquarters when located at 7515 W. Clippewa Street, 
Buffalo, New York. 

(h) That no group or organization other than your own 
local union sought your support for opposition to the ‘tno 
strike pledge’? during 1942 and 1945 while you were em- 
ploved by Bell Aircraft at Buffalo, New York. 

(i) That vou did not know Clara Lester or ever hear 
her name until the hearing mentioned in subparagraph 4(2), 
preceding. 


(j) That vou did not know Svea Kate (Katz). 


* These charges were found “true as stated” as late as Oetober 13. 1958 


(R. 120, 122-3). 
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(k) That you did not know Sam Wiseman, at least yo, 
prior to 1943. 

(1) That your answer ‘None’? to Item 26 of you 
aforementioned Personnel Security Questionnaires dated § | 
September 1954 and 2 July 1956, in so far as such answer | 
Was intended to encompass membership in the Communig | 
Party or any of its subdivisions, subsidiaries, and affiliates, } 
was,a truthful answer. 

(m) That your answer ‘‘No”’ to questions 1 through ¢ | 
of your aforementioned *‘ Certificate of Nbn-Affiliation with 
certain Organizations’’ dated 2 July 1956, in so far as such 
answer was intended to encompass membership in the Con. 
munist Party or any of its subdivisions, subsidiaries, and 
affiliates, and in so far as it was Intended to encompas: | 
affiliation or association with the Socialist Werkers Party | 
or with the Communist Party or any of its subdivisions, 
subsidiaries, and affiliates, was a truthfal answer." 
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APPENDIX B 


Telegram from Joseph L. Rauh, Jr., to the Secretary of 
Defense, January 5, 1959 


“Reference is made to security case of Charles Allen 
Tavlor. In September 1956 Taylor was falsely charged by 
Statement of Reasons emanating from office of Secretary of 
Defense with having been a member of, having paid dues to, 
and having held a membership card in, the Communist 
Party. In June 1957 your office found these charges quote 
true as stated unquote. On February 5, 1958 following a 
direct appeal to you by Mr. Taylor, your General Counsel 
held that the adverse findings against Mr. Taylor were 
quote reasonably supported unquote and on May 30 he 
reiterated that determination quote by direction of the 
Secretary of Defense unquote. As late as Oetober 15, 1958 
vour office issued findings not only reaffirming the earlier 
findings of Taylor’s past) Communist membership and 
activity but also finding that he had under oath quote delib- 
erately and knowingly unquote made quote false or mislead- 
ing statements unquote in denying past membership and 
activity. These findings were predicated upon accusations 
by secret informants unknown to Mr. Taylor. On the basis 
of this secret information and the findings that Mr. Taylor 
had been a Communist and was now a perjurer, vour oftice 
concluded on October 13, 1958 that the granting of clearanee 
to Mr. Taylor quote for access to classified defense informa- 
tion is not clearly consistent with the interests of national 
security unquote. On December 31, 1958, after the supreme 
court granted: certiorari in Mr. Taylor’s case, vour office 
advised quote that the Secretary of Defense, after cousider- 
ing all the available information, has determined that the 
sranting of clearanee to Mr. Charles Allen Taylor for 
access to secret defense information is in the national 
interest unquote. Despite the regulations of the Department 
of Defense explicitly requiring that security determinations 
shall inelude findings with respeet to each of the allegations 
set forth in the Statement of Reasons, vou have made no 
new findings whatever. We respeetfully request immediate 
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findings (i) reversing the earlier findings, (il) withdrawing 
the false charges, (iii) announcing that Mr. Taylor hes 
never been a member of the Communist Party, never paid 
Communist Party dues, never attended Communist Party 
meetings, ete., and (iv) establishing that he has heen truth. 
ful in so asserting. Failure to issue new findings fully clear. 
ing Mr. Taylor of charges against him asserted in State. 
ment of Reasons and renouncing all reliance upon the secret 
informants who gave erroneous adverse information only 
compounds the ineredible injustice done Mr. Taylor by two 
and a half years of security taint based on the now admit. 
tedly false statements of scerct informants.”’ 


Letter from General Counsel of Department of Defense to 
Joseph L. Rauh, Jr., Jannary 6, 1959 


I write at the direction of the Secretary of Defense to 
reply to vour telegram of January 5, 1959, addressed to the 
Secretary in connection with the matter of the industrial 
security clearance of vour client, Charles Allen Taylor, 

The language of the order of December 31, 1958, whieh 
reads *¢* °° hereby supersedinge all previous orders iy 
this case’? completely expunzes all previous findings in this 
ease, as if they had never been rendered. 

The Secretary, by his ‘* Finding and Order”? of December 
31, 1958, has found that the requested clearance of Charles 
Allen Tavlor should be granted. 


Telegram from Joseph L.-Rauh, Jr, to the Secretary ol 
Defense, January 10, 1959 


“On January oth we telegraphed you concerning the 
Charles Allen Taylor case asking that you issue findings 
quote (i) reversing the earlier findings, (ii) withdrawing 
the false charges, (ij) announeing that Mr. Taylor has 
never been a member of the Communist Party, never paid 
Communist Party dues, never attended Communist Party 
mectings, ete, and (iv) establishing that he has been truth 
ful in so asserting unquote. We have now received General 
Counsel Dechert’s reply of January 6th stating that the 
order of December 31, 1958 quote completely expunges all 
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previous findings in this case. as ih that had never been 
rendered Unquote, You wall rerclils recovnize that thi. 


reply is responsive titel claws not Mmect the reeulations eof 


your Department, Delors Departoienmt Duelastrial Security 
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IN THE 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1958 


No. 504 


CHARLES ALLEN TAYLOR, 


“ Petitioner, 
NEIL McELROY, A. TYLER PORT, 
Respondents 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT 


SUPPLEMENTAL MEMORANDUM FOR PETITIONER 
ON MOOTNESS 


The Government’s last-minute Reply Memorandum, con- 
taining new contentions of fact and law not heretofore made, 
evidences the Government’s quite understandable concern 
over the clear and present danger of reversal; even more it 
indicates panic at this Court’s mere consideration of the 
case which bespeaks the need for that consideration far 
more eloquently than anything petitioner can say.' At the 





1We regret the inadequacy of this Memorandum. The Government’s 
Reply, containing 24 pages of essentially new contentions of fact and 
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same time, the Government has not had the temerity to 
oppose petitioner’s suggestion (Opposition, pp. 2-3, 29.30) 
that the Court postpone the issue of mootness until after 
it has had the benefit of oral arguments in accordance with 
its practice in similar cases. See e.g., Walling v. Helmerich 
& Payne, 323 U.S. 37, 43; Walling v. Reuter Co., 321 U.§. 
671; St. Pierre v. United States, 319 U. S. 41; Standard 
Fashion Co. v. Magrane-Houston Co., 258 U. S. 346; South. 
ern Pacific Terminal Co. v. I.C.C., 219 U. S. 498; United 
States v. Trans-Missourt Freight Ass’n, 166 U. S. 290. In 
the absence of such opposition, and in view of the bitterly 
contested issues of fact concerning the ‘‘likelihood of re. 
eurrence’’ upon which continued justiciability rests, ad. 
herence of this Court to its practice of postponing the isgye 
of mootness until it has had the benefit of the oral argu. 
ments would appear especially warranted and necessary, 

As concerns the question of mootness itself, we take this 
opportunity to note the significant shift of the Govern. 
ment’s Reply away from the previous contention that the 
mere granting of clearance has disarmed the Court of its 
jurisdiction (Memorandum, p. 6). No longer urging that 
the Trams-Missouri-Southern Pacific doctrine is applicable 
only to the discontinuance of challenged private, as dis- 
tinguished from governmental, practices, the Government’s 
Reply instead places almost tgtal reliance upon two dif- 
ferent contentions, one of which went completely unmen- 
tioned in its first Memorandum and the other of which was 
only obliquely hinted at there. 


law, was not made available to petitioner until Friday, February 13th, 
coincident with its filing. In order to file this Supplemental Memorandum 
within the time allotted by the Office of the Clerk, it was necessary to 
print it on Monday, February 16th, along with petitioner’s brief on the 
merits (attached hereto as Exhibit A), due at the same time as this 
Supplemental Memorandum. Since, in similar cases, this Court has fol- 
lowed the practice of postponing the issue of mootness until it has had the 
henefit of oral arguments (see text), petitioner will file a more detailed 
response to the Government’s Reply in his reply brief on the merits. 
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The first of these contentions (Reply, pp. 20-21) is that, 
since petitioner raises constitutional issues, the Court 
should refrain from deciding petitioner’s case ‘‘in the 
absence of a concrete, present, actual, and existing contro- 
versy...’’ But this is a confusion of policy and jurisdic- 
tion; the fact that petitioner raises constitutional issues 
does not go to the question whether the cause is moot for 
want of a ‘‘case or controversy.’’ Moreover, petitioner’s 
ease is by no means limited to constitutional issues; peti- 
tioner urges in his brief on the merits (Appendix A, pp. 50 
to 56) that the statutory foundation of the Industrial Per- 
sonnel Security Review Program (if indeed there is any 
statutory foundation for the Program itself), must be in- 
terpreted to require a fair hearing, including confrontation 
and cross-examination. Indeed, the Government appears 
to concede justiciability with respect to such a statutory 
contention, stating that ‘‘in litigation in which the questions 
are statutory .. . it may be proper to accede to the ‘public 
interest in having the legality of the practices settled’ ’’ 
(Reply, p. 20).?, Finally, as we demonstrated in our Opposi- 
tion to Government’s Suggestion of Mootness, there is here 
a‘‘concrete, present, actual and existing controversy’’ con- 
cerning petitioner’s rights—a controversy arising from the 
Government’s continuing enforcement of the challenged and 
unaltered Regulation against confrontation and the peti- 
tioner’s continuing and very real jeopardy thereunder. 

The Government’s other major contention is that a ‘‘new 
general rule’’ (Reply p. 1) of the Industrial Security Pro- 
gram renders unlikely petitioner’s subjection to security 
proceedings in ‘‘the present or the reasonably foreseeable 





*The Government's implication that no statutory issue is involved 
illustrates the danger of action on the question of mootness prior. to full 


arguments which will illuminate all the facts bearing on the issue of 
mootness. 
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circumstances’’ (Reply, p. 14).2 What we distill from th Initia 
Government’s studied ambiguity concerning this ‘‘new gep. weigh 
eral rulc’’ is that, in the future, the Hearing Boards yjjj ability, 








weigh the security defendant’s ‘‘position’’ against hj; | % ted ¥ 
‘personal history’’ (Reply p. 13). If we surmise correetly, oficial 
the Government is now saying that, although they still deem | cembe . 
petitioner to be a perjurtous ex-Communist, they are putting 7. 
into effect an unexplained system whereby even such per. 2 
sons may at times have access to secret information on the wo be ( 
. . . ‘6 ond suggest 
basis of some equally unexplained comparison of ‘‘ position 
: 194 | partme 
and personal history. | 
| nor eve 
‘ S ;, | into eff 
The Government states in its Reply that “the most curious facet of | ‘ 
petitioner’s Opposition is its total failure to refer to, or to discuss, the Court 1 
pointed suggestion in the Government’s mootness memorandum . . . thit | ance ay 
the action taken in. petitioner’s case on December 31 was the result of a tM 
general reconsideration of one aspect of the Industrial Security Progian oe 
...” (p. 4). Petitioner did, of course, notice that the Government hai | the Gov 
made a reference to the Acting Secretary’s Memorandum of December 3] rule in | 
concerning “the level of clearance” as one of three factors which tl» ; 
Government took “the opportunity to note” (Memorandum p. 10); ha | conside 
since the Government did not appear to rely upon what it merely took We b 
“the opportunity to note,” petitioner did not feel called upon to respond, 
The consideration of “level of clearance” in the Acting Secretary’ present 
Memorandum appeared to make little or no change in the program (se | jt will t 
Testimony of Industrial Personnel Security Review Director Fenton d of 
before the Senate Subcommittee on Constitutional Rights, 84th Cong,, 2 hood o 
Sess., pursuant to S. Res. 94, pp. 606-607). Moreover, the so-called | der the 
“pointed suggestion” is not the one the Government is now making, for, “seeret 
instead of a “level of clearance” rule, the Government now suggests that : 
the new factor in the program calls for consideration of the employer's | OW, it | 
“position and personal history” (Reply p. 13). At any rate, neither | seeyrity 
the original suggestion of “level of clearance” nor the present contention ee 
of “position and personal history” (Reply p. 13) substantially affect the tion” a 
“likelihood of recurrence” which is the touchstone of justiciahility. the Gov 
4 We respectfully suggest, despite the Government's efforts to have this 
Court assume the contrary, that the Government's “new general rule” was in SIt iss 
fact “Taylor-made.” It was conceived, according to the Government, “when | December 
petitioner’s case was brought to the attention of the Acting Seeretary” | |ations o1 
(Reply p. 5); it was given a New Year’s Eve premature birth the day | Solicitor 
petitioner was “cleared” shortly after this Court granted certiorari; it | ‘For 
has yet to grow to the point where the Government can state the rule in sew ian 


sufficiently understandable terms to promulgate it. 
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Initially, we suggest that this Court is being asked to 
weigh ‘likelihood of recurrence’’, the touchstone of justici- 
ability, in the light of a rule that has never been promul- 
gated or even stated with understandable clarity. The only 
oficial basis for this ‘‘rule’’ is the Memorandum of De- 
ember 31st from the Acting Secretary of Defense to the 
Assistant Secretary; but this Memorandum nowhere states 
what the Government now vaguely suggests the new policy 
to be (see n. 3, supra). And, while the Solicitor General 
suggests that the new rule now exists (Reply p. 5), the De- 
partment of Defense has supplied him with no Regulation, 
nor even any instructions to the field, placing the ‘‘rule’’ 
into effect.” Nothing that has yet been presented to this 
Court is sufficiently concrete to give the Court any assur- 
ance against likelihood of recurrence. Possibly by the week 
of March 23rd, the time now scheduled for oral arguments, 
the Government will have seen fit to promulgate its new 
rule in some understandable fashion to permit this Court’s 
consideration of its impact upon the issue of mootness. 


We believe that, if the ‘‘new rule’’ is removed from its 
present amorphous state and given body and substance, 
it will be found to increase rather than decrease the likeli- 
hood of petitioner’s subjection to renewed proceedings un- 
der the unaltered no-confrontation system. Heretofore, a 
“seeret’’ clearance was at least good for all secret work; 
now, it appears that the slightest change in work may upset 
security ‘‘clearance’’ based on a delicate balance of ‘‘ posi- 
tion’? and ‘‘personal history,’’ particularly for one whom 
the Government holds to be a perjurious ex-Communist.® 


‘It is strange, indeed, if in fact there has been a new general rule since 
December 31, 1958, that now, almost seven weeks later, no public Regu- 
lations or instructions to the field are sufficiently well advanced for the 
Solicitor General to be able to present them to this Court. 


‘For some unexplained reason, the Government’s 24-page Memorandum 
never once refers to the fact that the Department, on October 13, 1958, 
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In petitioner’s work at Bell Aircraft, the classified materia); 
his job requires him to see are not fixed but changing; at any 
moment the tenuous balance of his ‘‘ position and personal 
history’? may shift without any initiative on his part 
Furthermore, he may himself desire to obtain different wor; 
at Bell or elsewhere; but, unless the relief requested js 
obtained, petitioner is frozen in his present work, for any 
such change of position is likely under the new tenuous bal. 
ance to bring down upon him another 2% year tragedy, 
Finally, even assuming that petitioner’s work and per: 
sonal history continues identical in every respect with | 
present conditions—a most unwarranted assumption—the 
continuous clearance system which has resulted in multipk | 
jeopardy for so many other security defendants (Opposi- 
tion pp. 22-25) hardly renders unlikely renewed proceeding; 
in the case of one deemed by the Defense Department to le 
a perjurious ex-Communist. Significantly enough, the Gov. 
ernment expressly refuses (Reply n. 11, p. 14) to discuss 
petitioner’s demonstration (Opposition pp. 22-25) that those 
once seriously charged under the no-confrontation security 
programs are never free of jeopardy.’ The simple fact is 
that neither petitioner’s last minute ‘‘clearance”’ nor the 
amorphous change in the standard of clearance protects him 








explicitly found petitioner guilty of perjury in denying past Communist 
affiliations. In its effort to minimize the Defense Department’s repeated 
findings against petitioner (Reply n. 4, p. 6), the Government refers to 
everything except the fact that the Department of Defense had expressly 
found petitioner guilty of perjury. We respectfully suggest that -it is not 
unlikely that the Government will find some way to proceed against one 
whom the Government asserts to be a perjurious ex-Communist, if this 
Court’s process should fade into the distance. 


7 The Government asserts (Reply p. 15) that the petitioner is in 1 
different position than thousands of others who have been accorded clear: 
ance under the program. On the contrary, petitioner's position is wholly 
different, for he has been found a perjurious ex-Communist and the (iov- 
ernment still holds him to be such. The others were found innocent on 
the merits. 
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from the ever-present peril of the challenged ‘‘hearing’’ 
system which the Government continues to maintain in all 


its vigor. 


Petitioner might have chosen to end this hastily prepared 
Memorandum here. But the Government’s suggestion to 
this Court that petitioner has made a number of factual 
errors and assumptions (even though the Government con- 
cedes (Reply p. 2) that most of these ‘‘have no direct bear- 
ing on the legal problem of mootness’’), demands an im- 
mediate, even if curtailed, response: 


1. The Government suggests (Reply p. 2) that petitioner 
misread its initial Memorandum when he suggested that 
the Government had conceded that clearance proceedings 
might recur. The sentence on which petitioner based his 
statement appears on page 7 of the Government’s initial 
Memorandum: ‘‘ Here, on the other hand, the suit attacks, 
not merely some injurious conduct which may or may not 
recur, but a particular official administrative order .. .’’ 
Having reread the sentence in question, we think our inter- 
pretation was by no means unwarranted. In any event, 
the issue is not whether the Government had conceded a 
likelihood of recurrence, but whether, as we have demon- 
strated, there is in fact a likelihood of recurrence. 

2. The Government, suggesting that petitioner misread 
the Defense Department’s decision of October 13, 1958 find- 
ing petitioner a security risk for the second time, argues 
that ‘‘there are no findings ... that petitioner lied when he 
said that he had never had a sympathetic interest in Com- 
munism ...’’ (Reply p. 3). The Court’s attention is in- 
vied to page 122 of the record where the Department 
informed Mr. Taylor that his ‘‘sworn reply’”’ and his ‘‘tes- 
limony’’ ‘‘were deliberately and knowingly either false or 
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misleading’’ in denying that he had ever been a member of 
the Communist Party and that he had ‘‘no knowledge of 
the subversive aims and purposes of the Communist 
Party.’’ 

3. The Government suggests (Reply p. 3) that petitione; 
was wrong in assuming that the Defense Department rested 
its findings of October 13, 1958 on ‘‘aceeptance of the jn. 
formation given by all ‘six secret informants’...’’ While 
we do not understand what difference it makes whether the 
findings rested on one or on all six secret informants, we 
suggest that our conclusion was an appropriate inference 
from the fact that the Chairman of the Board, at the very 
last stages of the proceedings, on August 1, 1958, read the 
synopses of the statements of all six informants into the 
record (R. 102-104) as ‘‘information of an evidentiary na. 
ture’’ (R. 436) and rejected petitioner’s motion ‘‘either to 
strike or to limit the use of the material’’ (R. 441). 

4. The Government takes umbrage (Reply p. 4) at peti. 
tioner’s suggestion that it was the filing of the petition for 
certiorari and the granting of that petition by this Court 
that caused the Government’s action in petitioner’s case. 
Even now, however, the Government does not deny peti- 
tioner’s assertion that between October 13, 1958, when peti- 
tioner was for the second time finally denied clearance, ani 
the date of the filing of the petition for certiorari, the matter 
was not under review. 

do. The Government suggests (Reply pp. 9-13) that peti- 
tioner is wrong in indicating that the Secretary of Defense 
has violated his own Regulation in failing to make findings 
on the charges against petitioner and in failing to find his 
clearance ‘‘clearly consistent with the interests of the na- 
tional security.’’ We would have assumed that procedural 
regulations in general terms such as these would be no less 
applicable to the Secretary than to his subordinates. At 
any rate, petitioner did not cite the Secretary’s failure to 
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comply with' his own Regulation in order to invoke the 
Service rule. Rather petitioner cited the Secretary’s fail- 
yre to find petitioner’s clearance consistent with the in- 
terests of security and, indeed, to make any findings what- 
ever, to show that the Secretary had not cleared petitioner 
on the merits (which the Government now concedes) and 
to demonstrate that the Secretary’s hurried action in viola- 
tion of what were, at the very least, policies of his own 
Department, bespoke the direct relationship between this 
Court’s grant of certiorari and the Secretary’s effort, with- 
out altering the challenged hearing procedure, to avoid its 
review. 

6. The Government states (Reply n. 12, p. 15) that its 
inquiry indicates that the new personnel security question- 
naires required of petitioner were exclusively company- 
imposed by Bell. Counsel has rechecked with petitioner 
since receipt of the Government’s Reply and petitioner re- 
affirms his earlier statement to counsel that, upon balking 
at filling out new forms, the Bell official informed him that 
the ‘Government security people required it.’’ 

7. The Government suggests (Reply p. 19), in its discus- 
sion of this Court’s decisions on the question of mootness,® 
that ‘‘petitioner attacks the principles of mootness which 
the Court has been applying to withdrawal of challenged 





*Of the ten cases cited by the Government (Reply p. 17), a number 
were wholly unopposed. The remainder have either been previously ans- 
wered (see Opposition n. 6, 7, p. 16), or are newly cited but equally 
inapplicable decisions. For instance, the Government now cites St. Pierre 
\. United States, 319 U.S. 41. But that case was an appeal from a con- 
tempt conviction which had been served rather than an equity action 
falling within the Trans-Missouri-Southern Pacific doctrine. As the Gov- 
ernment’s St. Pierre brief in this Court (p. 10) itself explicitly recognized, 
eases such as Trans-Missouri and Southern Pacific “establish” that 
“where an injunction is sought a case can continue even though the de- 
fendant is not at the moment engaging in the activity sought to be en- 
joined; in such cases there is nothing to prevent him from resuming 
sich conduct of his own volition. Such injunctions still have force and 
are operative as to a defendant’s future conduct.” 
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government orders as an unfair ‘double standard’. , » 
On the contrary, petitioner’s Opposition flatly states (p, 4) 
that the Government’s ‘‘suggestion of a ‘double standar; 
of mootness was long ago expressly rejected by the Cony 

. .”? The Government’s efforts to make it appear x 
though petitioner were accusing this Court of applying , | 
‘double standard’’ misreads the clear sentence from peti. 
tioner’s Opposition just quoted. 

8. The Government suggests (Reply p. 22) that ‘peti. 
tioner did not ask, in his District Court complaint, fo 
declaratory or injunctive relief with respect to the Defeng 
Department’s industrial security regulation itself .. .” 
But, even under the most technical rules of common law 
pleading, one would have thought that a prayer for injunc. 
tive and declaratory relief against an unfair hearing pro. 
cedure denying confrontation was a request for relief 
against the Regulation promulgating that unfair procedure, 


Conclusion 


On the basis of still unrepudiated charges of Communism 
and perjury and by virtue of a wholly unfair ‘‘hearing” 
system, petitioner has suffered loss of means of livelihood 
and devastating security taint. Now, without repudiation 
of its charges, without removal of the taint, without revision 
of the hearing system whose validity the Government con- 
tinues to assert,° it suggests that this Court is powerless to 
make petitioner whole for his past injuries or to safeguard 





® The repentant discontinuance of sub judice practices has sometimes 
rendered unnecessary the granting of equitable relief against those pra- 
tices; but this is the first instance where, without either repentance or 
discontinuance of challenged practices, it is urged that jurisdiction ha 
been lost. The Court will, we hope, carefully note that no change what- 
ever has even been suggested in the no-confrontation procedure whieh 
petitioner challenges; nor does the undefined change in the standard of 
clearance in any way reduce petitioner’s jeopardy under the challenged 
hearing procedure. | 
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him from the obvious likelihood of repeated subjection to 
the ‘‘hearing’’ system which his suit challenges. However 
anxious the Government may to be save that hearing system 
| from judicial invalidation by giving petitioner a clearance 
| without finding him either ‘‘innocent’’ or ‘‘secure’’, the 
| Constitution does not empower the Government by such 
means to disarm this Court of its power to grant petitioner 

the full vidication and protection to which he is entitled. 
It is respectfully submitted that respondents’ suggestion 
of mootness be denied or, if the question of mootness be 
deemed worthy of further consideration, that its deter- 
mination be deferred until after the Court has had the bene- 
7 | ft of the oral arguments. 


Respectfully submitted, 


f Josepo L. Ravn, Jr., 
JOHN SILagp, 
1631 K Street, N. W., 
Washington 6, D. C., 


Attorneys for Petitioner. 
"| February 17, 1959 
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MEMORANDUM IN REPLY TO PETITIONER’S OPPOSITION To 
THE GOVERNMENT’S SUGGESTION OF MOOTNESS 


INDEX 


I. Petitioner’s incorrect factual statements and assump- 
tions 
II. Petitioner’s clearance as a result of a general change in 
the Industrial Security Program 
III. The unlikelihood of further security proceedings 
against petitioner 
1V. This Court’s jurisprudence on mootness, as applied to 
petitioner’s case 
Conclusion 
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MEMORANDUM IN REPLY TO PETITIONER’S OPPOSITION 1p 
THE GOVERNMENT’S SUGGESTION OF MOOTNESS 


In this reply to petitioner’s Opposition to our memo. 
randum suggesting that the cause is now moot, we 
shall (1) correct certain significant errors in peti. 
tioner’s account of what has transpired in this cage 
with respect to mootness; (2) show that the action 
recently taken in petitioner’s case was the application 
of a new general rule, and not an arbitrary ad hoc effort 
to prevent judicial redress; (3) point out that there 
is no likelihood of petitioner’s again being subjected 
to ‘‘secret’’ clearance proceedings under the Industrial 
Security Program on the basis of the information now 
or likely to be known; and (4) discuss the rules as tp 
mootness which this Court has been consistently apply- 
ing but which petitioner disregards. 

I. PETITIONER’S INCORRECT FACTUAL STATEMENTS AND 

ASSUMPTIONS 

Although petitioner’s factual errors have no direet 
bearing on the legal problem of mootness, it is appro- 
priate to correct the most significant of them at the 
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outset. The true facts will help to explain the latest 
administrative action in this case, as well as to dispel 
petitioner’s exaggerated and unfounded fears of fur- 
ther proceedings. 

First, contrary to petitioner’s surprising but re- 
peated assertion (Opp. 9, 19 (fn. 8), 20), we did not 
intend to concede and did not concede in our memo- 
randum on mootness that the petitioner may well be 
subjected again to security clearance proceedings.’ 
As shown in some detail, wnfra, pp. 4-15, the contrary 
is true. There is no likelihood that petitioner will 
once again be subjected to loss of his “secret’’ clear- 
ance on the basis of the information now available or 
anticipated. 

Second, petitioner recites a portion of the detailed 
amended statement of charges against him, and then 
implies that the final adverse findings of the Defense 
Department upheld each of these charges as stated 





1We refer, of course, not to the facts relating to the original 
adverse determinations or proceedings against petitioner, but to 
the facts relating to mootness which appear on the open record. 
We do not deal in this memorandum with petitioner’s factual 
errors relating to the proceedings leading to the adverse rulings 

*In asserting that the Government has made such a conces- 
sion, petitioner misreads (Opp. 9) a sentence in our mootness 
memorandum (p. 7) which was designed to contrast the present 
case Of a formal rescission of an administrative order with the 
mere cessation by a private party of injurious conduct which 
might recur. 
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(Opp. 7, 31-32). This is materially inaccurate. The | 
actual findings are set forth with particularity in the | 
Defense Department’s letter to petitioner dated Octo. | 


ber 13, 1958 (R. 120-124). Comparison of those ae. 
tual findings with the amended charges (R. 68-75) 
shows that certain of the pertinent charges were not 
upheld; and the omissions are quite significant. For 
instance, there are no findings*® (a) that petitioner 
lied when he said that he had never had a sympathetic 
interest in Communism, or (b) with respect to peti- 
tioner’s alleged affiliation or association with the So- 
cialist Workers Party (R. 122-123). And there are 
affirmative findings that in the latter part of peti- 
tioner’s membership in the Communist Party (1942- 
1943) he ‘‘became actively and outspokenly opposed 
to certain Communist Party policies and Communist 
Party endorsed candidates for union office, and [he] 
stopped paying Communist Party dues and stopped 
attending Communist Party meetings’’, and that he 
was expelled from the Party in 1943 (R. 121). Fur 
ther, there are no findings as to Communist memher- 
ship or associations after 1943, and no findings at all 
of disloyalty. 

Third, petitioner repeatedly implies (Opp. 2, 6, 9, 
18, 25, 27) that the Defense Department’s final findings 
necessarily rested on acceptance of the information 
given by all “six secret informants” of whose exist- 
ence he had been told (R. 102-104). But there is no 
such finding in the case; and it is commonplace in 
trials or hearings for the triers of fact to base their 

*The letter of October 13, 1958, makes it clear that, to the 


extent that affirmative findings were not made, the amended 
statement of charges was not sustained (R. 120). 
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decision on less than all the witnesses, or all the 
information, presented by the prevailing side. For all 


| hat petitioner or his counsel really know, that well- 


known fact of litigation may also be the truth here. 
Fourth, petitioner, who does not and cannot know 
the true facts, implies that the case has not been ‘‘the 
subject of continuing administrative review by the 
Departments of Defense and Justice,’’ as we stated in 
our memorandum (p. 5) (Opp. 7, fn. 2). We are, 
of course, not at liberty to reveal the intra-government 
course of proceedings in the case, but in the face of 
petitioner’s incorrect innuendo we reiterate that for 
some time this case has been the subject of continuing 


| administrative review by the Departments of Defense 


——————— 


and Justice. 


Il. PETITIONER’S CLEARANCE AS A RESULT OF A GENERAL 
CHANGE IN THE INDUSTRIAL SECURITY PROGRAM 

A. To the discerning eye, the facts we have set forth 

or indicated in Part I, supra, will reveal much (con- 

cerning the clearance of December 31st) that peti- 

tioner claims to be wholly unable to see. But the most 

curious facet of petitioner’s Opposition is its total 


| failure to refer to, or to discuss, the pointed sugges- 


tion in the Government’s mootness memorandum (pp. 
10, 18-19) that the action taken in petitioner’s case 


, on December 31st was the result of a general recon- 
| sideration of one aspect of the Industrial Security 


Program, and therefore could not at all be an arbi- 
trary or ad hoc clearance “calculated to prevent im- 
pending judicial redress against a practice whose 
propriety defendant continues to assert’? (Opp. 21). 
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When petitioner’s case was brought to the attention 
of the Acting Secretary, he reviewed generally the 
matters involved and determined that a modification 
of the Industrial Security Program was appropriate, 
This modification is indicated in the Acting Secretary’s 
memorandum of December 31st on the amendment of 
the Industrial Personnel Security Review Regulation 
(Govt. Memo. 18-19), which contemplates a general 
change in the Program to take account of the level 
of classified information at which access is sought, as 
well as the derogatory information in a particular 
ease. Previously, no account had been taken of the 
level of classified information to be revealed to the 
particular individual. He had to be cleared for all 
levels, or for none. The December 31st memorandum 
was intended to effect a modification of this practice 
for the future. Although the Defense Department 
regulations have not yet been formally amended to 
incorporate this change, we have been advised by that 
Department that the factor indicated in the Decem- 
ber 3lst memorandum has, since that date, been ap- 
plied to all pending and new cases to which that factor 
pertains. As contemplated by the memorandum, 
the regulations will shortly be formally modified to 
take account of this new element. 

Petitioner is a lathe operator and he was a tool and 
die maker (milling machine operator) in a large air- 
craft plant—not an important official with wide super- 
visory or executive functions. Accordingly, it was 
decided that, in the light of all the information 
available, he could and should be appropriately 
granted access to “secret’’ information, whether the 
derogatory findings made by the hearing board were 
or were not true. If those findings were in fact true, 
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petitioner would still be accorded his clearance; the 
particular adverse facts found by the board would 
not be enough to debar him in the light of his job and 
personal history.“ And if the findings were not in fact 
true, or if they were reached by improper procedures, 
petitioner would certainly be entitled to his clearance.* 

The result is that, once the Secretary had deter- 
mined to make this general change in the Industrial 
Security Program, it was unnecessary for him to can- 
yvass the truth or falsity of the hoard’s findings in 
petitioner’s case (or the procedure by which they were 
reached). In effect, a demurrer to the findings could 
he sustained by the Secretary—conceding their truth 
arguendo, petitioner was still entitled to clearance. 
By like token, it would be unnecessary to adjudge, in 
petitioner’s case, the propriety of the procedures used 
by the board in making its findings.° 





‘It will be recalled that the hearing board finally found 
(xupra, pp. 3-4), with respect to petitioner's association with the 
Communist Party, that his membership covered only the period 
1942-1943; that it terminated by expulsion in 1943; that in the 
latter part of his membership petitioner became actively and 
outspokenly opposed to certain Communist Party policies and 
Communist Party endorsed candidates for union office; and that 
he stopped paying Party dues and attending Party meetings. 
See R. 120-121. There were no findings of disloyalty, or of 
any association with communism after 1945. 

*No similar action was taken in the case of Greene, No. 180, 
this Term, because it was not considered that that case, taking 
into account its own particular facts, falls within the new 
policy. 

*Petitioner assumes repeatedly, throughout his Opposition, 
that the Acting Secretary's determination of December 31st 
was based on different findings from those made by the board. 


| As we have pointed out in the text, this is not necessarily the 


case, 
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Thus, petitioner is far wide of the mark in insist. | 
ing—as he repeatedly does (Opp. 2, 8, 9, 10, 18, 25 | 
26-27)—on an affirmative ‘‘exoneration from or re. | 


cantation of the charges” of Communist Party mem. 
bership, and on “‘repudiation” of the ‘‘accusations” by 
the “secret informants.” As our initial mootnegs 
memorandum makes undeniably plain, the board’s ad- 
verse findings have been totally expunged as if they 


had never been made. More than that cannot be | 


demanded. 

The law is full of instances in which an individual 
has been freed (by a subsequent procedural or gen- 
eral ruling) from a particular sanction, based on ad- 
verse factual findings, without any requirement that 
new factual findings “clearing” him be made by the 
fact-finding tribunal or agency after the sanction has 
been removed. In the criminal law, defendants rou- 
tinely have their convictions set aside or reversed, 
after trial and verdict, for defects in the indictment, 
failure to state an offense, trial or procedural errors, 
or defenses such as the statute of limitations or lack 
of jurisdiction, ete. Obviously, a defendant so freed 
cannot insist on new findings or a new verdict de- 
claring that, as a matter of actual fact, he did not do 
the acts with which he was charged; indeed, a de- 
fendant whose conviction is finally reversed on such 
grounds cannot compel the appellate court to go fur- 
ther and inquire into the sufficiency of the evidence 


’ 


even though he contends that such a factual inquiry 
would demonstrate his innocence of the acts charged 
and thus clear him of any possible “taint” arising 
from the original verdict. 


Se _ 


— a CT - — 
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The same has been true of security determinations 
which have been overturned for jurisdictional reasons. 
In Peters v. Hobby, 349 U.S. 331, the adverse find- 
ings of the Loyalty Review Board were expunged for 
lack of jurisdiction, but the Board was not required to 
make new findings favorable to that petitioner. In 
Cole v. Young, 351 U.S. 536, the Court invalidated 
Cole’s discharge as improperly based on the Act of 
August 26, 1950, 64 Stat. 476, 5 U.S.C. 22-1, but there 
was no requirement that the Department of Health, 
Education, and Welfare then make new findings of 
fact favorable to him. Similarly, in Service v. Dulles, 
354 U.S. 363, the adverse determination and findings 
were expunged, but the State Department was not 
required to make new favorable findings. It was suf- 
ficient to expunge the old findings and determinations. 

So here, the adverse findings and determinations 
have been completely expunged and superseded as a re- 
sult of reconsideration under the modification 
adopted in the Defense Department on December 31, 
1958. It is just as if the regulations had been for- 
mally amended, and petitioner’s case reviewed and re- 
considered (and petitioner granted clearance) under 
that change, which makes irrelevant any fur- 
ther inquiry into the particular facts of his case. The 
controversy has been effectively ended, as part of a 
general change in the Industrial Security Program, 
by the only administrative determination petitioner 
sought or could seek, 7.e., a clearance for access to 
“secret”? information. See also infra, pp. 14-15, 
21-24. 
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Moreover, petitioner has not been treated, with re. | 


spect to the making of new findings, any differently 
from others who have been granted clearance after 


first being denied it. In the Industrial Security Py. | 
gram, it has been the practice, when a prior public | 


decision adverse to the employee is reconsidered and 


clearance granted, simply to announce that clearance | 


is now accorded; it has not been the practice to make 


new, favorable, findings. Accordingly, petitioner has | 
no ground for complaint that in this respect he has | 
been discriminated against, or treated otherwise than | 


pursuant to the normal prevailing procedures. 


B. Petitioner contends further that the action of | 


the Secretary of Defense granting him a security 
clearance violated the regulation governing the In- 
dustrial Security Program in two respects (Opp. 8 
26-27, 28):—(1) The Secretary did not include as 
part of his determination a finding with respect to 
each allegation set forth in the Amended Statement 
of Reasons, as provided in Paragraph 20d of Defense 
Department Directive 5220.6; and (2) the Secretary 
found that the grant of a clearance to petitioner “is in 
the national interest,” rather than “clearly consistent 
with the interests of the national security,” which 
is the over-all standard prescribed by the directive. 
The complete (but not the only) answer to this con- 
tention is that the Secretary of Defense could not 
have violated this regulation since he did not bind 
himself by it. The directive was issued to govern the 
operation of the Industrial Personnel Security Re- 
view Program, which it established, and the Secretary 
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was not designated as a full element of that program.’ 
Thus, petitioner can derive no support from cases like 
Service v. Dulles, 354 U.S. 363, and Accardi v. 
Shaughnessy, 347 U.S. 260, which hold that an execu- 
tive officer can limit his own authority by regulations 
made binding upon himself even though, in the ab- 
sence of such self-imposed limitations, he would have 
possessed sufficient power to take the action under 
challenge. Here, the power of the Secretary to grant 
access to classified military information, and his 
power to review the determinations of the industrial 
security boards, was not limited by the procedures 
applicable to those boards, or by any other proce- 
dures. Under the directive, determinations of the In- 
dustrial Personnel Security Review Board are to be 
final subject to reversal by the Secretary of Defense.* 
In exercising this review power, the procedures to be 


'Paragraph 5 of the directive provides: 

Program. There is hereby established the Industrial Per- 
sonnel Security Review Program, consisting of the follow- 
ing elements: 

a. The Office of Industrial Personnel Security Review. 

b. The Industrial Personnel Security Screening Board 
(hereinafter called the Screening Board). 

ec. The Industrial Personnel Security Hearing Boards 
(hereinafter called the Hearing Boards). 

d. The Industrial Personnel Security Review Board 
(hereinafter called the Review Board). 

* Paragraph 21b of the directive provides: 

b. The determination of the Hearing Board as announced 
by the Director pursuant to paragraph a above shal! be 
final subject only to: 

(1) consideration by the Review Board at the request of 
the Director, the Secretary of Defense, or the Secretary of 
any military department; or 

(2) reconsideration by the Hearing Board at the request 
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employed, by the Secretary and the grounds upon | 


which he may act are not prescribed by the regulation | 
but are left to his complete discretion as the head of 
the Department. Petitioner’s argument ignores this 
clear meaning of the directive. 

Not only has the regulation not been made binding in 
this respect upon the Secretary of Defense, but the re- 
quirement of Paragraph 20d that findings be made 
with respect to each allegation contained in the State. | 
ment of Reasons is expressly made applicable only to 
the Industrial Personnel Security Hearing Boards, 
The heading of Paragraph 20 is “‘Hearing Board De. | 


termination”’ and it is this determination, not the de- | 


termination of the Secretary of Defense, which under 
subparagraph d must “include a finding with respect 
to each of the allegations set forth in the Statement 
of Reasons.’’ See also Paragraph 22a. In no place 
does the regulation impose such a requirement upon 
the Secretary, who is free to grant a security clear- 
ance for whatever reason he deems adequate and with- 


of the Director on the ground of newly discovered evidence 
or for other good cause shown. 
Paragraph 22c of the directive provides: 

c. Determinations of the Review Board shall be final, 
subject only to 

(1) Reconsideration on its own motion or at the request 
of the person concerned, addressed through the Director, on 
the ground of newly discovered evidence or for other good 
cause shown; 

(2) Reconsideration by the Review Board at the request 
of the Secretary of Defense or the Secretary of any mili- 
tary department; or 

(3) Reversal by the Secretary of Defense, or reversal by 
joint agreement of the Secretaries of the three military de 
partments at the request of one of such Secretaries. 
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out making or publishing any particular factual con- 
clusions with respect to the employee involved.’ 

For similar reasons, petitioner is not in a position 
to complain of the Secretary’s failure to mention the 
over-all standard of the directive that a clearance must 
be denied or revoked if it “is not clearly consistent with 
the interests of the national security.’’ For this is ob- 
viously not a requirement included in the regula- 
tion for the benefit of the employee under consider- 
ation; it affords no procedural or substantive rights 
but is a guide to the industrial security boards de- 
signed to afford the maximum protection for classi- 


| fied military information, and was not intended to bind 


: a - 


ee 


the Secretary himself.’® Although the security boards 
had previously concluded, on the basis of certain find- 
ings, that the grant of a clearance to petitioner would 
not be clearly consistent with the national security, 
those findings have been expunged, so that any possi- 
ble injury resulting to petitioner from them has been 


*In addition, it should be pointed out that although the regu- 
lation requires the boards to make findings there is no require- 
ment that the findings be published to the individual concerned. 
As noted above (supra, p. 9), it has not been the practice to 
publish findings when a determination to clear is made and 
announced. 

” Even if the standard of “clearly consistent with the interests 
of the national security” were binding on the Secretary under 
the regulation, we do not believe that an individual as to whom 
the Secretary might apply a lesser standard would have any 
standing to complain under Accardi and Service, supra. Those 
decisions stand for the proposition that an individual has a 
nght to demand that the head of a department comply with 
regulations imposed for the benefit of the individual. There is 
nothing in the opinions suggesting that the head of a depart- 
ment cannot loose the strict bonds of a regulation where such 
lenity would be to the advantage of the individual. 


46949 O—60 pt. 3 37 
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undone as completely as could be required by a deci. | 
sion of this Court. Once the adverse findings hay, | 
been superseded, if the Secretary of Defense then de. 
termines that it is desirable to grant petitioner conn | 
those in the same situation) a clearance under a dif. 
ferent principle than the rules previously imposed 
solely for the benefit of the Government, petitioner | 
has no cause whatever to complain—he has received | 
his clearance, and no findings adverse to him now | 
exist. Realistically, petitioner is relying not on an al. | 
leged right to a security clearance, nor on a right not | 
to be found a security risk without certain procedural | 
protections, but on an asserted right to an affirmative 
determination by the Department of Defense that his 
access to defense secrets would in no way jeopardize the 
national security. There is no basis in the regula. 
tion or in any statute for this contention that, if a 
clearance is granted to him, it must be accompanied 
by such an affirmative determination couched in those 
terms. In making the change contemplated by his 
memorandum of December 31st (discussed supra, pp. 
4-6), the Secretary was free to decide that “the na- 
tional interest’’ (the term he used in petitioner’s 
clearance order) would appropriately call for a con- 
sideration of the employee’s position and _ personal 
history in determining whether his clearance would be 
“clearly consistent with the interests of national 
security.”’ 





ITI. 


THE UNLIKELIHOOD OF FURTHER SECURITY PROCEEDINGS 
AGAINST PETITIONER 


Petitioner makes much of the “substantial likeli- 
hood”—as he puts it—of renewed security proceedings 
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against him (Opp. 19). In reality, this ‘‘danger’’ does 
not exist under the present or the reasonably foresee- 
able circumstances, and the information available.” 
As pointed out in Part II, supra, the Industrial 
Security Program has been so modified that in- 
dividuals of petitioner’s level of position, and with pe- 
titioner’s type of personal history, will be cleared for 
access to ‘‘secret’’ defense information, where neces- 
sary for their work. Petitioner’s clearance was ac- 
corded under that general change in the Program. It 
was also accorded by the head of the Department of 
Defense who had available all of the information 


_ about petitioner known to that Department. On the 


basis of that information, collected by extensive in- 
vestigation, there is no likelihood of renewed security 
proceedings against petitioner. A general rule has 
been established and petitioner’s case has been eval- 
uated, at the highest level, under that new general 
principle. The courts will not treat “as a serious dan- 
ger” that a high government official or agency “will 
change a deliberately formulated policy after urging 
it on this Court against the [petitioner’s] standing to 
ask for relief.’’ Eccles v. People’s Bank, 333 U.S. 
426, 433. 

Petitioner complains repeatedly that the security 
regulation is still in effect (Opp. 9, 18, 28), but he 
singularly fails to note that the Program has been 
modified (and the regulation will be formally 
amended) on a point decisive for his and comparable 
cases. The provisions of the regulation as to hearings 





"This is not the place to discuss petitioner’s broad, general, 
and inaccurate charges against the conduct of the Industrial 
Security Program as a whole (Opp. 22-25). We confine our- 
selves to petitioner’s own case. 
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and ‘‘confrontation,’’ which petitioner challenges, rp. 
main intact, but (as we have shown supra, pp. 5-8) 
so far as petitioner’s case is concerned those pro. 
visions are now irrelevant. He has been granted 
clearance, whether or not the expunged finding 
previously made under the disputed procedures were 
accurate, and whether or not those procedures ar 
proper in his particular class of case. 


} 


In other words, the Industrial Security Program, | 


as it now stands, presents no “threat” and no “dan. 
ger’’ to this petitioner. There is no likelihood of a re. 
currence of proceedings against him. He is in at 
least as good a position as the hundreds of thousands 
of other individuals who have been cleared for access 
to defense information. In one sense, his position is 
even better, since his particular case has been re 
viewed at the highest departmental level under the 
new principle adopted at that level. If petitioner 
continues nevertheless to have a “case” or “con- 
troversy” with the Defense Department, so do all of 
the thousands of others whose cases have been con- 
sidered under the Industrial Security Program and 
who have been accorded clearance. Each of them has 
as much right to maintain suit as does petitioner. 
But it is perfectly plain that those hundreds of thov- 
sands have no case or controversy with the Defense 
Department. See also infra, pp. 22-24.” 


‘2 Petitioner complains (Opp. 9) of being required to fill out 
new personnel security questionnaires, etc. On inquiry, we 
have ascertained that these requirements were exclusively com- 
pany-imposed by the Bell Aircraft Corporation, incidental to 
petitioner’s reemployment. These requirements are not Govern: 
ment-imposed, and most emphatically petitioner is not now 
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| qv, THIS COURT’S JURISPRUDENCE ON MOOTNESS, AS APPLIED 


| 
j 
' 
| 


= —-_ 


it 


= ;' ee 


TO PETITIONER’S CASE 


A. Where the challenge is to formal government 
action which is formally withdrawn or ended during 
the course of the litigation, this Court’s decisions—both 
those cited in our initial memorandum on mootness 
and those relied upon in petitioner’s Opposition— 
have consistently followed the principle that the liti- 
gation is moot unless there is a strong, real, or sub- 
stantial likelihood that the challenged government 
action will be repeated against the particular person. 
Despite petitioner’s strenuous assertions, the Court 


| has not applied the standard that, for mootness to 


result, recurrence must be absolutely impossible or 
the government agency must be entirely incapable of 
repeating the challenged action. 

1. In our initial memorandum on mootness (pp. 
1-8), we referred to several of the Court’s decisions 
applying this principle of mootness to government 
orders or actions.” In several of those cases, there 


“once more” being subjected to “the standard security clearance 
procedure” of the Government (Opp. 9). The Government has 
taken no steps whatsoever to have petitioner fill out new ques- 
tionnaires, etc. 

“Petitioner dismisses most of these cases (Opp. 16) on the 
ground that they were decided without opinion, or that the 
suggestion of mootness was unopposed. But it has been cus- 
tomary in recent years for the Court to dispose of cases on the 
ground of mootness by a per curiam order; and the fact that no 
opposition was presented may well mean that counsel in those 
cases recognized the governing rules of mootness which this 
Court has been applying. Moreover, whether opposed or not, 
those decisions of mootness are formal and binding adjudica- 


tions by the Court that no case or controversy existed any 
longer. 
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had been no announced change in policy or progran 
(as there has been here), but simply a withdrawal oy 
ending of the particular challenged order. In many 
of them, the possibility of recurrence was substantially 
greater than in this case where a general change has 
been announced and is now being followed. See eg, 
Association of Lithuanian Workers v. Brownell, 35% 
U.S. 23 (withdrawal of designation under the At 
torney General’s ‘‘subversive list,’’ without any . | 
nounced change in policy) ; Garcia v. Landon, 348 US, | 
866 (withdrawal of deportation order, which could be | 
reissued) ; National Association for the Advancement | 
of Colored People, Inc. v. Committee on Offenses, 358 | 
U.S. 40 (expiration of state legislative committee, 
which could be reestablished) ; United States v. Ama 
rillo-Borger Express, Inc., 352 U.S. 1028 (expiration 
of ICC order capable of being repeated) ; Bracken y, 
Securities and Exchange Commission, 299 U.S. 504 
(withdrawal of administrative subpoena, which could 
be reissued) ; Howard v. United States, 340 U.S. 898 
(expiration of grand jury, but petitioner could be 
called before another grand jury) ; Montgomery Ward 
& Co. v. United States, 326 U.S. 690 (return of seized 
property, which could be reseized) ; Commercial Cable 
Co. v. Burleson, 250 U.S. 360 (same) ; Gray v. Board 


of Trustees, 342 U.S. 517 (admission of colored stu- 
dents to the University of Tennessee); St. Pierre v. 


United States, 319 U.S. 41, 43 (expiration of contempt 
sentence; real possibility of future questioning). 

In these decisions and others, the Court has clearly 
indicated that the mere ‘‘possibility” or ‘‘capability” 
of renewal of the withdrawn or expired order is in- 
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sufficient to make a continuing “case” or ‘‘contro- 
yersy.”” 

2. Petitioner relies (Opp. 11, 14-16, 20, 21), almost 
solely, on three or four of the Court’s decisions which 
do not at all support him because they stand only for 
the proposition that mootness may not result where 
there is shown to be a strong, real, or substantial like- 
jihood of repetition (not a mere ‘‘possibility” of re- 
newal). In Southern Pacific Terminal Co. v. Inter- 
state Commerce Commission, 219 U.S. 498, the proba- 
bility of repetition was clear; the I.C.C. order was a 
short-term one, almost certain to be repeated in simi- 
lar short-term fashion. In those circumstances, the 
Court referred to the questions involved in the admin- 
istrative order as manifestly continuing in nature (p. 
519).* Cf. St. Pierre v. United States, 319 U.S. 41, 
43. McGratn v. Daugherty, 273 U.S. 135, 180-182, was 
a comparable case in which a continuing Senate com- 
mittee was apparently ready to resume its inquiries 
if the Court upheld its authority. Panama Refining 
Co. v. Ryan, 293 U.S. 388, 413-414, involved amended 
regulations containing the same disputed require- 
ments as the regulation originally attacked. And in 
Leonard v. Earle, 279 U.S. 392, 398, an action to com- 
pel issuance of a license for the next year was not 
mooted by the expiration of the year, where it was 
clear that the plaintiff intended to continue in the 
licensed business and the defendant official would in- 





*The Court also referred to the fact that the Commission’s 
order might, to some extent, be the basis of further proceedings 
(p. 515). See also, to this effect, Southern Pacific Co. v. Inter- 
state Commerce Commission, 219 U.S. 433, 452. 
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sist on compliance with the challenged requirements 
before issuing the necessary license.” 

The gist of these latter decisions (which form the 
core of petitioner’s Opposition) is that the ending 
expiration, or suspension of the challenged adminis. 
trative order will nut moot the case tf, but only if 
the order continues to have substantial legal effects 
or there is a real (not merely a theoretical) likelihood 
that the order will be repeated or renewed as to the 
complaining parties. As we have shown, supra, pp, 
4-15, that is not this case. The order denying peti- 
tioner clearance has been expunged and superseded, 
A new order has granted the clearance pursuant to a 
general modification in the Industrial Security Pro. 
gram. In the present circumstances or those rea- 
sonably foreseeable, there is no real likel‘hood that this 
petitioner (or those similarly situated) will again be 
subjected to adverse security proceedings.” 

3. Petitioner attacks the principles of mootness 
which the Court has been applying to withdrawal of 
challenged government orders as an unfair “double 
standard’’ (Opp. 14, 16), because mootness has some- 
times not been found where private persons merely 
cease their illegal or wrongful conduct. But petitioner 

*® Likewise, in [enderson v. United Stutes, 339 U.S. 816, 823, 
the challenged order of the ICC was still outstanding and 


would probably affect the petitioner if he traveled again by 
railroad. 

*® Gray v. Ioard of Trustees, 342 U.S. 517, 518, was an action 
to compel the university admission of some Negro students, 
and of other Negroes “similarly situated.” This Court held the 
action moot (over opposition), where the plaintiffs’ requests 
for admission were granted during litigation and “there is no 
suggestion that any person ‘similarly situated’ will not be 
afforded similar treatment.” 
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ignores that the action of the Secretary of Defense 
in this case was not simply a “eessation’’ of conduct 
challenged as unlawful—as is the case when a private 
party discontinues an asserted violation of law. An 
oficial order was expunged and superseded, and a dif- 
ferent order officially issued which has ended all 
asserted injury to petitioner. In such a case, it is ap- 
propriate to accept the formal official action on its 
face, unless there is good reason to believe otherwise. 
See Gray v. Board of Trustees, 342 U.S. 517, 518, 
footnote 16, supra; Eccles v. People’s Bank, 333 U.S. 
496, 433, quoted supra, p. 14.” 

Moreover, the basic issues petitioner raises are con- 
stitutional, and constitutional isues should not be de- 
cided in the absence of a concrete, present, actual, and 
existing controversy in which the parties’ rights are 
really at stake." In litigation in which the questions 
are statutory, common-law, or factual—non-constitu- 
tional issues—it may be proper to accede to the “public 
interest in having the legality of the practices settled” 
(United States v. W. T. Grant Co., 345 U.S. 629, 632). 
But the special canons of constitutional adjudication, 

"Something should also be said for the public interest which 
the Government was vindicating in the line of cases in which 
private parties have merely ceased violating a statute or regu- 
lation, and the Government still seeks an adjudication. Peti- 
tioner can ask to vindicate, not a public right, but only his own 
private rights; and he can attempt to redress only his own al- 
leged private injuries. He cannot rightly claim to be acting 
on behalf of others. And since his own claims have been satis- 
fed, there is nothing left for him to vindicate by this suit. 

*See e.g., United Public Workers v. Mitchell, 330 U.S. 75, 90; 
United States v. Automobile Workers, 352 U.S. 567, 589-593; 


Ashwander v. Tennessee Valley Authority, 297 U.S. 288, 346- 
348; Rescue Army v. Municipal Court, 331 U.S. 549. 
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which strongly counsel the avoidance of constitutiong| 
determinations if possible, do not permit similar lee. 
way in a constitutional case like the present one wher 
the petitioner will obtain nothing by a reversal of the 
decision below. Cf. United States v. Johnson, 319 
USS. 302, 305. 

B. Petitioner also makes some claim that he has not 
received all the relief from the respondents to which 
he is legally entitled (Opp. 17-19). We need not re 
peat the demonstration in our opening mootness memo- 
randum (pp. 5-7) that, having received the clearance 
he sought, petitioner can properly ask nothing more, 
The prayers of his complaint are set out in footnote 
2, page 6, of our earlier memorandum. The first 
prayer is for a hearing with opportunity to confront 
adverse witnesses. But obviously petitioner cannot 
now demand a hearing for its own sake; and the hear. 
ing he asks would now serve no purpose whatever 
since its objective could be only to help petitioner clear 
himself, and that is no longer necessary now that he 
has received his clearance.” 

The second prayer is for a declaration that the de- 
termination of June 14, 1957 (and presumably the 
later determination of October 13, 1958) is in violation 
of his constitutional rights. But the adverse determi- 
nations of June 14, 1957, and October 13, 1958, have 
been wholly expunged and superseded as if they had 

* Petitioner's first prayer does not even ask that the Defense 
Department make findings on the basis of the hearing he still 
demands. Presumably, it is petitioner’s present position that 


the hearing should be held even though no findings are to be 
made by the Department ! 
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never been; they no longer have any vitality or effect. 
There is therefore nothing outstanding on which this 
Court can operate; and the naked request for a de- 
earatory judgment of illegality cannot suffice to keep 
the controversy alive. ‘There was a similar request 
for a declaratory judgment in Association of Lithua- 
nian Workers v. Brownell, 355 U.S. 23, but this Court 
nevertheless held the case moot. See also, to the 
same effect, St. Pierre v. United States, 319 U.S. 41; 
Bus Employees v. Wisconsin Board, 340 U.S. 416, 418; 
Gray Vv. Board of Trustees, 342 U.S. 517—all indi- 
eating that a request to declare the illegality of past 
conduct, with no future operative effect, cannot avail 
to prevent mootness. 

The third of petitioner’s prayers in his complaint 
is that the respondents be restrained from enforcing 
the prior adverse determinations—which the prayer 
says Should be reversed, rescinded, and annulled. 
Again, there is nothing left for the Court to do, and 
no need for the relief requested. The adverse deter- 
minations are no longer in effect, but have heen fully 
expunged and superseded. 

Petitioner did not ask, in his District Court com- 
plant, for declaratory or injunctive relief with re- 
spect to the Defense Department’s industrial security 


| regulation itself, and his petition for certiorari cen- 


tered on the particular administrative determinations 
against him rather than on the regulation as such 
(Pet. 2-3, 6-7). Nevertheless, he now asserts a right 
to a broad declaratory adjudication that the “no- 
confrontation requirement of the Defense Depart- 
ment’s Industrial Security Hearing Regulations is 
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constitutionally and statutorily defective” (Opp. 18), 
Of course, as pointed out above (p. 15), petition 
now has no more right to such a declaration than the 
hundreds of thousands of others who have bee, 
processed and cleared under the Industrial Security 
Program. At least in the absence of grounds for be 
lieving that the regulation will be applied adversely 
to him, the mere existence of the regulation does not 
give any person or employee—no matter how much 
he may disagree with or deplore it—the right to an 
adjudication that the regulation is invalid. For the 
regulation imposes no present duties or requirements 
and demands no action. It has no effect until the 
security clearance process is begun and the regula- 
tion is invoked. Just as with a comparable statute 
which is abstractly claimed to be invalid by persons 
not directly affected, no actual case or controversy 
can exist until, at the very least, there is a likelihood 
that the regulation will be invoked or applied or used 
against the particular claimant. Otherwise, the care 
ful confines of federal adjudication would be largely 
nullified at the behest of litigants eager to test, ab- 
stractly, the lawfulness of all kinds of legislative or 
administrative action. Even though such questions 
may be important and their resolution useful, the 
federal courts have no power to decide them as an aid 
to possible future controversies or as a guide to future 
action. Bus Employees v. Wisconsin Board, 340 US. 
416, 418; St. Pierre v. United States, 319 U.S. 41, 42; 
United States v. Alaska S. S. Co., 253 U.S. 113, 115- 


116; California v. San Pablo & Tulare R. R. Co., 149 | 
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U.S. 308, 314; cf. Eccles v. People’s Bank, 333 U.S. 
426, 431-432. 
CONCLUSION 

We have been at pains to set forth our position in 
detail, because petitioner’s Opposition reveals a gross 
misunderstanding of both the facts and our legal posi- 
tion on mootness. Petitioner has sought to create a 
strawman out of a congeries of bits and pieces. 
We believe that the Court should be informed of 
what has actually happened in this case. In addi- 
tion, petitioner plainly desires to compel after-the- 
event adjudication of his case because he hopes 
that it will lead, for others, to the general legal 
rule he sponsors. But this approach is directly op- 
posed to the whole federal judicial tradition. And we 
are frank to say that in any event we do not believe it 
a desirable practice, unless necessary to protect the 
claimant’s own legal rights, for the Government to be 
foreed to defend the legality of past administrative 
action which the administrators, on proper recon- 
sideration of their administrative powers and dis- 
cretion, have decided should be rescinded and changed 
and no longer kept in effect. 

Respectfully submitted, 

J. LEE RankIN, 


Solicitor General. 
FEBRUARY 1959. 
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I. This Court Has Consistently Held Confrontation 
to Be a Minimum Requirement of the Procedural] 
Due Process Imposed on All Governmental Action 
Affecting Substantial Interests 


II. Security Hearings Without Confrontation Are at 
Once Inevitably Unfair and Wholly Unjustified 
by Any Tangible Governmental Interest 


A. Without Confrontation Security Hearings 
and Determinations Are Inevitably Un- 
fair and Wholly Arbitrary 

(i) Lapse of time 

(ii) Nature of charges 

(111) Danger of false accusation 

(iv) Burden of proof 

(v) Informants hidden from Hearing 
Boards 


B. No Governmental Interest Is Served by 
Denial of Confrontation in Security Pro- 
ceedings 

1. Unmasking of Casual Informants.. 
2. Unmasking of Professional Under- 
cover Agents 


III. This Court Need Not Resolve the Ultimate Consti- 
tutional Issue Since Congress Has Never Author- 
ized the Unfair Hearing Procedure Prescribed 
by the Contested Regulation 
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IV. Petitioner’s Case Presents a Justiciable Controversy 
Which This Court Should Resolve 


Conclusion 
Appendix A 
Appendix B 
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OCTOBER TERM, 1958 


No. 504 


CHARLES ALLEN TAYLOR, 
m Petitioner, 

NEIL McELROY, A. TYLER PORT, 
Respondents 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT 


BRIEF FOR PETITIONER 


Opinion Below 


The opinion and judgment of the District Court are not 
reported; they appear at pages 473-476 of the Record. No 
opinion or judgment has been rendered by the Court of 


| Appeals (R. 479); the decision of the Court of Appeals in 


the related case of Greene v. McElroy, No. 180, is reported 
at 254 F. 2d 944. 
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Jurisdiction 

Summary judgment was entered against petitioner by 
the United States District Court for the District of Colum. 
bia on October 14, 1958 (R. 475). Petitioner docketed his 
appeal in the Court of Appeals for the District of Columbia 
Cireuit on October 16, 1958 (R. 477). The petition for ag 
writ of certiorari before judgment in the Court of Appeals 
was filed in this Court on November 8, 1958; the petition 
was granted on December 15, 1958 and the case was assigned 
for argument immediately preceding No. 180 (R. 480). The 
jurisdiction of this Court is invoked under 28 U.S.C. 
1254(1). 

Questions Presented 


1. Whether the federal courts are powerless to afford 
redress against the arbitrary denial of clearance for access 
to classified defense information based solely on aceusa- 
tions by faceless informants neither confronted by nor 
known to either petitioner or the Hearing Board, where 
such denial results in the termination of employment and 
the curtailment of means of livelihood. 

2. Whether, if power to afford redress exists in the 
federal courts, it is consistent with statutory authority 
and the due process clause of the Fifth Amendment for the 
Government to deny clearance for access to classified in- 
formation solely on the basis of accusations by faceless 
informants neither confronted by nor known to either peti- 
tioner or the Hearing Board. 


Statutes and Regulations Involved 


Paragraph 4 of the Industrial Personnel Security Review 
Regulation provides as follows:? 


120 Fed. Reg. 1553, 32 CFR Part 67 (Supp. 1958), Section 67.1-4. 
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‘*Release of Information. All personnel in the Pro- 
gram will comply with applicable directives pertain- 
ing to the safeguarding of classified information and 
the handling of investigative reports. No classified 
information, nor any information which might compro- 
mise investigative sources or methods or the identity of 
confidential informants, will be disclosed to any con- 
tractor or contractor employee, or to his lawyer or 
representatives, or to any other person not authorized 
to have access to such information .. .”’ 


The statutes and Executive Order upon which the Gov- 
ernment apparently relies as its authority for the Indus- 
trial Personnel Security Review Program and its no- 
confrontation hearing system are set forth in Appendix A 
(infra, p. 62). 


Statement of Facts 


Petitioner was employed from 1941 until 1956 as a tool 
maker at Bell Aireraft Corporation, Buffalo, New York 
(R. 2, 29-30). On September 6, 1956, without advance 
notice or intimation of any sort to petitioner, the Office of 
Industrial Personnel Security Review of the Defense De- 
partment dispatched a letter to the company suspending 
any and all clearances for access to classified defense infor- 
mation then held by petitioner (R. 34). Because of this 
suspension of clearance and since petitioner’s work as a 
tool maker required access to classified defense informa- 
tion, petitioner was forthwith discharged by the company 
on September 11, 1956, and rendered unable to obtain em- 
ployment sufficient for means of livelihood (R. 30, 33-34, 
40-41), 

Shortly after his discharge, petitioner received from the 
Office of Industrial Personnel Security Review of the 
Defense Department a ‘‘Statement of Reasons,’’ dated 
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September 10, 1956, for the suspension of his clearance 
for access to classified defense information (R. 38). This 
1956 Statement of Reasons charged that in 1942 and 1943 
petitioner had been a member of, paid dues to, and held a 
membership card in, the Communist Party and ‘‘ may still 
have membership in the Communist Party’’ (R. 38).  Peti. 
tioner promptly entered a categorical sworn denial of the 
charge and submitted a ‘‘Notice to Produce’’ asking to 
be informed of the names and addresses of the persons upon 
whose information the charges in the Statement of Reasons 
were based and to inspect the original or a copy of the 
Communist Party membership card, as well as a Commu- 
nist Party transfer card also referred to in the Statement 
of Reasons (R. 42, 49-50). 

On November 1, 1956, petitioner appeared at a ‘‘hearing” 
before the Defense Department’s New York Industrial 
Personnel Security Hearing Board to defend himself 
against the charge of Communist affiliation some 13' or 14 
years earlier (R. 125). At the outset of the ‘‘hearing,”’ the 
Board made clear that, in accordance with paragraph 4 of 
the governing Regulation (p. 3, supra), it would produce 
no evidence in support of the charge of Communist affili- 
ation nor even inform petitioner of the names of his ac- 
eusers (R. 18, 126-130). Although the Chairman of the 
Board admitted at the outset of the hearing that the Board 
did not have the alleged Communist Party membership 
card and Communist Party transfer card in its possession 
(R. 130) and although he refused to reveal who, if anybody, 
had possession of the alleged cards (R. 131), he neverthe- 
less stressed the Board’s ‘‘intention . . . to consider that 
these documents eaist’’ (R. 131). Thereupon, notwith- 
standing the difficulty of proving the negative of facets 
presumed by the Board and particularly a negative con- 
cerning years long past, petitioner undertook and accom- 
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plished the task of showing the utter implausibility and 
falsity of the charge against him. 

Petitioner, assuming the burden of proving his inno- 
cence, testified under oath that he had never been a member 
of, paid dues to, held a card in, or aided or abetted, the 
Communist Party in any manner (R. 353-413). He not 
only gave categorical sworn denials to the charge of Com- 
munism and each facet thereof, but he demonstrated his 
continuous public opposition to the Communist Party pro- 
gram and the Communist Party leaders in his local union 
both during the years in question and continuously there- 
after (tbid). In particular, petitioner stressed his re- 
peated 1942-1943 public statements opposing the firm Com- 
munist Party line on incentive pay and a complete no- 
strike pledge (R. 362-3, 386). Lengthy cross-examination 
by the Board and its counsel served only to reinforce peti- 
tioner’s testimony (R. 369-405, 409-412).? 

Eleven additional witnesses took the stand to demonstrate 
under oath that the charges were patently implausible and 
wholly false. Petitioner’s son, Eugene Taylor, and ten em- 
ployees of the Bell Aircraft Corporation, most of whom 
presently hold security clearances at Bell and all of whom 
have worked with and known petitioner during the fifteen 
years of his employment there, testified that petitioner had 
never discussed Communism or the Communist Party favor- 
ably; had no Communist books, literature or friends; and 
was regarded by witnesses and others active in the local 
UAW union as ‘‘an independent thinker, and .. . not a‘ Com- 


* For example, the Board’s repeated efforts to tie petitioner to the Com- 
munist Party by questioning him about a list of persons apparently 
known to the Board as Buffalo-area Communists only indicated anew 
petitioner’s absence of Communist affiliation for he was totally un- 
acquainted with these people (R. 373-378, 383, 395-397, 411-412). The 
Board’s persistent, though futile, cross-examination of petitioner was 
especially ironic in view of its failure to make the secret informants 
available for any examination whatever. 
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munist. Now or ever’’ (R. 134-352, 178). In the words of 
one witness, Thomas Smith, ‘‘if Russia or’ any foreign 
country invaded this country, Taylor would be the first eny 
to get shot fighting them. That’s the kind of guy he is, ‘ 
me... He’s a real, 100 per cent American”’ (R. 324), 
These eleven witnesses not only proved petitioner’s non. 
Communism; they also proved his anti-Communism during 
the very period that faceless informants allege his Party 
membership. The Communist Party leader of pctitioner’s 
local UAW union in 1942-1943 was Allie Brodose. Johy 
Maturski, who defeated Brodose for the presidency of the 
local in 1943 on an all-out anti-Communist platform, testi- 
fied that petitioner stood with him publicly in opposition 
to Brodose and the Communist Party program urged by 
Brodose (R. 197-231). Joseph Rosmyslowski testified that 
petitioner had frequently been publicly opposed to, and had 
become generally known as a bitter enemy of, Brodose; 
indeed he recalled an angry argument between _peti- 
tioner and Brodose in 1942 or 1943 in which petitioner 
repeatedly referred to Brodose as a ‘‘red’’ (R. 158-176, 174). 
Leon Meyers recalled an incident in 1942 or early in 1943 
when petitioner had warned him about associating with 
Brodose because ‘‘you know he’s a Commie”’ (R. 287-288). 
Petitioner’s 1942-43 consistent public opposition to Brodose 
personally and to the Communist Party platform urged by 
Brodose, was related to the Board from personal obserya- 
tion by all ten of the Bell Aircraft employees who ap- 
peared in his behalf (R. 158-60, 167-176, 203-204, 217, 224 
227, 237, 245, 257-260, 264-265, 281, 286-288, 291, 300, 
304, 311-313, 320-323, 335-336, 338-339, 348-349, 350-351). 
At least seven of these witnesses particularly stressed 
petitioner’s public statements against incentive pay and 
the no-strike pledge (both central to Communist policy of 
the day) as clear proof of his anti-Communism (R. 159-60, 
174, 204-206, 217, 258, 300, 311-313, 320-322, 335-336). 
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After three days of ‘‘hearing’’ before the Industrial 
Personnel Security Hearing Board, there was not a 
word in the record to support the charge against pe- 
titioner, but, on the contrary, only the testimony of 
twelve witnesses on direct and cross-examination showing 
the patent falsity and implausibility of the charge against 
him. Yet, notwithstanding this sworn record, the Office 
of Industrial Personnel Security Review on June 14, 1957 
found ‘‘true as stated’’ the charge that the petitioner had 
been a member of, paid dues to, and held a-membership 
card in, the Communist Party during 1942-43 (R. 52). On 
the basis of this incredible finding, petitioner’s security 
clearance was denied as ‘‘not clearly consistent with the 
interests of national security’’ (ibid). 

On November 22, 1957, petitioner appealed to the Secre- 
tary of Defense (R. 53-57), referring in his appeal to peti- 
tioner’s outspoken opposition to the Communist Party poli- 
cies of Brodose and suggesting the possibility of his having 
been confused with Brodose’s ally, one Alvin Taylor (R. 53- 
57). Five months having elasped without action by the De- 
fense Department on his appeal to the Secretary, petitioner, 
on April 24, 1958, filed this suit for injunctive and declara- 
tory relief in the United States District Court for the Dis- 
trict of Columbia seeking a review of the denial of his 
clearance without confrontation by his accusers (R.1). On 
May 30, 1958, more than six months after petitioner’s appeal 
tothe Secretary of Defense and only after the institution of 
this action, the General Counsel of the Defense Department 
advised petitioner by letter that the case was being returned 
tothe Hearing Board for unspecified ‘‘further proceedings’’ 
(R. 59-60). In so doing, however, the Defense Department 
stated that the former adverse determination against peti- 
tioner, based on the statements of the secret informants, 
“was neither arbitrary nor capricious but was, on the con- 
trary, reasonably supported’’ (R. 60). 
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On June 19, 1958, the Hearing Board transmitted ay 
Amended Statement of Reasons to petitioner (R. 68). The 
charge contained in this Amended Statement was gy. 
stantially identical with the former charge in that it asserted 
that petitioner had been a member of, paid dues to, ang 
held a membership card in the Communist Party in 1942.43 
But there was one very real difference—the new charge, 
instead of alleging that petitioner had and ‘‘may still have 
membership in the Communist Party’’ (R. 38), now alleged 
that he had been expelled from the Communist Party in 
1943, primarily because he had ‘‘opposed the ‘no strike 
pledge’ and ‘incentive pay’ policies supported by the 
Communist Party’’ (R. 70). In addition, the Amended 
Statement, in a civil administrative ‘‘indictment’’ for per. 
jury, charged petitioner with false testimony at his 195¢ 
hearing in denying former Communist Party affiliation 
(R. 72-74). Petitioner immediately denied the amended 
charge under oath (R. 80), and pointed out through his 
counsel that ‘‘Mr. Taylor is the first American to be judged 
by a tribunal which accuses the defendant upon secret ae- 
cusations of being untruthful in his assertions of innocence” 
(R. 79). 

Now at long last, after two years of waiting, it appeared 
that petitioner might be confronted by his accusers. A 
hearing was scheduled for July 11, 1958, and petitioner 
appeared with counsel ready to face his accusers only to 
be told by the Board that no decision had yet been reached 


8 The Amended Statement of Reasons had thus been made to fit the 
facts at the “hearing” in November, 1956; what petitioner had presented 
as his affirmative defense was now worked into the case against him as 
the reason for his “expulsion” from the Communist Party, an expulsion 
never before even mentioned. Only later, when the synopses of the secret 
informants’ accusations were read into the record (see p. 9, infra), 
did petitioner learn that the secret informants had suddenly “remembered” 
his expulsion from the Party, tailoring their stories to fit the facts at 
the 1956 hearing and that the Amended Statement simply flowed from the 
amended stories of the informants. 
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on whether to grant him confrontation (R. 89). The hearing 
was continued (R. 94). 

On August 1 the hearing was reconvened once again 
(R. 434). This time the Board flatly announced that it 
was not going to confront petitioner with his accusers; 
instead the Chairman read into the record six anonymous 
synopses of accusations of Communist affiliation in 1942- 
43 (R. 434-440, 102-104). Although the original charges 
in 1956 (based on the original information from the secret 
informants) had alleged that petitioner ‘‘may still have 
membership in the Communist Party’’ (R. 38), five of the 
six confidential sources now referred to petitioner’s 1943 
expulsion from the Communist Party;* one of the inform- 
ants, in words reminiscent of petitioner’s defense at the 
1956 ‘‘hearing,’’ even cited his ‘‘public statements against 
incentive pay and in favor of a strike policy’’ as grounds 
for the expulsion (R. 102). The Board refused to indicate 
whether it had ever examined the confidential informants, 
what if anything it knew about their past criminal or other 
records, and what degree of hearsay was involved in the 
assertions of the informants (R. 104-117). It was quite clear 
from the synopses themselves, however, that the Board 
itself was forced to rely solely on second-, third- and fourth- 
degree hearsay assertions against petitioner by persons the 
Board itself never examined and that petitioner’s accusers 
are not federal agents secreted in the Communist Party but 
merely casual informants engaged im private slander. ® 


‘Four of the sources actually used the word “expelled” or “expulsion” 
(R. 102-103) and a fifth source referred to petitioner’s name being on 
a list “favorable to the Socialist Workers Party” (R. 104), which the 
Amended Statement of Reasons alleged as one basis of petitioner's expul- 
sion from the Communist Party (R. 68). 

5Examples of the second-, third- and fourth-degree hearsay assertions 
before the Board are readily available in these synopses. For instance, 
one of the confidential sources is said to have furnished information “in 
substance showing that in or about July 1944 he had seen a list of 
names in the possession of a member of the Buffalo branch, Socialist 
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Petitioner having been denied confrontation again and 
again, it was now apparent that his appeal to the Secretary 
of Defense had produced nothing but a fruitless nine-month 
delay of legal redress. Thereupon, on September 12 
1958, petitioner filed in the District Court a Motion for 
Summary Judgment to which respondents cross-moved, 
A few minutes before the October 14th argument in the 
District Court on these motions, counsel was informed 
that petitioner had once again, on October 13, 1958, been 
finally denied security clearance. On that date the Defense 
Department for the second time made a final administrative 
determination finding petitioner a security risk and deny. 





Workers Party, of persons favorable to the Socialist Workers Party . ,. 
and that this list contained the name Charles Taylor’ (R. 104). Thus 
the Board was permitted to draw inferences concerning the charge of 
petitioner’s Communist Party membership from 1) an unknown person's 
preparation of a list of persons “favorable to the Socialist Workers 
Party” which was 2) seen by an unnamed informant in the possession 
of 3) yet another unknown person, all of which was told presumably 
4) to a governmental agent and 5) ultimately transmitted to the Hearing 
Board. 

Moreover the Board’s refusal to answer the question whether it had 
itself examined the confidential informants (R. 106) can only be interpreted 
as an admission that the customary practice had been followed of with- 
holding the names of the informants even from the Board, thus rendering 
impossible any examination of the informants by the Board (see p. 33, 
infra). The Government did not suggest the contrary in its Memorandum 
on the petition for certiorari. 

Finally, the synopses also make clear that petitioner’s accusers are 
not federal agents secreted in the Communist Party but merely casual 
informants. For example, the fourth confidential source was obviously 
a fellow worker at Bell (R. 103) and, to a greater or lesser degree, the 
synopses make quite clear that all the adverse information was derived 
from the “recollection” of private informants about events long past 
(R. 102-104). Furthermore, had the information concerning petitioner 
come from Government agents infiltrating the Communist Party while 
petitioner was allegedly a member, we cannot conceive of the Govern- 
ment’s delaying security proceedings against him from 1942 or 1943 until 
1956. Clearly, not undercover agents but merely casual informants are 
involved; one cannot believe that professional agents would first have 
reported that petitioner may still be a member of the Communist Party 
and then later have asserted his expulsion from the Party in 1943. 
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ing him access to secret information (R. 120-124). The De- 
partment found the basic charges of Communist affiliation 
“true as stated’’ and particularly found that petitioner had 
“deliberately and knowingly’’ made ‘‘false or misleadinge’’ 
denials of such Communist affiliation (R. 122-123). As a 
result of this latest administrative action of October 13th, 
the Government on the following day formally withdrew in 
District Court its prior contention that petitioner had failed 
to exhaust his administrative remedies (R. 459). The Dis- 
trict Court, although ‘‘concerned about the administrative 
proceedings’’ (R. 473-474), entered summary judgment for 
the Government (R. 475). 

On November 8, 1958, the petition for certiorari was 
filed. On December 8, 1958, less than two months after 
petitioner, on the basis of information from secret inform- 
ants, had been finally determined to be a security risk 
and to have committed perjury in denying Communist 
Party affiliation, the Solicitor General informed this Court 
that the case was the subject of review ‘‘by the Departments 
of Defense and Justice.’’ On December 15, 1958, this Court 
granted certiorari and assigned the case for argument 
immediately preceding Greene v. McElroy, No. 180 (R. 
480). 

On December 31, 1958, the Acting Secretary of Defense 
found that the ‘‘clearance of Charles Allen Taylor is in 
the national interest.’’ As unusual as was this sudden 
and belated about-face, even more unprecedented was the 
failure of the Secretary to make the prescribed determina- 
tion that petitioner’s clearance was ‘‘clearly consistent with 
the interests of the national security’’ (Industrial Person- 
nel Security Review Regulation, Section 20e) and his failure 
to issue findings on each of the charges against petitioner, 
notwithstanding the fact that the Department’s own Regu- 
lation requires that all security determinations ‘‘shall 
include a finding with respect to each-of the allegations 
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set forth in the Statement of Reasons’’ (Industrial Per. 
sonnel Security Review Regulation, Section 20d). 

On January 5, 1959, petitioner’s attorney sent a tele. 
gram to the Secretary of Defense requesting the issuance 
of the required findings and specifically asking for find. 
ings (1) reversing all the earlier findings, (2) withdrawing 
the false charges, (3) announcing that Mr. Taylor had 
never been a member of the Communist Party, never paid 
Communist Party dues, never attended Communist Party 
meetings, ete., and (4) establishing that he has been truth- 
ful in so asserting.® The only response to this telegram 
was a letter of January 6, 1959, from the Department’s 
General Counsel rejecting sub silentio petitioner’s request 
for affirmative findings and merely stating that ‘The 
language of the order of December 31, 1958, which reads 
‘. .. hereby superseding all previous orders in this case’ 
completely expunges all previous findings in this case, 
as if they had never been rendered.’’ Thereupon, on Janu- 
ary 10, 1959, petitioner’s attorney addressed another tele- 
gram to the Secretary of Defense referring to the ‘‘un- 
responsive’’ nature of the January 6th reply and again 
requesting the issuance of exculpatory findings that peti- 
tioner had never been a Communist. Party member and 
that his denial of such membership had not been perjurious. 
No response has been received. 

Meanwhile, on January 9, 1959, the Government filed 
its ‘‘Memorandum for the Respondents Suggesting That 
The Cause Is Moot.’’ On January 28, 1959, petitioner filed 
his ‘‘Opposition’’ to this ‘‘Suggestion’’ and requested 
either that the Government’s suggestion of mootness be 
denied or, if the question of mootness be deemed worthy 
of further consideration, that the determination be deferred 


6 This telegram, and the subsequent correspondence referred to in this 
paragraph, are set forth in full in Appendix B to petitioner’s “Opposition 
to Government’s Suggestion of Mootness,” p. 33. 
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yntil after the Court has had the benefit of the oral argu- 
ments. On February 13, 1959, the Government filed a fur- 
ther detailed Memorandum on the issue of mootness, but 
failed to address itself in any way to petitioner’s suggestion 
that this issue requires at the very least full argument 
before the Court. As this brief is being filed, petitioner’s 
request for a postponement or denial of the suggestion of 
mootness is pending before the Court. 

Petitioner is now employed by Bell Aircraft under the 
cloud of two and a half years of grave charges and without 
the benefit of findings clearing him of those charges or 
repudiating the assertions of the six secret informants. 
Indeed, petitioner has already once more been required to 
fill out personnel security questionnaires, including ques- 
tionnaires concerning past Communist affiliation, which are 
the first steps in the standard security clearance procedure 
to which petitioner is now apparently once more being 
subjected. Only the requested injunctive and declaratory 
relief can protect petitioner from a continuance of this 
endless story of what can happen to an American citizen 
once he is caught in the clutches of a security program 
predicated on the changing stories of faceless informants. 


SUMMARY OF ARGUMENT 
I 


This Court has consistently held confrontation to be 
a minimum requirement of the procedural due process 
imposed on all governmental action affecting substantial 
interests. The Defense Department’s Regulation barring 
confrontation affects substantial interests of petitioner and 
brings into play the safeguard of procedural due process 
under the Fifth Amendment. If the interest in public 
employment is sufficiently substantial to invoke due 


| process protection (Wieman v. Updegraff, 344 U.S. 183, 


46949 O—60—pt. 3 39 
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192), certainly the interest in private employment is q 
fortiori sufficient. Truaw v. Raich, 239 U.S. 33,41. Where, 
as here, petitioner’s job, his means of livelihood and 
his reputation are all at stake, governmental action must 
accord with procedural due process. Whatever rare and 
grudging exceptions to the requirement of due process 
this Court may have recognized in isolated decisions jn 
the past, none of the interests involved in those cases rise 
to the dignity and substantiality of the interests here 
under consideration. 

The fair hearing imposed whenever substantial interests 
are at stake by this universal concept of procedural due 
processes encompasses the opportunity to know, examine, 
explain and rebut all the contrary evidence. More particu. 
larly, such a hearing includes the unqualified right to be 
confronted with all adverse witnesses and to subject them 
to cross-examination. That right bas been fully and econ- 
sistently recognized by this Court in terms that permit 
no limitation. Interstate Commerce Commission v. Louis- 
ville & Nashville R. Co., 227 U.S. 88, 93; Morgan v. United 
States, 304 U.S. 1, 18; Carter v. Kubler, 320 U.S. 248, 247; 
In re Oliver, 333 U.S. 257, 273. 

This Court’s uncompromising insistence on including 
confrontation and cross-examination within the basic core 
of the due process concept is grounded on something more 
substantial than metaphysical concepts of fairness and 
morality. Experience derived from every court and 
hearing room in the land has demonstrated that confron- 
tation and cross-examination are indispensable weapons 


in the arsenal of procedural devices available to uncover 
the truth, the only legitimate goal of any proceeding. But 
confrontation and cross-examination are not due process 
elements solely for the benefit of the accused; rather they 
are ‘‘the best insurance for the Government itself against 
those blunders which leave lasting stains on a system of 
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justice but which are bound to occur on ex parte consid- 
eration.’’ Shaughnessy v. United States ex rel. Mezei, 345 
US. 206, 224-225 (dissenting opinion of Mr. Justice Jack- 
gon). This Court cannot, consistent with the constitutional 
tradition to which it has faithfully adhered, sanction the 
abandonment of standards of fair procedure in security 
programs involving millions of Americans. 


IT 


The Government will, as in the past, seek to avoid the force 
of the arguments and precedents in Point I by contending 
for a selective standard of procedural due process based on 
balancing the conflicting individual and national interests in- 
volved. We suggest, however, that the Government is total- 
ly unwarranted in this facile transposition of the ‘‘ balance 
of interests’’ principle from the area of substantive rights 
to that of procedural due process. The procedural guaran- 
tees incorporated in the Bill of Rights concededly impose 
restraints, often serious restraints, upon governmental 
action, but this Court has not yet.seen fit for that reason 
to sanction their disregard. 

In any event, it would avail the Government naught 
even were this Court to attempt a balancing of individual 
and national interests. Even accepting, for the sake of 
argument only, this novel standard of procedural due 
process, it is manifest, on the one hand, that denial of 
confrontation in security proceedings renders the hearings 
and determinations hopelessly arbitrary and unfair and, 
on the other hand, that denial of confrontation is not sup- 
ported by any real interest in protecting the Government’s 
undercover operations and personnel. 


A 


Without confrontation security hearings are inevitably 
wfair and wholly arbitrary. All the reasons for cross- 
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examination in other areas—to test memory, opportunity 
for and powers of observation, degree of certainty, veracity, 
motivation and character—are particularly applicable in the 
security area. (i) Security charges almost always relate to 
a period long past; unable to disprove ancient accusations 
because time has removed affirmative witnesses, the ac. 
cused is rendered largely defenseless by denial of confronta. 
tion which would permit direct disproof of the charge. (ij) 
Security charges deal with covert and suspect activities; 
since the persons most likely to be in a position to give 
direct rebuttal to such charges are unwilling to do so at the 
price of confessing their own suspect affiliation, the absence 
of opportunity for direct disproof through cross-examina- 
tion too often leaves the security defendant unable to dem. 
onstrate his innocence. (iii) The same incriminating in- 
volvement which precludes the accused from obtaining truly 
knowledgeable witnesses on his own behalf also renders sus.- 
pect (and especially needful of cross-examination) many of 
those who provide the Government with secret accusations 
against security defendants; persons once themselves in- 
volved with Communism are particularly subject to sugges- 
tion or even coaching at the hands of those collecting 
information against security defendants. (iv) More. 
over, the burden of proving innocence is cast upon the 
security defendant and virtually no degree of indirect 
refutation can successfully efface the allegations of in- 
formants who remain insulated from cross-examination. 
(v) Finally, what renders indirect rebuttal in security cases 
especially meaningless is the fact that those who make the 
ultimate security clearance determinations are themselves 
denied any opportunity to examine the accusers and fairly 
to evaluate the credibility of their accusations. The Hear- 
ing Board is no more able to make a rational weighing of the 
known record provided by the accused and his live witnesses 
against the untestable accusations of wnknown informants 
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than a mathematician can make a rational sum from adding 
apples and pears. 

In short, it would not be too much to suggest that in no 
other area of governmental action are the acqusations of 
faceless informants as unreliable and the opportunity of 
indirect rebuttal of as little value as they are in the security 
field. 

B 


In view of the manifest unfairness inherent in the denial 
of confrontation in security proceedings, the Government 
would have an overwhelming burden to demonstrate a suf- 
ficient countervailing national interest to justify the existing 
system. Yet, instead of providing clear and cogent reasons 
in support of its no-confrontation policy, the Government 
seeks to obscure the weakness of its position by an in 
terrorem appeal in the name of ‘‘security.’’ 

Secret informants and confrontation have been effectively 
utilized by the Government side by side in criminal, civil 
and administrative proceedings for the entire period of our 
history. No reason is suggested why the Government can- 
not use secret informants in the security field, as it does in 
other areas, to provide leads for: obtaining witnesses to 
testify on the open record before the accused and his judges. 
The constitutional requirement of confrontation in the se- 
curity field has never worked for the simple reason that it 
has never been tried. The Government has never sought 
to utilize its secret informants as suppliers of leads for 
witnesses to testify on the open record because it has had 
no incentive to do so as long as it could make its case through 
the accusations of the secret informants themselves. More- 
over, the Government has not even troubled to arm itself 
with a subpoena power by which it could exercise compul- 
sion to bring in witnesses uncovered as a result of the leads 


| supplied by the secret informants. Until the Government 
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makes a serious effort to comply with constitutional require. 
ments by providing witnesses as it does in all other pro. 
ceedings affecting substantial interests, it ought not be 
heard to say that it cannot do so. 

Thus, confrontation and the anonymity of secret inform. 
ants can undoubtedly go side by side in the vast majority 
of security cases. But, assuming that there may be partic. 
ular instances in which the secret informants are unable to 
supply leads by which the Government can obtain its wit- 
nesses, no reason is suggested why the unmasking of the 
secret informants themselves would provide obstacles never 
found insuperable in other areas of law enforcement. 

The vast preponderance of security cases are predicated 
upon statements by mere casual informants covering years 
long past rather than the information of professional FBI 
agents currently secreted inside the Communist Party. 
Petitioner’s case is no different; all his accusers are casual 
informants and no conceivable security consideration war- 
rants their insulation from cross-examination. Every off- 
cial and quasi-official study of the subject has led to the con- 
clusion that as concerns mere casual informants no legiti- 
mate governmental interest requires refusal of the right to 
their confrontation (see pp. 42 to 46, fra). 

Even if petitioner’s accusers had been in the category 
of professional FBI undercover agents, which they were 
not, no national interest would require a different rule than 
in the case of casual informants. There is no reason to 
believe that the Government would be unable in most in- 
stances to utilize its undercover FBI agents to obtain leads 
to live witnesses and thus avoid the necessity for unmasking 
the undercover agents. But if the agent should be unable 
in a particular case to supply such leads, there has been 
no showing that the testimony of the undercover agent 
himself would imperil law enforcement any more than it 
has done in other areas. Public testimony by professional 





FBI 

declat 
in pel 
maske 
to oul 


Thi 
issue 
hearit 
tion. 
tional 
first a 
possil 
avoid 
as to 
questi 
ing tl 
Japan 
86, 1€ 
351-35 
90, 10: 
where 
or ad 
this ¢ 
hearin 
attrib 
the fa 
than ¢ 

Apy 
conclu 
Perso! 
such : 
the du 
tion ¢ 





el al 


| 


SECURITY AND CONSTITUTIONAL RIGHTS 1553 


FBI agents in other types of security proceedings and 
declarations from high Government officials as to the success 
in penetrating the Communist Party indicate that any un- 
masked agent would be readily replaceable without damage 
to our national security. 


It 


This Court need not resolve the ultimate constitutional 
issue since Congress has never authorized the unfair 
hearing procedures prescribed by the contested regula- 
tion. Where, as here, a serious question as to the constitu- 
tionality of a federal statute is raised, this Court will 
first ascertain whether a construction of the statute is fairly 
possible by which the constitutional question may be 
avoided. This practice has been followed many times so 
as to avoid needless rulings on serious and substantial 
questions affecting various constitutional provisions, includ- 
ing those incorporating the guarantee of due process. 
Japanese Immigrant Case (Yamataya v. Fisher), 189 U.S. 
86, 100-101; Ammiston Mfg. Co. v. Davis, 301 U.S. 337, 
351-352; American Power & Light Co. v. S.E.C., 329 U.S. 
90,108. And, in Wong Yang Sung v. McGrath, 339 U.S. 33, 
where there was ‘‘no express requirement for any hearing 
or adjudication in the statute authorizing deportation,’’ 
this Court nevertheless read the requirement of a fair 
hearing into the statute because the Court ‘‘would hardly 
attribute to Congress a purpose to be less scrupulous about 
the fairness of a hearing necessitated by the Constitution 
than one granted by it as a matter of expediency.”’ 

Application of this rule of construction makes plain the 
conclusion that the statutory foundation of the Industrial 
Personnel Security Review Program, if indeed there is any 
such foundation whatever, must be interpreted to give 
the due process type of a fair hearing, including confronta- 


| tion and cross-examination, to all affected individuals. 
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There is nothing in any of the underlying statutes relied 
upon by the Government which compels or even permits 
the Department of Defense to deny a full and fair hearing 
to employees of Government contractors. 
IV 

Petitioner’s case presents a justiciable controversy whic, 
this Court should resolve. Nothing in the observations of 
the Court of Appeals in the Greene opinion that no justici- 
able controversy arises out of an attack on ‘‘the Secretary’s 
decision on its merits’’ has any applicability to the instant 
ease. Nor can the claim be honored that ‘‘standing to sue” 
is lacking to obtain redress against the Department’s unfair 
hearing procedure because the security clearance which is 
predicated upon that procedure is a mere ‘‘privilege’’ which 
the Government may withhold at will. Vital rights of 
private employment, opportunity for means of livelihood 
and the honor and self-respect of the individual, all depend. 
ent upon the outcome of a security determination, are tan- 
vible interests fully sufficient to create a justiciable con- 
troversy with respect to the validity of the procedure upon 
which that determination is based. See, e.g., Harmon vy. 
Brucker, 355 U.S. 579; Slochower v. Board of Higher Edu- 
cation, 350 U.S. 551; Wieman v. Updegraff, 344 U.S. 183. 


ARGUMENT 
I 


This Court Has Consistently Held Confrontation to Be a 
Minimum Requirement of the Procedural Due Process 
Imposed on All Governmental Action Affecting Substan- 
tial Interests 


No principle of our jurisprudence is more firmly em- 
bedded than the procedural due process guaranteed by the 
Fifth and Fourteenth Amendments, This Court has con- 
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sistently stressed ‘‘the high social and moral values in- 
herent in the procedural safeguard of a fair hearing’’ based 
upon ‘‘considerations which go to the very ethos of the 
scheme of our society * Jot Anti-Fascist Refugee 
Committee v. McGrath, 341 U.S. 123, 167, 172 (concurring 
opinion of Mr. Justice Frankfurter). Because fairness of 
procedure is the hallmark of our democratic way of life 
and the indispensable essence of liberty, ‘‘procedural due 
process is more elemental and less flexible than substantive 
due process. It yields less to the times, varies less with 
conditions, and defers much less to legislative judgment.”’ 
Shaughnessy v. Umted States ex rel. Mezer, 345 U.S. 206, 
994 (dissenting opinion of Mr. Justice Jackson). 

In its elemental sense, procedural due process assures 
the protection of those procedures which accord with ‘‘the 
rudiments of fair play,’’ Chicago M. & St. P. R. Co. v. Polt, 
932 U.S. 165, 168, and which maintain ‘‘the ‘inexorable 
safeguard’ of a fair and open hearing,’’ Ohio Bell Tel. Co. v. 
Public Utilities Comm., 301 U.S. 292, 304. By insisting upon 
“a fair hearing upon the fundamental facts,’’ Southern R. 
Co. v. Virginia, 290 U.S. 190, 199, the procedural due process 
principle establishes a minimum standard of fairness for 
governmental action affecting the life, liberty or property 
of those within the reach of the Constitution. 

The concept of procedural due process is universal 
in its nature and in its application whenever substan- 
tial interests are affected. Viewed either in a consti- 
tutional or nonconstitutional’ setting, the concept ad- 


"This Court has consistently construed legislation, save where explicit 
language precluded such interpretation, in such a manner as to impose 
or observe procedural due process in its basic meaning. See American 
Power & Light Co. v. S.E.C., 329 U.S. 90, 107-108. In a later section of 
his brief (Point III, infra, pp. 50 to 56), we demonstrate that this 
Court need not reach the constitutional issue involved because Congress 
tas never authorized the unfair hearing procedure prescribed by the chal- 
lnged Regulation. ° 








1556 SECURITY AND CONSTITUTIONAL RIGHTS 


mits of exclusions only in the narrowest and most excep. 
tional situations.* It applies equally and in undiluted form 
both to criminal prosecutions (In re Oliver, 333 U.S. 287, 
273) and to eivil proceedings (Coe v. Armour Fertilizer 
Works, 237 U.S. 413). And the concept is applicable 
whether the interest being asserted is denominated ag 
‘‘right’’ or a ‘‘privilege.’’® By its inherent nature, fair. 
ness of procedure is the quintessence of a fair and respected 
vovernment. 

Certainly, the Defense Department’s Regulation barring 
confrontation affects substantial interests of petitioner, 
thus bringing into play the safeguard of procedural due 
process under the Fifth Amendment. If the interest in pub- 
lic employment is sufficiently substantial to invoke due 
process protections (Wieman v. Updegraff, 344 U.S. 183, 
192), certainly the interest in private employment is a forti- 
ort sufficient. ‘‘It requires no argument to show that the 
right to work for a living in the common occupations of the 
community is of the very essence of the personal freedom 
and opportunity that it was the purpose of the Amendment 
to secure.”? Truax v. Raich, 239 U.S. 33, 41. Where, as 
here, petitioner’s job, his means of livelihood and his repu- 
tation are all at stake, governmental action must accord 
with procedural due process. Whatever rare and grudging 
exceptions to the requirement of due process this Court 
may have recognized in isolated decisions in the past, none 


8 See discussion of these exceptions in the opinion of Mr. Justice Frank- 
furter, concurring in Joint Anti-Fascist Refugee Committee v. McGrath, 
341 U.S. 123, 167-168. 

® That procedural due process has never been thought applicable only 
to those asserting some constitutional or statutory “right” is evident from 
the decisions of this Court in Slochower v. Board of Higher Education, 
350 U.S. 551, 556, and Wieman v. Updegraff, 344 U.S. 183, 192, where 
interference with the “privilege” of publie employment was held permissible 
only to the extent that due process was observed. See also Speiser Vv. 
Randall, 357 U.S. 513; Hannegan v. Esquire, Inc., 327 U.S. 146, 156. 
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of the interests involved in those cases rise to the dignity 
and substantiality of the interest here under consideration. 

The fair hearing imposed whenever substantial interests 
are at stake by this universal concept of procedural due 
process ‘‘must be a real one, not a sham or a pretense.’’ 
Palko v. Connecticut, 302 U.S. 319, 327. It is not enough 
that a hearing be provided only to the extent deemed fair 
or advisable by those in charge or that some but not all of 
the elements of such a hearing be made available. A fair 
hearing by definition includes all that ‘‘is necessary for the 
protection of the parties’’ so as to ‘‘give them an oppor- 
tunity to be heard respecting the justice of the judgment 
sought.’’ Hagar v. Reclamation District, 111 U.S. 701, 708. 

Obviously, then, something more is required than a notice 
of a hearing and an opportunity to present evidence on 
one’s own behalf. Necessarily encompassed by a fair hear- 
ing is the opportunity to know, examine, explain and rebut 
all the contrary evidence. More particularly, such a hear- 
ing includes the unqualified right to be confronted with all 
adverse witnesses and to subject them to cross-examination. 
That right has been fully and consistently recognized by 
this Court in terms that permit no limitation. As was held 
nearly a half century ago in Interstate Commerce Commis- 
sion v. Louisville ‘& Nashville R. Co., 227 U.S. 88, 93: 


6 


manifestly there is no hearing when the party 
does not know what evidence is offered or considered, 
and is not given an opportunity to test, explain, or 
refute... All parties must be fully apprised of the evi- 
dence submitted or to be considered, and must be given 
an opportunity to cross-examine witnesses, to inspect 
documents, and to offer evidence in explanation or 
rebuttal. In no other way can a party maintain its 
rights or make its defense.’’ 
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Time and again this Court has pointed out that the 
opportunity to know, to be confronted with and to rebut al] 
the adverse testimony, lies at the very heart of a fair 
hearing. Thus in Morgan v. Umted States, 304 US. 1, 18 
the Court ruled: ‘‘The right to a hearing embraces not only 
the right to present evidence but also a reasonable oppor- 
tunity to know the claims of the opposing party and to meet 
them. The right to submit argument implies that oppor. 
tunity; otherwise the right may be but a barren one.’’ [py 
Carter v. Kubler, 320 U.S. 248, 247, it is reiterated that ‘‘The 
basic elements of such a [fair and full] hearing include the 
right of each party to be apprized of all the evidence upon 
which a factual adjudication rests, plus the right to 
examine, explain or rebut all such evidence.’’ Or, as put 
even more recently in In re Oliver, 333 U.S. 257, 273: 
‘*A person’s right to reasonable notice of a charge against 
him, and an opportunity to be heard in his defense—a riglit 


to his day in court—are basic in our system of juris. 


prudence; and these rights include, as a minimum, a right 
to examine the witnesses against him, to offer testimony, 
and to be represented by counsel.’’ Accord: In re Murchi- 
son, 349 U.S. 133, 134; Reilly v. Pinkus, 338 U.S. 269, 276: 
Motes v. Umted States, 178 U.S. 458, 474; Ohio Bell Tel. 
Co. v. Public Utilities Comm., 301 U.S. 292, 300. 
This Court’s uncompromising insistence on including con- 
frontation and cross-examination within the basie core of 
the due process concept is grounded on something more sub- 
stantial than metaphysical concepts of fairness and moral- 
ity. Experience derived from every court and hearing 
room in the land has demonstrated that confrontation 
and cross-examination are indispensable weapons in the 
arsenal of procedural devices available to uncover the 
truth, the only legitimate goal of any proceeding. No 
other or better means has ever been found to minimize 
the mistakes, the untruths and the distortions to which 
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humans are often prone. Only by face-to-face questioning 
of the accuser concerning his accusations can his de- 
meanor, his memory, his opportunity for observation, his 
veracity, his motivation, and the basis of his charge be 
subjected to rational analysis and the truth revealed. 
Without the opportunity of cross-examining the source of 
an accusation, the credibility of his charge remains unprov- 
able and the decisional process cannot then reflect selec- 
tion of the true and rejection of the false, the human mind 
being unable to weigh the known against the unknown. 

Indeed, the very thought that a man may be condemned, 
branded or denied some right or privilege on the basis of 
secret, undisclosed information is abhorrent to free men. 
It cannot be that what the Founding Fathers required for 
the most petty criminal transgression should be unavailable 
to one involved in a far more significant proceeding on the 
outcome of which depends his job, his means of livelihood 
and, indeed, his very name. Secrecy, it has been said, 
“provides a cloak for the malevolent, the misinformed, the 
meddlesome, and the corrupt to play the role of informer 
undetected and uncorrected.’’ United States ex rel. Knauff 
vy. Shaughnessy, 355 U.S. 537, 551 (dissenting opinion of 
Mr. Justice Jackson). It deprives the accused person of 
protection against his enemies, ‘‘whose evidence may con- 
sist of nothing more than malice, vindictiveness, mistaken 
identity, intolerance, prejudice, or a perverted desire to 
destroy.’’ ?° 

But confrontation and cross-examination are not due 
process elements solely for the benefit of the accused. The 
full utilization of those elements ‘‘is the best insurance 
for the Government itself against those blunders which leave 
lasting stains on a system of justice but which are bound 





1 Address of Harry P. Cain, former Senator and former member of 
the Subversive Activities Control Board, before the New York Civil Lib- 
erties Union, New York City, Feb. 22, 1956. 
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to occur on ex parte consideration.’’ Shaughnessy v. United 
States ex rel. Mezei, 345 U.S. 206, 224-225 (dissenting opin. 
ion of Mr. Justice Jackson). In the words of Mr. Justice 
Frankfurter, concurring in Joint Anti-Fascist Refugee Com. 
mittee v. McGrath, 341 U.S. 123, 172, no techniques better 
than confrontation and cross-examination have been found 
‘‘for generating the feeling, so important to a popular goy- 
ernment, that justice has been done.’’ And it ill serves 
the great interests of the Government to rely upon a system 
that denies to it the assurance that the true facts have been 
adequately exposed. The probabilities of confidential infor. 
mation being either baseless or false are sufficiently great 
to warn against reliance thereon by any government truly 
sensitive to the advancement of the national interest 
whether in security or in other public concerns. 

For these various reasons—the discovery of truth, the 
protection of the accused from mistake or malice, and the 
advancement of the legitimate interests of the Government 
—this Court has recognized that a hearing is not fair with- 
out the opportunity for confrontation and cross-examina- 
tion. That recognition constitutes a respect for the elemen- 
tary rights of men in a democratic society. By insisting 
that our democratic Government practice fairness, this 
Court has made the due process principle serve as a vehicle 
for the quest of truth and the protection of all interests 
concerned. This Court cannot, consistent with the consti- 
tutional tradition to which it has faithfully adhered, sane- 
tion the abandonment of the foregoing standards of fair 
procedure in security programs involving millions of Ameri- 
cans. We respectfully submit that established principles 
and precedents in the area of procedural due process vali- 
date petitioner’s contention that the no-confrontation Reg- 
ulation is invalid and that his prayer for injunctive and 
declaratory relief must be granted. 
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Security Hearings Without Confrontation Are at Once In- 
evitably Unfair and Wholly Unjustified by Any Tangible 
Governmental Interest 


The authorities reviewed in the preceding section are 
dispositive of the question before the Court. The right to 
confront one’s accusers, a right denied by the Defense 
Department Regulation in issue, has been too often held an 
indispensable attribute of the constitutionally required fair- 
ness of governmental proceedings to permit its abandon- 
ment here. Denial of security clearance cannot be predi- 
cated upon hearings in which the accused never faces and 
tests the damning ‘‘evidence.’’ 

We are confident that the precedents of this Court cited 
in Point I leave no doubt that a proceeding in which peti- 
tioner’s job, livelihood and reputation are all at stake must 
accord the minimal due process requirement of confronta- 
tion; nor do we believe that the Constitution leaves room for 
a dilution of this principle in the name of some national in- 
terest, real or fancied. But we are, of course, aware of the 
more selective standard of procedural due process which 
was presented to this Court by the Solicitor General in 
Bailey v. Richardson, 341 U.S. 918: ‘‘The harm to the indi- 
vidual must be weighed against the harm to the public. The 
problem is one of ‘balancing the conflicting individual and 
national interests involved’. ..’’ (Brief, p. 76). The same po- 
sition was adopted in the Government’s brief (p. 61) in 
Peters v. Hobby, 349 U.S. 331, and no doubt the Solicitor 
General will again urge this diluted standard of due process 
upon the Court. We suggest, however, that the Government 
is totally unwarranted in this facile transposition of the 
“balance of interests’’ principle from the area of substan- 
tive rights (see, e.g., American Commumeations Ass’n. v. 
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Douds, 339 U.S. 382, 410; Watkins v. United States, 354 US, 
178, 198; NAACP v. Alabama, 357 U.S, 449), to that of pro. 
cedural due process. The procedural guarantees incorpo. 
rated in the Bill of Rights concededly impose restraints, 
often serious restraints, upon governmental action; but this 
Court has not yet seen fit for that reason to sanction their 
disregard. We cannot believe this Court will now sanction 
the variable standard of procedural due process proposed by 
the Government. Where, as here, substantial interests dite 
affected, the requirements of procedural due process, includ- 
ing confrontation, are not subject to disregard because of 
some real or fanciful governmental need. The Government’s 
suggestion that it is only bound by procedural requirements 
when they do not inhibit vital governmental action would 
open the gates to abandonment of due process safeguards in 
the very areas of tension where they are most needed." 

In any event, it would avail the Government naught even 
were this Court to attempt a balancing of individual and 
national interests. Even accepting, for the sake of argn- 
ment only, this selective application of procedural due proe- 
ess, it is manifest, on the one hand, that denial of confronta- 
tion in security proceedings renders the hearings and deter- 
minations hopelessly arbitrary and unfair and, on the other 
hand, that denial of confrontation is not supported by any 
real interest in protecting the Government’s undercover 
operations and personnel. We turn now to demonstrate 
that, on a weighing of the individual and governmental 
interests involved, all criteria inexorably militate towards 
adherence to the constitutional tradition of fair hearing. 


11 Tf the Government’s present contention—that the right of procedural 
due process gives way before other national interests—should be accepted, 
the door will be open to the dilution of every procedural guarantee in the 
Bill of Rights. What more reason, one may ask, is there for disregarding 
procedural due process, including confrontation, under the Fifth Amend- 
ment, than there is to dilute the right to confrontation under the Sixth 
Amendment? 
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A. Without Confrontation Security Hearings and Deter- 
minations Are Inevitably Unfair and Wholly Arli- 
trary 


Very real and practical considerations have caused this 
Court to hold confrontation an indispensable attribute of a 
fair hearing. Only by interrogation of the accuser can 
his memory, his opportunity for and powers of observation, 
his degree of certainty, his veracity, his motivation, and 
his character be subjected to analysis. Without cross-ex- 
amination, mistake, confusion, misrecollection, conjecture, 
opinion, irresponsible hearsay, coaching, or even malice, 
will necessarily go undetected. All these considerations are 
particularly applicable in the area of security clearance. 
By their very nature, security clearance determinations 
without opportunity for cross-examination of the accusers 
are necessarily unfair and arbitrary. 

(i) Lapse of time. Security charges almost always re- 
late to a period of time long past. Petitioner’s own burden 
of disproving in 1956 a charge relating to the years 1942- 
1943 is by no means unusual.” In the absence of a ‘‘statute 
of limitations’’, indirect rebuttal of security accusations is 
rendered especially difficult simply by the passage of time 
and the consequent obliteration of pertinent evidence and 
available witnesses. The security defendant finds it most 
difficult to locate contemporaneous witnesses, and if located, 
to evoke their recollection as to years long past; he finds 
additional obstruction in the reluctance of otherwise sym- 
pathetic persons to risk ‘‘taint’’ by assistance to a ‘‘sus- 


2Since the security programs are aimed primarily at weeding out 
persons “sympathetic” to Communism and since the bulk of the persons 
in the United States who have ever had anything to do with Communism, 
the Communist Party, or Communist-front organizations did so at a time 
long past when such associations were not yet generally deemed wrongful, 
itis in the very nature of the security program that it deals largely with 


ancient associations, See, e.g., Brown, Loyalty and Security (1958), p. 491, 
table 6, 
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pect.’’ Unable to disprove ancient accusations by his ow, 
affirmative witnesses, the accused is rendered largely de. 
fenseless by denial of confrontation which would permit 
direct disproof of the charge.” 

(ii) Nature of charges. Security charges deal with 
covert and suspect activities. Far from being matters of 
public record or public knowledge upon which collaterally 
disprobative evidence might readily be produced, the usual 
charge is that of membership or affiliation with some sub 
versive or suspect organization or individual “*—precisely 
the kind of charge on which it is most difficult to obtain will- 
ing witnesses to the security defendant’s innocence. Thus 
petitioner had no hope of producing the 1942-43 Communist 
Party members in the Buffalo area who could have testified 
that he was not a member or an affiliate of the Party during 
those years.’? Not only would such persons likely invoke 


13 The fact that security charges almost always relate to a period of 
time long past adds an additional danger in the absence of confrontation— 
the danger of a mistake in identity. Actually, in petitioner’s case, it was 
not only his own view but that of one of the witnesses on his behalf that 
he had been confused with Alvin Taylor, a notorious associate of Allie 
Brodose, to whom the basic charge against petitioner obviously did apply 
(R. 54, 238, 249). Cf. Bontecou, The Federal Loyalty-Security Program 
(1953), p. 83. 


14“The great majority of cases calling for investigation have come 
under the provisions concerning membership in, affiliation with, or symps- 
thetic association with the various groups identified with the Communist 
Party and designated by the Attorney General as subversive organiza- 
tions.” Richardson, The Federal Employee Loyalty Program, 51 Col. 
L. Rev. 546, 547. While Mr. Richardson was here referring to the Gov- 
ernment’s program for its own employees rather than the Government's 
program for industrial employees, all considerations relating to the nature 
of charges, types of secret informants, investigative reports and need for 
confrontation, are substantially identical for the two programs. 


15 Actually, petitioner’s counsel did make valiant efforts to produce 
knowledgeable, Buffalo-area Communists from the relevant period, but his 
efforts proved wholly futile. Petitioner’s counsel told the Board that one 
key witness “wouldn’t so much as speak to me,” that another was 
“deported,” and that efforts to communicate with two others amounted 
only to a waste of time (R. 414-415). 
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their constitutional privilege against incrimination if called, 
but there is not even available a subpoena power by which 
petitioner might have brought them to his ‘‘hearing.’’ 
Since the persons most likely to be in a position to give 
direct rebuttal to the charges are unwilling to do so at the 
price of confessing their own suspect affiliation, the absence 
of opportunity for direct disproof through cross-examina- 
tion too often leaves the security defendant unable to 
demonstrate his innocence. 


(iii) Danger of false accusation. The same incriminat- 
ing involvement which precludes the accused from obtaining 
truly knowledgeable witnesses on his own behalf also 
renders suspect (and especially needful of cross-examina- 
tion) many of those who provide the Government with the 
secret accusations against security defendants. ‘‘The 
danger is, that when a man is fixed, and knows that his own 
guilt is detected, he purchases impunity by falsely accusing 
others.’”’ Regina v. Farler, 8 Car. & P. 106, 108 (Lord 
Abinger, 1837). Thus the accusations against petitioner 
apparently emanate (through how many hearsay steps 
nobody knows) from persons who were themselves in some 
way involved with Communism. Such persons are particu- 
larly subject to suggestion or even coaching at the hands 
of those collecting information against security defend- 
ants. Thus petitioner’s own case indicates a very real 


16For examples of “security informants” who have subsequently con- 
fessed their own falsehoods or whose falsehoods have been publicly con- 
fessed by the Government, this Court need not go beyond its own records. 
There is no knowing how many times Harvey Matusow, Paul Crouch, 
Manning Johnson and Joseph Mazzei were used as secret informants in 
security cases before the concession of their untruthfulness was made in 
this Court. See Mesarosh v. United States, 352 U.S. 1; Communist Party 
V. Subversive Activities Control Board, 351 U.S. 115. 

Other evidence is readily available. A report of the Joint Congressional 
Committee on Atomic Energy cites a case in which exceptionally damaging 


charges withered completely under oath and examination. The Committee 
said that this: 
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likelihood of such suggestion or coaching. In the 195¢ 
Statement of Reasons petitioner was charged with Commp. 
nist Party membership during 1942-43 and the secret in. 
formants’ statements before the Board at that time indicateq 
that he ‘‘may still have membership in the Communist 
Party’’ (R. 38). At the 1956 ‘‘hearing,’’ a principal affirm. 
ative defense for petitioner was that in 1942-43 he had op. 
posed the Communist Party policies of Allie Brodose op 
incentive pay and the no-strike pledge. In 1958, the secret 
informants suddenly recalled petitioner’s 1943 ‘‘ expulsion” 
from the Party on the very grounds he had given as his 
defense (R. 102-104), an expulsion which had never even 
been suggested by any accuser up to that time. Instead of 
affording petitioner an opportunity to impeach his accusers 
by cross-examination, the Government’s role appears to 
have been one of leading the secret informants in an effort 
to rationalize the irreconcilable conflict at the 1956 ‘‘hear- 
ing.’’ Nothing could show more clearly the need for con- 
frontation to prevent false, self-serving or induced accusa- 
tions from wrongfully placing guilt upon defenseless 
citizens. 





“. . serves as a warning that an informant may perhaps give the 


FBI highly unfavorable advice but, when placed under oath before 
a local board, deny all that he had said, admit that he knows little 
or nothing about the employee, and admit further that he bore him 
a grudge.” S. Rep...No. 1169, 81st Cong., Ist Sess., 59, 68. 


There is nothing uncommon in such incidents. This Court is familiar 
with the case of Harvey Matusow who says he lied 245 times when he 
testified against alleged Communists. The records are replete with other 
examples. See Bontecou, Due Process in Security Dismissals, 300 The 
Annals 102; Yarmolinsky, Case Studies in Personnel Security (1955); 
Brief for American Civil Liberties as Amicus Curiae, Greene v. United 
States, No. 180. In the words of Mr. Justice Jackson when he was still 
Attorney General, “Investigative reports include leads and suspicions, and 
sometimes even the statements of malicious or misinformed people” (quoted 
in Barth, How Good Is an FBI Report, Harpers, March, 1954, in which the 
author fully documents the case for an adverse answer to the question he 
poses. ) 
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(iv) Burden of proof. Moreover, in the absence of 
confrontation and the opportunity for direct disproof of 
the Government’s charges, virtually no amount of indirect 
rebuttal will meet the security defendant’s overwhelming 
purden of proving his innocence. Unlike ordinary criminal 
and administrative proceedings, in security hearings the 
burden is not on the Government but on the aceused. Un- 
der the applicable Regulation it is not the withholding of a 
clearance. which must be determined to be in the national 
interest, but rather the granting of clearance which must 
be found ‘‘clearly consistent with the interests of the 
national security’’ (Industrial Personnel Security Review 
Regulation, par. 12,20e). Every security defendant finds it 
necessary not merely to cast reasonable doubt upon the 
faceless accusations against him, but he must show them 
to be so utterly groundless that no slightest doubt remains 
in the minds of his judges—a well-nigh insuperable burden 
of proof while there is no opportunity to cross-examine the 
accusers. 

Thus, although ten fellow employees at Bell in 1942-43 
testified under oath to corroborate the fact that in these 
very years petitioner was a prominent anti-Communist in 
his local union—in open opposition both to the Communist 
Party leadership and the Party’s program—the Hearing 
Board twice found in favor of petitioner’s unknown ac- 
cusers. So grave are security charges, and so onerous the 
burden of defense, that virtually no degree of indirect refu- 
tation can successfully efface the allegations of informants 
who remain insulated from cross-examination. 

(v) Informants hidden from Hearing: Boards. Finally, 
what renders indirect rebuttal in security cases especially 
meaningless is the fact that those who make the ultimate 
security clearance determinations are themselves denied 
any opportunity to examine the accusers and fairly to 
evaluate the creMibility of their accusations. The lack of 
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Hearing Board access to the accusers, fully illustrated | 


in petitioner’s case (see n. 5, pp. 9-10, supra), is not the 
exception but the rule. The Director of the FBI and of the 
Industrial Personnel Security Program have testified that 
the identities (name, occupation, activities, and other identi. 
fying information) of confidential informants remain in the 
files of the FBI, preventing those who must make security 
determinations from examining the informants and evaluat. 
ing their trustworthiness, motivation and reliability, 
Testifying before a Subcommittee of the Senate Committee 
on Foreign Relations (‘‘State Department Employee 
Loyalty Investigation’’ hearings, 81st Cong., 2d Sess.), 
FBI Director J. Edgar Hoover gave the following expla- 
nation of the relationship between FBI reports and the 
federal agencies (at pp. 327-28) : 


‘‘After the investigation is completed, when indi- 
cated by Department procedure or judgment, a 
summary of the facts developed is furnished to the 
Department of Justice or United States attorneys. 
In other types of investigations, the reports of special 
agents are submitted to the interested agency of the 
Government. Details and information dealing with 
administrative operations and confidential sources of 
information remain in our files.’’ 


And Director Hoover reiterated that: 


‘‘The report as you see it in the Bureau, the working 
file or the raw file, will contain the identity of all 
informants, the source of the information, and the 
method by which it was received. The report is then 
digested, and transmitted to the Civil Service Com- 
mission with administrative details and confidential 
sources remaining in our files... 


Senator HickenLooprer. .. As you stated a moment 
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ago, I believe that you either symbolize or give refer- 
ence by number to the source of information on the 
part of those people who do not like to have their names 
disclosed. 

Mr. Hoover. That is correct, and when we submit 
that report to the Civil Service Commission in the 
loyalty cases it is a summary of the investigation by 
the Bureau. . . no confidential reports of the Bureau 
have ever been made available to anybody”’ (pp. 330- 
S1).*" 


Industrial Personnel Security Director Jerome D. Fenton, 
testifying in 1955 hearings on ‘‘Security and Constitutional 
Rights’? before a Subcommittee of the Senate Judiciary 
Committee (84th Cong., 2d Sess.), likewise conceded that 
those who make the security clearance determinations are 
denied opportunity to examine accusers (at p. 624): 


‘‘Mr. Hocker. Can you tell me what type of help 
is given to the hearing board in these reports with 
respect to the matter of evaluation? What is the nature 
of the evaluation that is used for this purpose? 





Jt is hard to conjure up any possible justification for requiring the 
Board to act upon summaries of FBI investigations instead of the origi- 
nal reports. The governing Regulation (par. 11) requires that every mem- 
her of the Board must have a Top Secret security clearance, the highest 
clearance available. No doubt the provision of mere summaries to the 
“seeurity-cleared’’ members of the Board serves to remove inconsistencies 
and confusion that would otherwise appear from the reports, but it hardly 
assists the Boards in evaluating the reliability of the informants’ aceusa- 
tions. 

Just as there is no possible justification for denying the security-cleared 
Boards the original FBI reports, so there is no justification for refusing 
the Boards an opportunity to examine the informants themselves. It is 
diffeult to understand why other governmental departments have not 
provided this minimal safeguard adopted by the Atomie Energy Commis- 
sion which permits Hearing Board interrogation of accusers. Atomic 
Energy Commission Regulation Sec. 4.27(m), 21 Fed. Reg. 3103, 3107, 
(May 9, 1956), states when open confrontation of a witness is not 
advisable the Hearing Board may require the witness “to testify privately 
and be subject to thorough questioning by the Board and its Counsel.” 
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Mr. Fenton. Well, each board has a person who is | 


called a security adviser, who is an expert in that 
particular area. Each screening board has one, and 
those individuals are well-trained people who know 
how to evaluate reports and evaluate information. 
They know how to separate the wheat from the chaff, 
and they assist these boards. 

Mr. Hocker. This expert, then, has to take the report 
and make his own determination in assisting the board 
as to the reliability of a witness that he has never seen, 
or perhaps hasn’t even had the opportunity to see the 
person who interviewed the witness? 

Mr. Fenton. Well, he has nothing to do with the 
witness; no. 

Mr. Hocker. What is that? 

Mr. Fenton. He has not interviewed the witness; no”’ 
(emphasis supplied).”® 


In short, the Hearing Board regularly has before it no 
more than summarized versions of statements by accusers 
whose very identities remain unknown to the Board. Foreed 
to ‘‘weigh’’ the testimony of the defendant and his wit- 
nesses against mere summarized versions of statements by 
unknown informants, the Hearing Board is in no position to 
make ‘‘findings of fact.’’ The Board can no more make a 
rational weighing of the known record provided by the 
accused and his live witnesses against the untestable accusa- 
tions of wnknown informants than a mathematician can 
make a rational sum from adding apples and pears. Pre- 
cisely because the Board can have no basis for weighing the 
known against the unknown, there is a very real risk that the 


18Tn like vein Seth W. Richardson, former Chairman of the Loyalty 
Review Board and Subversive Activities Control Board, also emphasized 
the unavailability to the boards themselves of the informants and even 
their identities since the FBI “will not disclose to anyone” informants, 
“whose names are known only to the FB1.” Richardson, The Federal 
Employee Loyalty Program, 51 Col. L. Rev. 546, 549, 550. 
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Board will accept the unknown simply because it comes from 
a governmental source.” 


Thus, as against petitioner’s twelve live and known wit- 
nesses, the Board had to ‘‘weigh’’ the accusations of per- 
sons whose identity, credibility and basis of information 
were unknown to the Board. In fact, the record demon- 
strates that in most instances the charges were based upon 
no more than second-, third-, and fourth-degree hearsay on 
the part of the accusers themselves (see n. 5, supra).”° The 
repeated ‘‘finding’’ that petitioner had been a Communist 
Party member was not a finding of that fact, but only of 
the admitted fact that persons unknown to the Hearing 
Board reported that other persons accused petitioner of 
such membership—whether upon the basis of mistake, con- 
fusion, misrecollection, conjecture, opinion, hearsay, malice 
or any other ground, all remaining unknown to the Board. 
Petitioner’s proof could not rationally be weighed against 





19The danger that the Board will accept the unknown simply because 
it appears in a governmental document is quite real. See, e.g., Yarmolin- 
sky, Case Studies in Personnel Security, p. 7 (1955). Indeed, in peti- 
tioner’s case, the Chairman of the Board, referring to petitioner’s alleged 
Communist Party membership and transfer cards, which the Board ad- 
mittedly did not have before it (R. 130), stated at the very outset of the 
hearing: “At this time it is our intention, and the statement of reasons 
would indicate, to consider that these documents exist” (R. 131). 


20 What makes likely the acceptance not only of all degrees of hearsay 
but also of totally groundless accusations by dubious informants is the 
fact that the Board may unknowingly accept the statement of a totally 
unreliable individual. Thus, as FBI Director Hoover has testified, no 
matter how improbable or flimsy, an accusation made to an FBI agent 
must be included in his report and in turn passed on without evaluation 
to the Hearing Board. Testimony of J. Edgar Hoover, Department of 
State, Justice, Commerce and the Judiciary Appropriations for 1951, 
Senate, 81st Cong., 2d Sess. (1950), p. 130; see also S. Rep. 1169, 81st 
Cong., Ist Sess., p. 68. While the Board thus receives every baseless 
charge, the deletion of information concerning the informant which takes 
place during the process of summarization may deny it the information 
necessary to reveal that very baselessness. Director Fenton appropriately 
warned of the difficulty “in evaluating information whose source must be 
veiled so carefully.” First Annual Report of the Industrial Personnel 
Security Review Program, p. 8. 
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the accusations of the Government’s unknown informants to | 


produce anything except haphazard conjecture. 


In sum, the considerations which render confrontation in. | 


dispensable to a fair hearing in other areas are doubly ap. 
plicable to the security programs. In no other area are the 
accusations of faceless informants as unreliable and the 
opportunity of indirect rebuttal of as little value. The 
inevitable injustices which have resulted over the past 
decade from the denial of confrontation in these security 
programs provide living proof that unfair processes pro- 
duce arbitrary results. See, also, cases cited in Brief for 
the American Civil Inberttes Union as Americus Curiae in 
Greene v. United States, No. 180. But what makes these 
injustices all the more intolerable is the absence of any 
genuine Governmental justification for the denial of the tra- 
ditional procedural safeguards. 


B. No Governmental Interest Is Served by Denial of Con- 
frontation m Security Proceedings 


In view of this demonstration of the manifest unfairness 
inherent in denial of confrontation in security proceedings, 
the Government would have an overwhelming burden to 
demonstrate a sufficient countervailing national interest to 
justify the existing system. Yet, instead of providing clear 
and cogent reasons in support of its no-confrontation policy, 
the Government seeks to obscure the weakness of its posi- 
tion by an in terrorem appeal in ‘the name of ‘‘security.”’ 
We cannot believe that this Court will accept the Govern- 
ment’s security tpse diait here any more than it would ac- 
cept unsupported governmental claims in any other fleld 
where the Bill of Rights is involved.”! 

The claim that the ‘‘security’’ of Government undercover 


*1 The Government will likely formulate its justification of the no- 
confrontation policy in terms of the necessity for safeguarding classified 
defense information or military secrets. But such a formulation obscures 
rather than clarifies, for the constitutionally-required disclosure is not of 








we Hew = sa 


9S 2 |) 


ld 


er 


no- 


led 


SECURITY AND CONSTITUTIONAL RIGHTS 1573 


operations would be imperilled by observance of due process 
confrontation requirements, is groundless. Secret inform- 
ants and confrontation have been effectively utilized by 
the Government side by side in criminal, civil and ad- 
ministrative proceedings for the entire period of our his- 
tory; secret informants and confrontation can be effec- 
tively utilized side by side in today’s security programs. 
No reason is suggested why the Government cannot use 
secret informants in the security field, as it does in other 
areas, to provide leads for obtaining witnesses to testify 
on the open record before the accused and his judges. Even 
in criminal cases, where the fewest possible individuals are 
parties or witnesses to the crime, the Government has been 
able to produce the necessary witnesses in open court. All 
the more readily could its secret informants in the security 
feld provide leads to the numerous persons who necessarily 
observed the challenged associations and activities on which 
security charges are regularly predicated. 

Thus, in petitioner’s case, if it were in fact true that he 
attended meetings of the Communist Party in Buffalo in 
the years 1942-1943, when the Party there was large enough 
to help elect its own man President of the Bell local 
union, it is incredible that the Government’s secret inform- 
ants could not have provided leads to a single person any- 
where in the United States who would deem it his duty to 
come before the Hearing Board and tell of petitioner’s 
prior activities. Precisely because the Government was 
able to use its secret informants against petitioner with- 


defense secrets but simply of the identities of informants upon which the 
Board proposes to rely in reaching its conclusion. Petitioner does not con- 
tend that due process requires the disclosure of defense secrets to him; he 
does contend that he may not be denied access to such classified information 
and thereby deprived of his job, livelihood and good name, without the 
disclosure to him of the names of the informants and the opportunity to 
examine them. If any balancing of interests in this area is justified, 
which we deny (see pp. 27 to 28, supra), the balance is not between 
defense secrets and confrontation but between the anonymity of informants 
and confrontation. 
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out their confrontation, it had no incentive to utilize its 
informants in their historic role as providers of leads 
for witnesses who would testify openly. What we have in 
the security programs today is a system based on adminis. 
trative convenience rather than security necessity. 

The constitutional requirement of confrontation in the 
security field has never worked, for the simple reason that 
it has never been tried. When confrontation was seriously 
considered in 1947 at the inception of the loyalty-security 
programs, it was quite clear that those charged with the 
responsibility for their operation accepted the need for con- 
frontation; it was only the strong objection of the Federal 
Bureau of Investigation that any confrontation would 
‘*hinder’’ and ‘‘impede’’ its investigative work that caused 
the reluctant institution of the no-confrontation system. 
See statement of Seth W. Richardson, Chairman, Loyalty 
Review Board, December 27, 1947, Appendix B, p. 64, 
mfra. The Government has never sought to utilize its 
secret informants as suppliers of leads for witnesses to 
testify on the open record. It has never done so, we have 


| 


already shown, because it has had no incentive to do so as | 


long as it could make its case through the accusations 
of the secret informants themselves. Moreover, the Gov- 
ernment has not even troubled to arm itself with a subpoena 
power by which it could exercise compulsion to bring in wit- 
nesses uncovered as a result of the leads supplied by the 
secret informants. Until the Government makes a serious 
effort to comply with constitutional requirements by provid- 
ing witnesses, as it does in all other proceedings affecting 
substantial interests, it ought not be heard to say that it 
cannot do so. 

What has been said concerning the utilization of inform- 
ants to obtain leads for witnesses, particularly if the Gov- 
ernment at long last arms itself with the subpoena power, 
leaves no doubt that confrontation and the anonymity of 
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informants could go side by side in the vast majority of 
security cases without imperilling any national interest. 
But, assuming that there may be particular instances in 
which the secret informants are unable to supply leads 
by which the Government can obtain its witnesses, no 
reason is suggested why the unmasking of the secret 
informants themselves would provide obstacles never 
found insuperable in other areas of law enforcement. 
While up to this point the considerations involving the 
proper utilization of informants have applied equally to all 
types of informants, the question of unmasking requires a 
differentiation between the so-called casual informants, on 
the one hand, and professional FBI agents continuing 
in undercover activities on the other. While we do not 
believe that occasional disclosure of identity in either 
category would adversely affect national security, we 
review the cases separately for the convenience of the 
Court. 


1. Unmasking of Casual Informants 


The vast preponderance of security cases are predicated 
upon statements by mere casual informants covering years 
long past rather than the information of professional FBI 
agents currently secreted inside the Communist Party.” 


22 Seth W. Richardson, former Chairman of the Loyalty Review Board 
and the Subversive Activities Control Board, emphasized that merely 
casual informants are involved in the “overwhelming majority of cases”: 


“. . . confidential informants are members of the public who will 


give information to the FBI only under a strict seal of confidence, 
their reasons being the obvious ones of the ordinary citizen who 
refuses to get involved in a public controversy. A further source 
might be fellow employees or business associates who, unless given 
complete anonymity, would not under any circumstances disclose ‘their 
knowledge to the FBI. Numerous comparable informants might be 
referred to, and in the overwhelming majority of cases, the material 
facts with reference to derogatory items come from such confidential 
sources.” Richardson, The Federal Employee Loyalty Program, 51 
Col. L. Rev. 546, 550 (emphasis supplied). 
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Petitioner’s case is no different, for all of his accusers are 
casual informants (see supra, n. 5, pp. 9-10). As to these 
persons, no conceivable security consideration warrants 
their insulation from cross-examination; yet the Defense 
Department Regulation against confrontation makes no dis. 
tinction between such casual informants, the disclosure of 
whose identity in no sense impairs undercover activities, 
and those professional agents continuing to serve in an 
undercover capacity. The issue before the Court is only 
as to casual informants, shielded from confrontation by the 
indiscriminate provisions of the Regulation at issue. 

There is substantial agreement among _ responsible 
experts that the indiscriminate no-confrontation policy of 
the security programs is unjustified by any legitimate 
secrecy considerations. Every responsible study of the 
subject has led to the conclusion that as concerns mere 
casual informants. no legitimate governmental interest re- 
quires refusal of the right to their confrontation. 

That is the conclusion of the bipartisan ‘‘Commission on 
Government Security’’ established by Act of Congress 
(Public Law 304, 84th Congress; 69 Stat. 595) to study the 
Government’s security programs with a view, among other 
considerations, to the establishment of an industrial secv- 
rity program ‘‘which will protect the national security and 
preserve basic American rights.’’ This Commission—under 
the chairmanship of Mr. Lloyd Wright and whose members 
included Senators Cotton and Stennis, and Representatives 
William M. McCulloch and Francis H. Walter—was unani- 
mous in its 1957 recommendation on the subject of con- 
frontation in the security programs. The Commission 
pointed out (at p. xviii) that those whose livelihood and 
reputation may be affected by security investigations are 
‘entitled to fair hearings and to decisions which are neither 
capricious nor arbitrary.’’ While recommending against 
confrontation which would expose the Government’s 
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‘‘eounterintelligence operations and personnel,’’ it was the 

explicit recommendation of the Commission that 
“where loyalty charges are imvolved, no derogatory 
information, except that supplied by a regularly estab 
lished confidential informant engaged in intelligence 
work for the Government whose identity may not be 
disclosed without compromising the national security 
shall be considered over the objection of the individual 
involved unless such individual is given the opportunity 
to cross-examine under oath the person supplying such 
derogatory information. 


9? 23 


A similar judgment comes from the late General William 
J. Donovan, wartime head of the Office of Strategic Services, 
who states in his study (Donovan and Jones, Program for 
a Democratic Counter Attack To Communist Penetration of 
Government Service, 58 Yale L.J. 1211, 1235): 


‘*Certainly in practice much more could be disclosed 
to the employees than is currently disclosed. There 
seems no reason why the anonymous informant who is 
not in the regular employ of the FBI and whose testi 
mony is relied on by the Board should not be revealed 
to the employee. It seems reasonable also that the 
Board should have the right to subpoena these inform- 
ants. If non-confidential informants do not want to 
stand up and be counted, then their information should 
be used only as possible leads and not be made the basis 
of a record which cannot be refuted.’’ 


23 And see Report at pp. 669-71. Even as concerns the undercover 
agent as distinguished from the casual informant the Commission recom- 
mends confrontation “where the head of the investigative agency is of the 
opinion that his identity may be disclosed” (at p. 669). Cf. Coast Guard 
Regulations with respect to port security amended on April 27, 1956, 
after the decision in Parker v. Lester, 227 F. 2d 708 (C.A. 9, 1955) to 
require that “every effort shall be made to produce material witnesses . . . 
in order that such witnesses may be confronted and cross-examined by 
the applicant or holder.” 33 CFR, §125.43(f). 
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In like vein, former Solicitor General Philip B. Perlman, 
who in 1951 had argued against confrontation before this 
Court in the Bailey case, testified before a Senate Com. 
mittee four years later that ‘‘mistakes were made in the 
administration of the loyalty program, and the way opened 
for abuses, the extent of which are now becoming appar. 
ent’’ and then pointed out that: 


‘“‘The right of confrontation of accusers, and the 
right of cross-examination, have been so generally 
breached under the security programs that there is a 
serious question as to whether the resulting injustice 
to suspected persons and the weakening of safeguards 
upon which all free citizens are accustomed to rely 
are necessary to promote the national security. 

The accused employees and even hearing boards are 
not informed as to whether it is actually necessary to 
withhold the identity of accusers for actual security 
reasons, or whether, as must be the situation in some 
cases, the informers prefer to remain secret in order 
better to perpetrate an injustice. 

The Government, I assume, would not deliberately 
protect such people, but its officials do not seem to have 
any choice.’’ * 


Similarly, after voluminous hearings on the ‘‘ Administra- 
tion of the Federal Employees’ Security Program’’ (84th 
Cong., 2d Sess., S. Rep. 2750), the Johnston Committee, a 
Subcommittee of the Senate Committee on Post Office and 
Civil Service, recommended in its report that Congress 
enact new legislation replacing all existing loyalty-security 
programs, which would specify ‘‘the instances when, and 
only when, unidentified informers and witnesses may be used 


24 Hearings Before a Subcommittee of the Committee on Post Office 
and Civil Service, 84th Cong., Ist Sess., on “Administration of the Federal 
Employees’ Security Program,” p. 110. 
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in hearings against Federal employees’’ and embodying a 
requirement ‘‘that confrontation must be made except as 
the Congress shall delineate’’ (p. 547). 

A recent study echoing the conclusions of these official 
sources is that of the Committee of the Association of the 
Bar of the City of New York on The Federal Loyalty- 
Security Program (1956). The Committee recommends 
that (pp. 174-5): 


‘*4. The identity of an informant who regularly pro- 
vides or is employed to provide secret information 
should not be disclosed by requiring his appearance 
before a screening board or a hearing board or other- 
wise identifying him, whenever the head of the depart- 
ment or agency which obtained such information shall 
certify that the identification or presence of such an 
informant would be detrimental to the interests of 
national security. To the extent practicable and con- 
sistent with the interests of national security, certifi- 
cates should be accompanied by data which would aid 
the board in evaluating the evidence given by the in- 
formant, including a statement of whether he obtained 
the information at first hand or through hearsay. 


d. As to all other witnesses, including casual inform- 
ants, and with due consideration of the national se- 
curity and fairness to the employee 

(a) the screening board should determine whether 
it desires a witness to appear before it for interview, 
and 

(b) the hearing board should determine whether 
the witness should be produced for cross-examina- 
tion, or whether because of special circumstances he 
should be interrogated by the board without the 
employee being present, or whether his evidence 
should be,given to the board in other ways, such 
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as by an affidavit or a signed statement. So far 
as consistent with the requirements of national 
security, a hearing board should make available to 
the employee the substance of all evidence it takes 
into consideration which was given by any witness 
whom the employee has not been permitted to 
cross-examine. ”’ 


The Committee emphasized that (p. 178): 


‘‘The certificate procedure should not be used to 
excuse informants, even though regular agents, if 
their identity has been widely disclosed in other pro- 
ceedings; the certificate procedure should be limited 
to agents who are undercover and will continue to re- 
main undercover’’ (emphasis supplied). 


The unanimity of these official and quasi-official state- 
ments, emanating as they do from persons who could by 
no means be deemed unsympathetic to the Government’s 
security needs, is impressive demonstration both of the 
grave injustices which have resulted from the lack of 
confrontation and the absence of ‘‘security’’ justification 
for its indiscriminate denial. Nor could any reasonable 
observer conclude otherwise. To suggest that casual in- 
formants will not give their information to the Government 
unless their anonymity is guaranteed is at once to impugn 
both their patriotism and their veracity. We respectfully 
submit that the fabric of democracy, which is the ultimate 
security of our nation, will be better served by an end of 
talebearing by those unwilling to stand up and be counted. 
In the words of the Court of Appeals for the Ninth Circuit, 
‘it may well be that in the long run nothing but beneficial 
results will come from a lessening of such talebearing.” 
Parker v. Lester, 227 F. 2d 708, 720 (C.A. 9, 1955). 
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2. Unmasking of Professional Undercover Agents 


Petitioner could well rest with the discussion and au- 
thorities in the preceding section, for, as already indicated, 
petitioner’s faceless accusers are merely casual informants, 
not professional FBI agents operating inside the Com- 
munist Party. But we respectfully submit that, even if 
petitioner’s accusers had been persons in the latter cate- 
gory, no national interest would require a different rule 
than in the case of the casual informants. 

While the official and quasi-official observers of the se- 
curity programs have not unexpectedly been reluctant to 
go beyond casual informants in their urging of confronta- 
tion (see pp. 42 to 46, supra), those observers of the 
security programs who have taken full account of the grave 
injustices resulting from the absence of confrontation and 
who have considered constitutional as well as security im- 
plications have regularly supported a return to the tradi- 
tional requirements of fair hearing without regard to the 
nature of the informant. The responsible private author- 
ities who have emphasized the absolute indispensability 
of confrontation to fair hearing in security cases without 
distinction as to the nature of the informant include 
Professor Ralph Brown (Loyalty and Security, 1958, pp. 
394-97); Miss Eleanor Bontecou (The Federal Loyalty- 
Security Program, 1953, pp. 246-48) ; former Attorney Gen- 
eral Francis Biddle (The Fear of Freedom, p. 215); the 
late Professor Zechariah Chafee, Jr. (35 Years With Free- 
dom of Speech, pp. 26-27); Professor Walter Gellhorn 
(Security, Loyalty and Science, pp. 207-8); The American 
Jewish Congress (Report of the Commission on Govern- 
ment Security, 1957, p. 662) ; former Senator and member of 
Subversive Activities Control Board Harry P. Cain (Ad- 
dress Before New York Cwil Inberties Union, New York 
City, February 22, 1956); and Professor Paul Klemperer 
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(Hearings, n. 24, swpra, p. 373). We respectfully submit 
that the cited commentators and students have reached the 
only possible conclusion permitted by the Constitution or 
required by national security. 

As we have already seen, there is no reason to believe 
that the Government would be unable in most instances to 


$$$ 


utilize its undercover FBI agents to obtain leads to live | 


witnesses and thus avoid the necessity for unmasking the 
undercover agents. But if the undercover agent should be 
unable in a particular case to supply such leads, there has 
been no showing that the testimony of the undercover agent 
himself would imperil law enforcement any more than it has 
done in other areas. Thus public testimony by professional 
FBI undercover agents has readily been given in criminal 
cases under the Smith Act (see e.g., Dennis v. United States, 
341 U.S. 494) and in administrative proceedings involving 
the Communist Party (see Commumist Party v. Subversive 
Activities Control Board, 351 U.S. 115). Apparently such 
unmasking of the undercover agents has not embarrassed 
the Government, for it freely boasts that the FBI has 
‘penetrated the inner circle of the Communist Party with 
undercover informants. The success of the FBI in this re- 
gard has been so outstanding that the Communist Party in 
this country doesn’t know which of its Communist members 
to trust’’ (Attorney General Brownell, April 9, 1954). It 
would not appear an unfair conclusion from declarations 


25 Thus, Mr. John Lord O’Brian, in his 1955 Harvard Godkin Lectures, 
“National Security and Individual Freedom,” states that “the excuse put 
forward ... that disclosure of the identity of secret witnesses would hamper 
the prosecution in obtaining evidence” is “always the justification of the 
police” (p. 37). Reviewing precedents that reach back 2,000 years to 
Festus and King Agrippa and to the younger Pliny and Emperor Trajan, 
Mr. O’Brian concluded: “These historic statements throw into sharp relief 
some of the practices to which our government officials have recently been 
resorting. At the same time they may help to restore something of our 
own traditional perspective and sanity of outlook” (pp. 61-63). 
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on high such as these that an undercover agent inside the 
Communist Party would be readily replaceable without 
damage to our national security. No more than in the case 
of the casual informant will the océasional unmasking of an 
FBI undercover agent disarm this nation’s defenses.”® 


Grave as is the external and internal threat to this nation, 
we have not yet so far abandoned our 170-year constitu- 
tional tradition of governmental fairness as to permit the 
wholesale substitution of secret character assassination for 
the fair hearing heretofore required in governmental pro- 
ceedings. Under this Court’s binding precedents (see Point 
I) and even on a ‘‘balance”’ of the individual and govern- 
mental interests here involved (Point II), the Regulation 
denying confrontation clearly violates the due process 
guarantee of the Fifth Amendment. 

But the constitutional issue need not be reached by 
this Court. For, as we show below (Point III), Congress 
has never authorized a departure from fundamental con- 
stitutional requirements in the Industrial Personnel Secu- 





26 At times defenders of the no-confrontation hearing system have 
conjured up the hypothetical case of an FBI undereover informant high in 
the councils of the Communist Party obtaining information that a Com- 
munist espionage agent is presently employed with access to vital secrets; 
the Government, they say, ought not be forced to choose between the 
unmasking of its informant and the retention of the espionage agent in so 
sensitive a position. No such case, of course, has ever been brought 
to the light of day. See n. 32, p. 60, infra. We respectfully suggest, 
however, that if such a factual situation were ever to arise, standard 
counterespionage methods and ultimate criminal trial would inevitably 
preclude the operation of security programs. It is patently absurd to 
suggest that after learning the identity of a spy, the Government would 
operate in the amateurish and clumsy fashion of moving to revoke his 
clearance. At any rate, we have yet to hear any plausible reason why, 
if such a bizarre case ever were to arise, the Hearing Board, cleared 
for Top Secret, should be deprived of the opportunity to cross-examine 
the informant in camera. 
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rity Program; the no-confrontation Regulation presently in 
issue falls for lack of the necessary statutory foundation, 


Iil 


This Court Need Not Resolve the Ultimate Constitutional | 


Issue Since Congress Has Never Authorized the Unfair 
Hearing Procedure Prescribed by the Contested Regn. 
lation 


A fundamental tenet of this Court’s role in the process of 
constitutional development is that grave constitutional 
issues are to be decided only when they inescapably present 


themselves for adjudication. A necessary corollary of that | 


principle is that, where a serious question as to the con. 
stitutionality of a federal statute is raised, the Court will 
first ascertain whether a construction of the statute is fairly 
possible by which the constitutional question may be 
avoided. If the express language of Congress does not 
compel the opposite result, this Court will select the inter- 
pretation that is consistent with the relevant provision of 
the Constitution and that accordingly avoids constitutional 
adjudication. See, e.g., United States v. Rumely, 345 US. 
41, 


This practice has been followed many times so as to avoid | 


needless rulings on serious and substantial questions affect- 
ing various constitutional provisions, including those in- 


corporating the guarantee of due process. Thus in the , 


Japanese Immigrant Case (Yamataya v. Fisher), 189 US. 
86, 100-101, this Court said: 


‘¢But this court has never held, nor must we now be | 
understood as holding, that administrative officers, | 


when executing the provisions of a statute involving 
the liberty of persons, may disregard the fundamental 
principles that inhere in ‘due process of law’ as under- 
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stood at the time of the adoption of the Constitution. 
One of these principles is that no person shall be 
deprived of his liberty without opportunity, at some 
time, to be heard, before such officers, in respect of the 
matters upon which that liberty depends... . 

‘‘This is the reasonable construction of the acts 
of Congress here in question, and they need not be 
otherwise interpreted. In the ease of all acts of Con- 
gress, such interpretation ought to be adopted as, 
without doing violence to the import of the words used, 
will bring them into harmony with the Constitution. 
An act of Congress must be taken to be constitutional 
unless the contrary plainly and palpably appears. The 
words here used do not require an interpretation that 
would invest executive or administrative officers with 
the absolute, arbitrary power implied in the contention 
of the appellant.’’ 


And in Anniston Mfg. Co. v. Davis, 301 U.S. 337, 351-352, 
it was reiterated that: 


‘‘We apply the familiar canon which makes it our 
duty, of two possible constructions, to adopt the one 
which will save and not destroy. We cannot attribute 
to Congress an intent to defy the Fifth Amendment or 
‘even to come so near to doing so as to raise a serious 
question of constitutional law.’ ”’ 


This same concept has been spelled out more recently in 
American Power & Light Co. v. S.E.C., 329 U.S. 90, 108: 


‘*Wherever possible, statutes must be interpreted in 
accordance with constitutional principles. Here, in the 
absence of definite contrary indications, it is fair to as- 
sume that Congress desired that §11(b)(2) be lawfully 
executed by giving appropriate notice and opportunity 
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for hearing to all those constitutionally entitled there. 
—s. 


See also: American Commumications Assn. v. Douds, 339 
U.S. 382, 407; Ex parte Endo, 323 U.S. 283, 299; Coz y, 
New Hampshire, 312 U.S. 569, 575; Knights Templars’ and 
M. Life Indem. Co. v. Jarman, 187 U.S. 197, 2085. 

The fact that a particular statute does not in terns 
require a hearing as to an accused does not make irrele. 
vant the foregoing canon of construction. To the extent 
that the Constitution may be said to require such a hearing, 
the statute will be read as imposing that constitutional re- 
quirement so long as the statutory language does not ex- 
pressly forbid such a reading. An example of this interpre. 
tative process is to be found in Wong Yang Sung v. Mce- 
Grath, 339 U.S. 33, where there was ‘‘no express require- 
ment for any hearing or adjudication in the statute author- 
izing deportation.’? The Court nevertheless held (pp. 
49-50) that: 


. 


‘... the difficulty with any argument premised on 
the proposition that the deportation statute does not 
require a hearing, is that without such hearing there 
would be no constitutional authority for deportation. 
The constitutional requirement of procedural due proc- 
ess of law derives from the same source as Congress’ 
power to legislate and, where applicable, permeates 
every valid enactment of that body. . . . We would 
hardly attribute to Congress a purpose to be less serv- 
pulous about the fairness of a hearing necessitated by 
the Constitution than one granted by it as a matter of 
expediency. 

‘Indeed, to so construe the Immigration Act might 
again bring it into constitutional jeopardy. When the 
Constitution requires a hearing, it requires a fair one, 
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one before a tribunal which meets at least currently 
prevailing standards of impartiality. ...’’ 


Application of this rule of construction makes plain the 
conclusion that the statutory foundation of the Industrial 
Personnel Security Review Program must be interpreted 
to give the due process type of a fair hearing, including 
confrontation and cross-examination, to all affected indi- 
viduals. There is nothing in any of the underlying statutes 
relied upon by the Government which compels or even per- 
mits the Department of Defense to deny a full and fair 
hearing to employees of Government contractors.”* 


Thus the Armed Services Procurement Act of 1947, 62 
Stat. 21, 41 U.S.C. § 151 (41 U.S.C. (1952 ed.) 151(e) (12), 
153(a), later recodified with minor changes as 10 U.S.C. 
(Supp. V) 2304(a) (12), 2306(a)), provides in Section 4(a) 
that contracts to be negotiated ‘‘may be of any type which in 
the opinion of the agency head will promote the best inter- 
ests of the government. . .’’ Not one syllable in that 
provision even hints that the agency head may negotiate 
a contract with a supplier of goods that incorporates a 
security hearing procedure for the contractor’s employees 
inconsistent with elemental principles of due process. . In 
fact, the promotion of ‘‘the best interests of the govern- 
ment,’’ prescribed in this section, can appropriately be in- 
terpreted to mean that every aspect of the contract must 


27 There is even grave doubt whether any sufficient basis, express or im- 
plied, exists in the enactments of Congress for the promulgation and opera- 
tion of the entire Industrial Personnel Security Program. That question 
has been fully discussed in petitioner’s brief in the Greene case (pp. 52 
to 58) and we respectfully submit that there is no statutory foundation 
for the program itself. Kent v. Dulles, 357 U.S. 116. But, even if the 
Government should prevail in this Court in demonstrating statutory 
authorization or ratification of the Industrial Personnel Security Program 
in its general application, it cannot possibly be said that Congress has 


authorized so much of the program as abolishes traditional fair hearing 
guarantees. 
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be consistent with the pertinent portions of the Constity. 
tion. It need hardly be added that the promotion of the 
immutable principles of the Fifth Amendment is a part of 
the promotion of the best interests of the government. 

It also has been said that the authority for the Industrial 
Personnel Security Review Program is Rev. Stat. § 161, 
5 U.S.C. §22, which states: 

‘“The head of each department is authorized to pre- 
scribe regulations, not wmconsistent with law, for the 
government of his department, the conduct of its officers 
and clerks, the distribution and performance of its 
business, and the custody, use, and preservation of the 
records, papers, and property appertaining to it’’ (em- 
phasis supplied). 


But if the Regulation establishing the Industrial Security 
Program were promulgated under this law on the premise 
that it is necessary to the performance of the business of 
the Defense Department or to the proper preservation of the 
records, papers and property appertaining to it, the Reg- 
ulation must avoid being ‘‘inconsistent with law.’’ Anda 
material part of the ‘‘law’’ referred to here by Congress 
must be taken to include the ‘‘law’’ of the Constitution and 
more particularly that of the Fifth Amendment and its 
requirement of a fair hearing with opportunity for con- 
frontation and cross-examination. 

Nor can a Congressional intent to authorize procedures 
inconsistent with the Fifth Amendment be read into the 
generalities of the National Security Act of 1947, 61 Stat. 
499, 5 U.S.C. § 171, which created the Department of Defense 
and granted the Secretary of Defense and the three military 
Secretaries the authority to administer their departments. 
The same may be said of 18 U.S.C. §§ 793 and 798, making 
it illegal for any person having defense or classified in- 
formation to disclose the same to unauthorized persons or 
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with intent to injure the United States. Violation of these 
criminal code provisions, indeed, calls for a trial with all the 
procedural safeguards guaranteed by the Constitution, 
including confrontation and cross-examination. Accord- 
ingly, if it be contended that these criminal statutes express 
the Congressional intent to establish an Industrial Person- 
nel Security Review Program, they would also establish the 
intent that this program embody all the procedural safe- 
guards found in the Criminal Code, including confrontation. 

The conclusion is inescapable that there is nothing in the 
language of Congress, either express or implied, which gives 
the Defense Department even a shadow of purported au- 
thorization for a hearing procedure which departs from the 
Fifth Amendment norm. There is no provision of law 
which permits any suggestion that Congress intended to 
defy the Fifth Amendment or even to come so near thereto 
as to raise a serious question of constitutional law. On the 
contrary, expressed indications point to the desire of 
Congress that the Defense Department regulations shall 
not be inconsistent with law and shall affirmatively promote 
the best interests of the Government. Those indications, 
slight though they be, are more than enough to compel an 
interpretation of the power to issue the Regulation here 
involved only in a manner consistent with the constitutional 
guarantees of fair hearing. 

The fact that there is no express requirement for any 
hearing or adjudication in any of the statutes dealing with 
the promulgation of Defense Department regulations does 
not make the impact of the foregoing interpretative process 
any less potent. The teaching of this Court’s decision in 
Wong Yang Sung v. McGrath, 339 U.S. 33, is that the ab- 
sence of an express Congressional requirement for a hear- 
ing makes the command of due process no less effective. 
Here the principles of due process demand that any hearing 
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conducted under the auspices of the Government comport 
with the elementary principles of fairness. That is true 
whether the hearing be expressly or only impliedly traceable 
to Congressional language. 

To read into the authorization of the Industrial Personne] 
Security Review Program the concept of procedural dye 
process is merely to recognize that ‘‘there cannot exist 
under the American flag any governmental authority un. 
trammeled by the requirement of due process of law as 
guaranteed by the Constitution of the United States,” 
Mora v. Mejias, 206 F. 2d 377, 382 (C.A.1). By that inter. 
polative process all serious questions of constitutional law 
are avoided and full effect is accorded to the petitioner’s 
right to a due process hearing affording opportunity for 
confrontation and cross-examination. 


Thus, while petitioner believes he has fully demonstrated 
that the denial of confrontation under the Defense Depart- 
ment Regulation violates his constitutional right to a fair 
hearing (see Points I, II), it becomes unnecessary for this 
Court to resolve that serious constitutional question since 
the statutory authorization for the Regulation can be inter- 
preted so as to avoid it. On that basis, the challenged 
Regulation should be struck down as unauthorized by 
Congress.” 


28In its Brief in Opposition in the Greene case, the Government sug- 
gests (p. 14) that “the general power to safeguard military secrets is 
necessarily inherent in the duty of the executive department to preserve 
the security of the nation.” It is not clear whether this language about 
safeguarding military secrets is intended to suggest that the executive de- 
partment would have power to operate the Industrial Security Review 
Program, involving the right to private employment by millions of 
Americans, in the absence of Congressional authorization. At any rate, 
it seems clear that the executive department has no such power in the 
absence of Congressional action. Youngstown Sheet and Tube Co. v. 
Sawyer, 343 U.S. 579. 
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Petitioner’s Case Presents a Justiciable Controversy Which 
This Court Should Resolve 


Petitioner’s suit seeks declaratory and injunctive relief 
against the no-confrontation hearing procedure prescribed 
by the pertinent Defense Department Regulation. As peti- 
tioner pointed out in his ‘‘Opposition to Government’s Sug- 
gestion of Mootness,’’ the controversy over that procedure 
has not been mooted by his recent clearance since he remains 
subject to the continuing surveillance and operation of the 
security program and to the very real likelihood of renewed 
proceedings under the Department’s unaltered ‘‘hearing’’ 
system. 

Nor do the observations of the Court of Appeals in the 
Greene opinion that no justiciable controversy arises out 
of an attack on ‘‘the Secretary’s decision on its merits’’ 
have any applicability to the instant case. The Court of 
Appeals there found that it could not ‘‘examine the merits 
of Greene’s claim that he is trustworthy’’ and stated that 
“for a Court to hear de novo the evidence as to Greene’s 
fitness to be assigned to a particular kind of confidential 
work would be a bootless task, involving judgments 
remote from the experience and competence of the judi- 
ciary.”’ Whatever degree of applicability these observa- 
tions by the Court might have had to the relief sought by 
Mr. Greene in his suit, they certainly have no bearing 
on the instant case wherein petitioner has never asked for 
a judicial determination of his ‘‘fitness to be assigned’’ 
to confidential work or on the ‘‘merits’’ of his security 
reliability. Whether or not these are executive determina- 
tions that courts cannot make, petitioner has in any case 
never asked the courts to make them. 

Nor can the claim be honored that ‘‘standing to sue’’ 
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is lacking to obtain redress against the Department's | 
unfair hearing procedure because the security clearance | 


which is predicated upon that procedure is a mere ‘‘priyi. 
lege’’ which the Government may withhold at will. To 
treat denial of clearance as involving merely denial of 
access to Government secrets rather than denial of the 
very means of livelihood is to indulge in sheer fiction. As 
the Court of Appeals itself observed in the Greene case, 
‘*as a practical matter’’ denial of clearance means dismissal] 


from employment. ‘‘Security risk’’ is a badge of infamy | 


to the employee which invariably produces devastating 
results. The Chairman of the Loyalty Review Board him. 
self conceded that once found disloyal, ‘‘a man is ruined 
everywhere and forever.. No responsible employer would 
be likely to take a chance mm gwing him a job.’’» In like 
vein, the Director of the Office of Industrial Personnel Se. 
curity Review has testified to the deep and devastating im- 
pact of ‘‘security risk’’ taint upon the future of the 
individual involved.*° Thus petitioner, a highly skilled 
tool maker, was rendered completely unable to hold a job in 
his craft or indeed in any other line of work by the gratu- 
itous badge of infamy imposed upon him under the Indus- 
trial Security Program (R. 33-34). 


The Constitution is not blind to the private consequences 
of governmental action. Cf. NAACP v.. Alabama, 357 US. 
449; Jowmt Anti-Fascist Refugee Committee v. McGrath, 
341 U.S. 123. Vital rights of private employment, oppor- 
tunity for means of livelihood and the honor and self- 
respect of the individual are involved in the constitutional 
and statutory validity of the Defense Department’s unfair 


29 “How Loyalty Program Looks to Its Boss,’ Washington Star, July 
20, 1950. 

80 See Hearings on “Security and Constitutional Rights” before a Sub- 
committee of the Committee on the Judiciary, United States Senate, 84th 
Cong., 2d Sess., p. 628. 
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‘hearing’’ procedure. These are tangible interests suffi- 
cient to create a justiciable controversy with respect to the 
validity of that procedure. See, e.g., Harmon v. Brucker, 
355 U.S. 579; Service v. Dulles, 354 U.S. 363; Schware v. 
Board of Bar Examwmers, 353 U.S. 232; Cole v. Young, 351 
U.S. 536; Slochower v. Board of Higher Education, 350 U.S. 
561; Peters v. Hobby, 349 U.S. 331; Wieman v. Updegraff, 
344 U.S. 183; Joint Anti-Fascist Refugee Committee v. Mc- 
Grath, 341 U.S. 123; Meyer v. Nebraska, 262 U.S. 390, 399; 
Truax v. Raich, 239 U.S. 33; Allgeyer v. Louisiana, 165 U.S. 
578; Cummings v. Missouri, 71 U.S. 277. 


Conclusion 


Even more than regard for substantive freedoms, the 
Constitution reflects the fundamental concern of the 
founders, a concern bred from bitter experience with 
tyranny, that governmental action be preceded by and arise 
only out of fair procedures. Adjudication on the basis of 
secret and untestable accusations has traditionally been 
regarded as antithetical to procedural fairness; confronta- 
tion has been found an indispensable attribute of fair result 
not only in the criminal process but wherever interests of 
liberty, property or repute are in jeopardy. President 
Dwight D. Eisenhower has given characteristic expression 
to this fundamental concern in his description of Wild 


Bill Hickok’s ‘‘ Abilene code’’: 


‘‘It was: meet anyone face to face with whom you 
disagree. You could not sneak up on him from behind, 
or do any damage to him, without suffering the penalty 
of an outraged citizenry. If you met him face to face 
and took the same risks he did, you could get away 
with almost anything, as long as the bullet was in the 
front. 


‘‘And today, although none of you has the great 
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fortune, I think, of being from Abilene, Kansas, yoy 
live after all by that same code, in your ideals and in the 
respect you give to certain qualities. In this country, 
if someone dislikes you, or accuses you, he must come 
up in front. He cannot hide behind the shadow. He 
cannot assassinate you or your character from behind, 
without suffering the penalties an outraged citizenry 
will impose.’’ *? 


Unfortunately, as a result of fear of foreign infiltration 
and because of American inexperience with security prob 
lems, this nation’s security programs have put a premium 
upon secret evidence—character assassination ‘‘from 
behind.’’ They have adopted indiscriminate policies against 
confrontation unjustified by real or supposed security con- 
siderations.** Asa result, millions of American citizens are 
today subject to a system based on secret character assas- 
sination without opportunity to defend and at the peril 
of a life of ruin and degradation. Estimates of the number 
of persons subject to the security programs have varied 
from 8 million (Warren, ‘‘The Law and the Future,” 


31 Remarks on receiving America’s Democratic Legacy Award on the 
oceasion of the 40th Anniversary of the Anti-Defamation League, Press 
Release of November 23, 1953. 


82 Tt is worthy of note that the security programs do not appear to 
have any genuine relationship to security. Of the countless persons 
accused and discharged under the programs, as far as the public record 
is concerned, not a single one was a spy, saboteur, enemy agent or con- 
temporaneous Communist Party member. See summaries at pp. 99-104 of 
the Report (No. 2750) of the Subcommittee of the Committee on Post 
Office and Civil Service (Johnston Committee) of the United States Senate, 
84th Cong., 2d Sess., on “Administration of the Federal Employees’ Secu- 
rity Program.” On April 5, 1950, Seth Richardson, Chairman of the 
Loyalty Review Board, testified before a Senate Subcommittee that “not 
one single case of espionage” had been encountered during the three years 
of the loyalty program, and that the FBI had found no evidence even 
“directing toward espionage” in the course of its 10,000 full field investi- 
gations and its examination of three million personnel records. N. Y. 
Times, April 6, 1950, p. 1, col. 5. 
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Fortune Magazine, November, 1955) to as high as 20 million 
persons (Cain, Strong m Their Pride and Free, American 
Civil Liberties Union pamphlet, June, 1955). See also 
Brown, Loyalty-Security Measures and Employment Op- 
portumties, 11 Bulletin of Atomic Scientists 117. 

Whatever figure be accepted, the departure from constitu- 
tional requirements is truly all-pervasive. The unprece- 
dented infringement on our constitutional tradition of fair 
hearing, which has its sharpest focus in petitioner’s case, 
calls for effective judicial redress. As long as the Fifth 
Amendment retains its vitality, this Court cannot sanction 
continued operation of an arbitrary, unfair and unjustifi- 
able governmental ‘‘hearing’’ system which works such 
profound and tragic consequences upon the lives of Ameri- 
can citizens. 

It is respectfully submitted that the judgment of the Dis- 
trict Court be reversed with instructions to grant petitioner 
appropriate declaratory and injunctive relief. 


Respectfully submitted, 


JosEpH L. Raung, JR., 
JOHN SILarD, 
KuGENE GRESSMAN, 
1631 K Street, N. W.., 
Washington 6, D. C. 
Attorneys for Petitioner. 


Of Counsel: 


Harotp A. CRANEFIELD, 
Dante H. Pouuirt, 
Ricuarp Lipstrz. 


46949 O—60—pt. 3 42 
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APPENDIX A 
5 US.C., § 22, B.S. § 161: 


The head of each department is authorized to prescribe 
regulations, not inconsistent with law, for the govern. 
ment of his department, the conduct of its officers and 


clerks, the distribution and performance of its business, | 


and the custody, use, and preservation of the records, 
papers, and property appertaining to it. 


18 U.S.C., §$ 798: 


(a) Whoever knowingly and willfully communicates, 
furnishes, transmits, or otherwise makes available to 
an unauthorized person, or publishes, or uses in any 
manner prejudicial to the safety or interest of the 
United States or for the benefit of any foreign gov. 
ernment to the detriment of the United States any 
classified information ... Shall be fined not more than 


) 
i 
| 


) 


$10,000 or imprisoned not more than ten years, or both. ) 


Armed Services Procurement Act of 1947, 62 Stat. 21, 


41 U.S.C. §§ 151-161 (41 U.S.C. (1952 ed.) 151 (¢) (12), 
153(a), later recodified with minor changes as 10 U.S.C. 
(Supp. V) 2304(a) (12), 2306(a) ): 


151(c) All purchases and contracts for supplies and | 


services shall be made by advertising, as provided in 
section 152 of this title, except that such purchases and 
contracts may be negotiated by the agency head with- 
out advertising if— 


(1) determined to be necessary in the public interest 


during the period of a national emergency declared by | 


the President or by the Congress: 


(12) for supplies or services as to which the agency | 


head determines that the character, ingredients, or 
components thereof are such that the purchase or con- 
tract should not be publicly disclosed; * * * 


153 * * * Except as provided in subsection (b) of this 
section, contracts negotiated pursuant to section 151(¢) 
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of this title may be of any type which in the opinion of 


the agency head will promote the best interests of the 
Government. * * * 


e Executive Order 10501, December 15, 1953, 18 Fed. Reg. 
‘| 7049: 


d ! pera ry 
| Safeguarding Official Information in the Interests of 
E the Defense of the United States 


| Wuereas it is essential that the citizens of the United 
| States be informed concerning the activities of their 
government; and 


; Wuereas the interests of national defense require 
‘0 | the preservation of the ability of the United States 
y to protect and defend itself against all hostile or de- 
le structive action by covert or overt means, including 
’- espionage as well as military action; and 
y Wuereas it is essential that certain official informa- 
0 tion affecting the national defense be protected uni- 
h. ) formly against unauthorized disclosure : 

Now THEREFORE, by virtue of the authority vested 
1, in me by the Constitution and statutes, and as Presi- 
); dent of the United States, and deeming such action 
C, necessary in the best interests of the national security, 


it is hereby ordered as follows: 


id | . © - . a 
nd 7(b) Dissemination Outside the Executive Branch. 
h- | Classified defense information shall not be disseminated 
outside the executive branch except under conditions and 
through channels authorized by the head of the disseminat- 
| ing department or agency, even though the person or agency 
* | to which dissemination of such information is proposed to 
be made may have been solely or partly responsible for its 
ey | production. 


his 
(¢) 
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APPENDIX B 


December 27, 1947 Statement Released by Seth W. Rich. 
ardson, Chairman, Loyalty Review Board* 


The employe will not be permitted to examine or inspeet 
this report of the bureau, at any time, and such deprivation 
gives rise to one of the very controversial points involved 
in the operation of the entire loyalty program. 

The point has been vigorously presented to us as follows, 
‘‘Kivery employe accused of disloyalty should be given the 
right to confront his accusers, and subject them to cross. 
examination,’’ This contention has obvious force, and 
presents grave considerations to us. Why have we been 
unable to accept it? 

In nearly all cases the bureau secures the facts for inclu. 
sion in its reports from confidential sources, many of them 
closely connected with considerations sounding in national 
security. We are advised by the bureau, that in its experi- 
enced opinion, practically none of the evidential sources 
available will continue to be available to the bureau if proper 
secrecy and confidence cannot at all times be maintained 
with respect to the original source of information, and that 
if the source of such information is to be disclosed—save 
in exceptional cases—the bureau can be of much less service 
to the board in making the essential basic investigation. 

In cases where sources of evidence are not confidential, 
and disclosure of sources, possibly with pertinent oral testi- 
mony, will not tend to hinder or impede the investigative 
work of the bureau, we will make every reasonable effort 
to extend the scope of the evidential source disclosure, to 
the affected employe, at the hearing. But it must be appre- 
ciated that in the great majority of the cases, we appre- 
hend that disclosure of evidential sources to the employe, 
and the resulting opportunity of cross-examination of such 
sources by him, will probably not be practicable. 

We recognize that the use of such a report as evidence by 
the various loyalty boards, without disclosure of the con- 


33 The entire statement, a portion of which is here reproduced, is printed 
in the New York Times, December 28, 1947, at p. 28. 
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tents to the employe, does subject the employe to non- 
confrontation of witnesses against him, and does deprive 
him of the right of cross-examination of such witnesses—a 
situation which ought to, and does, give rise to the most 
serious questions in the minds of the general public. So 
serious is such a situation that it has been strongly urged 
upon us by responsible persons, that, rather than permit 
such a situation to exist, the entire loyalty program should 
be abandoned, even if the Government should thereupon be 
compelled to cease attempting to screen out disloyal em- 
ployes. 

We have given the matter the most careful consideration, 
and we can see no way in which the loyalty program may 
have the benefit of the skilled investigation of any compe- 
tent investigative agency, and particularly of the Federal 
Bureau of Investigation, unless the facts received in con- 
fidence by the investigators can be kept entirely confidential 
at all times and under all conditions. 

We were, therefore, faced with the decision whether to 
refuse at all times to disclose the bureau report to the 
employe—save in the exceptional cases noted above—or to 
advise the Civil Service Commission that, in our opinion the 
proposed loyalty program as planned should not be per- 
mitted to function. 

After the most careful consideration, we have concluded 
that the objection to non-confrontation and no cross-exami- 
nation, while important, is not essentially controlling. 
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OPINION BELOW 


The oral opinion of the United States District 
Court for the District of Columbia (R. 473-74) is not 
reported. 

JURISDICTION 

The order of the District Court granting respond- 
ents’ motion for summary judgment and dismissing 
the complaint was entered on October 14, 1958 (R. 
475-76). A notice of appeal to the Court of Appeals 
for the District of Columbia Circuit was filed on the 
same day (R. 476), and the appeal was docketed in 
that court on October 16, 1958 (R. 477). The case 
was not submitted to or decided by the Court of Ap- 
peals. The petition for a writ of certiorari was filed 
on November 8, 1958, and was granted on December 
15, 1958 (R. 480). 358 U.S. 918. The jurisdiction 
of this Court rests on 28 U.S.C. 1254(1). 


QUESTIONS PRESENTED 


Petitioner, an employee of a government contractor 
engaged in defense production of a classified nature, 
was denied access to classified defense information 


i 
| 
| 
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after a determination by appropriate government offi- 
cials that the granting of such access would not be 
clearly consistent with the interests of national secu- 
rity. The determination was made on the basis of 
evidence offered by petitioner and confidential infor- 
mation contained in government files, summaries of 
which were furnished to petitioner to the extent per- 
mitted by security considerations. Subsequently, by 
order of the Acting Secretary of Defense, the adverse 
determination was set aside, petitioner’s requested 
clearance was granted, and all prior findings in the 
case were expunged. The questions presented are: 

1. Whether the order setting aside the adverse de- 
termination, granting petitioner the security clearance 
requested by his employer, and expunging all prior 
findings in the case rendered the cause moot. 

2. Whether the Department of Defense regulations 
establishing the procedures pursuant to which peti- 
tioner was once denied access to classified information 
were authorized by statute or otherwise. 

3. Whether petitioner has an interest protected by 
the due process clause of the Fifth Amendment in 
obtaining from the Department of Defense an affirma- 
tive determination that his access to classified defense 
information is clearly consistent with the national 
security. 
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4, Whether the procedures by which petitioner was 
once denied access to classified information satisfied 
the requirements of due process of law. 


STATUTES AND BREGULATIONS INVOLVED 


The pertinent portions of the statutes and regula- 


tions involved are set out in the Appendix to the brief | 


for the respondents in Greene v. McElroy, No. 180, 
this Term. 
STATEMENT 
Petitioner is a lathe operator (formerly a tool and 
die maker, or milling machine operator) with the Bell 
Aircraft Corporation, a company which throughout 
the relevant period has been engaged in the manufac- 


| 
| 





ture of equipment for the armed forces of the United | 


States (R. 13). On June 14, 1957, petitioner was 
informed by the Director of the Defense Department 
Office of Industrial Personnel Security Review that 
“the granting of clearance to you for access to classi- 
fied defense information is not clearly consistent with 
the interests of national security’ (R. 52). This suit 
was instituted on April 24, 1958 (R. 1), seeking a 
judgment (a) declaring that petitioner is entitled to 
an administrative hearing at which ‘“‘he is given op- 
portunity to be confronted with the witnesses and 
the evidence upon which the charges are based;’’ (b) 
declaring that “the determination of June 14, 1957 
denying [petitioner] access to classified defense infor- 
mation was in violation of his rights under the Fifth 
Amendment to the Constitution of the United 


State 
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States;’’ and (c) restraining the respondents from 
enforcing the denial of such access and ordering that 
“said denial be reversed, rescinded and annulled” 
(R. 6-7). 

The District Court, on October 14, 1958, granted the 
respondents’ motion for summary judgment and dis- 
missed the complaint (R. 475-76). An appeal was 
noted to the Court of Appeals for the District of 
Columbia Circuit on the same day (R. 476). The 
petition for certiorari was filed in this Court prior to 
a hearing in the Court of Appeals. The factual back- 
ground of the case, both before and after the institu- 
tion of the litigation, is as follows: 

1, Prior to the filing of the complaint. Petitioner’s 
employment with Bell Aircraft began on February 21, 
1941, and, with the exception of a short period of time 
not here material, continued uninterrupted until Sep- 
tember 11, 1956 (R. 29-32). For almost all of that 
period, petitioner had a clearance for access to classi- 
fied defense information up to the level of ‘‘confiden- 
tial,’” which had been granted him by the Corporation 
in accordance with a basic security agreement entered 
into with the Government for the performance of de- 
fense contracts (R. 29-30, 31-32). That agreement 
incorporated by reference the requirements of the 
Department of Defense Industrial Security Manual 
for Safeguarding Classified Security Information (R. 
14-15), which in turn provided: 

[§ 66.6] General requirements. The Con- 
tractor * * * 


(c) Shall exclude (this does not imply the 
dismissal or separation of any employee) from 
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any part of his plants, facilities, or sites at 
which classified work for any military depart. 
ment is being performed, any person or persons 
whom the Secretary of the military department 
concerned or his duly authorized represent. 
ative, in the interest of security, may designate 
in writing. 
a os * * * 

[§ 66.16] General. An individual shall be 
permitted to have access to classified informa. 
tion only when cleared by the Government or 
by the contractor, as the case may be, as spec. 


TT 


ified by this subpart. He will be given access ty | 
such material on a ‘‘need to know’’ basis and | 


only to the extent of his clearance. * * * 

[$ 66.18] After award of contract. (a) In 
the event a contract is awarded, in addition to 
those individuals cleared under the provision of 
§ 66.17, access to classified information, except 
as provided in paragraph (b) of this section, is 
authorized only to individuals as specified in 
the following: 

(1) United States citizen employees of the 


contractor who require access to information | 
classified ‘‘Top Secret” or ‘‘Secret’’? * * * and | 


who have been cleared by the Government.’ 


*The provisions of the Manual are quoted as stipulated by 
the parties (R. 14-15). Sections 66.16 and 66.18 (as classified 
to Title 32, C.F.R.) are as amended by 20 Fed. Reg. 6218, 
effective May 3, 1955. The language of § 66.6 appears unac- 
countably to have been taken from an earlier version (then 


§ 21.6, 19 Fed. Reg. 2206, effective January 19, 1954), but | 


the differences in wording are immaterial. The provisions of | 


the Manual quoted in our brief in Greene v. McElroy, No. | 


180 (at pp. 34) are, it may be noted, taken from a still 
earlier version (January 18, 1951). 
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In order to utilize petitioner in his capacity as tool 
and die maker on a contract which required access to 
classified information up to the level of ‘‘secret,’’ Bell 
Aircraft had petitioner complete the prescribed 
security forms and submitted those forms to the 
Defense Department with a request that a ‘‘secret’’ 
clearance be issued to him (R. 15-16, 30, 32). As the 
result of the investigation initiated by that request, 
Bell Aircraft and petitioner were notified, on Septem- 
ber 6 and 10, 1956, that petitioner’s existing security 
clearance was suspended pending administrative 
processing of the case, in accordance with Defense De- 
partment Directive 5220.6 (20 Fed. Reg. 1553)’ 
(R. 34-36). Petitioner was furnished with a detailed 
Statement of Reasons for the action and was advised 
of his right to reply to the statement in writing or to 
have a hearing (R. 37-40). 

In summary, the information contained in the State- 
ment of Reasons was that petitioner had been (for a 
period of about eighteen months during 1942 and 
1943), and might still be, a member of the Communist 
Party; that he had held Communist Party member- 
ship book or card No. 3060; that during the eighteen- 
month period in question he had regularly paid mem- 
bership dues to the Party; that he knew, or had reason 
to know, of the character and purposes of the organiza- 
tion and had been, and might still be, in sympathy with 
such purposes; that in 1941 and 1942 he had signed 
nominating petitions for the Communist Party in New 


*Pertinent portions of the directives are set out in the Ap- 


pendix to the brief for the respondents in Greene v. McElroy, 
No. 180, this Term. 
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York State elections; that he had a sympathetic in- 
terest in Communism; and that he had made mis- 
representations in his Personnel Security Question- 
naire by denying his membership in the Communist 
Party.” As a result of the suspension of his clear- 


’The text of the Statement of Reasons (R. 38-40) was as 
follows: 


STATEMENT OF REASONS 


(All criteria listed below refer to subparagraphs under Section 
III, paragraph 13a, Department of Defense Directive No, 
5220.6, dated 2 February 1955) 

1. Criterion (4): 

a. Information before this Board indicates that you have 
had, and may still have, membership in the Commuaist 
Party. This information is: 

(1) In 1942 and 1943, for a period of about 18 months, 
and perhaps for a longer period, you were a member of 
the Communist Party, and during all or a part of that 
period, or perhaps for a longer time, you held Communist 
Party membership book (or card) No, 5060, evidencing 
your membership in the Communist Party. (The Com- 
munist Party has been designated by the Attorney Gen- 
eral of the United States, pursuant to Executive Order 
No. 10450, as having interests in conflict with those of the 
United States.) 

(2) By a Communist Party transfer card dated on or 
about 15 July 1943, you were transferred from “Branch 
B and C” of the Communist Party to “Branch 12” of the 
Communist. Party; and on said transfer card it was indi- 
cated that your dues had been paid to and _ including 
April 1943. 

(3) During a period of about 18 months in 1942 and 
1943, and perhaps during other years and for a longer 
period, you paid regular membership dues to the Com- 
munist Party. 

b. Information before this Board indicates that at the time 
of your membership in the Communist Party, as aforesaid, 
you knew of the character, aims and purposes of said or: 
ganization, or had reason to know and should have knows 
thereof: and that you were, and may still be, in sympathy 
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ance, petitioner’s employment with Bell Aircraft was 
terminated by the Corporation on September 11, 1956 





with and in support of such aims and purposes. This 

information is: 

(1) In 1941 and 1942, while residing in Buffalo, New 
York, or thereabouts, you signed Independent Nominating 
Petitions for the Communist Party, thus signifying a 
preference for Communist Party candidates in New York 
State elections. 

(2) That contained in subparagraphs a(2) and a(3), 
fof] paragraph 1. 

9. Criterion (10): Information before this Board indicates 
that you have a sympathetic interest in Communism. This 
information is that contained in paragraph 1, preceding. 

3. Criterion (16): In a Personnel Security Questionnaire 
signed by you and dated 8 September 1954, and delivered to 
the Bell Aircraft Corporation, Buffalo, New York, you failed 
to list the Communist Party in Item 26 thereof which reads 
“Organizational Membership (List all organizations except 
labor unions in which you hold or have held membership),” and 
you indicated “None”; and you certified that the entries made by 
you in said Questionnaire were true, complete and correct to 
the best of your knowledge and belief, and were made in good 
faith. In an attachment to your Personnel Security Ques- 
tionnaire dated 2 July 1956, Form DD 48-1 “Certificate of 
Non-Affiliation With Certain Organizations,” also dated 2 July 
1956 and signed by you, you answered in the negative the 
questions pertaining to whether you had ever been a member 
of, or had ever affiliated or associated with, any of the or- 
ganizations listed in paragraph II, which said paragraph 
lists as the first item “Communist Party, USA., its subdi- 
visions, subsidiaries and affiliates.” In view of the informa- 
tion set forth in paragraph 1 herein, it appears that by such 
omissions of material facts and by such negative answers, 
you deliberately misrepresented that which you were required 
to disclose, to wit, that you were or had been a member of 
the Communist Party. 

4. Criterion (20): Information before this Board furnishes 
reason to believe that you may be subject to coercion, influ- 
ence or pressure which may cause you to act contrary to the 
best interests of the national security. This information is 
that contained in paragraphs 1,2 and 3, preceding. 
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(R. 40-41). Although the company engaged in some 
work other than defense contracts (R. 13), it was 
necessary for petitioner to have a ‘‘secret’’ personnel 
security clearance in order for him to continue to per- 
form his duties as a tool and die maker (R. 13, 30, 32). 

On October 9, 1956, petitioner submitted to the 
Office of Industrial Personnel Security Review an 
affidavit in reply to the Statement of Reasons and 
requested that he be given a hearing in person at 
the earliest possible date (R. 41-45). In general, the 
affidavit constituted a denial of the matters contained 
in the Statement of Reasons. Im accordance with 
petitioner’s request, a hearing, at which petitioner 
appeared with counsel, was held before the New York 
Industrial Personnel Security Hearing Board on No- 
vember 1, 2, and 14, 1956 (R. 125-425). The Board 
heard the testimony of petitioner and the witnesses 
called in his behalf; the Government called no wit- 
nesses to testify nor did it produce the confidential 
investigative reports upon which the Statement of 
Reasons was predicated (R. 18). On the basis of this 
hearing, together with the confidential information 
contained in the government file in the case, petitioner 
was advised, on June 14, 1957, that the granting of 
clearance to him for access to classified defense infor- 
mation “is not clearly consistent with the interests 
of national security” (R. 52). This letter stated that 
‘in reaching this determination, the facts alleged in 
the Statement of Reasons, and the conclusions drawn 
therefrom, except as to signing the nominating peti- 
tions, were true as stated’’ (tbid.). By a separate let- 
ter, Bell Aircraft was informed of this decision and 
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was advised that the decision was not intended to pre- 
vent petitioner from performing such nonclassified 
work as the Corporation might have available for him 
(R. 51). 

On November 22, 1957, petitioner again set in mo- 
tion the administrative processes of Directive 5220.6 
by requesting Secretary McElroy to reverse the June 
14, 1957, determination (R. 53-57). Upon receipt of 
this request, the case was placed under review, and 
petitioner’s counsel was informed on February 3, 1958, 
that, although the adverse determination would not 
be reversed on the basis of the then-existing record 
(since the findings were reasonably supported), it was 
found appropriate to reopen the case and to conduct 
a further investigation to obtain any additional in- 
formation that might be of value (R. 58-59). On 
April 17, 1958, the Court of Appeals for the District 
of Columbia Circuit decided the case of Greene v. 
McElroy, 254 F. 2d 944, now pending in this Court on 
writ of certiorari, No. 180, this Term. On April 24, 
1958—and despite the pendency of the administrative 
proceedings begum at petitioner’s request—the present 
suit was instituted in the District Court. 

2. Subsequent to the filing of the complaint. On 
May 30, 1958, Secretary McElroy set aside the June 
14, 1957, determination and ordered further proceed- 
ings conducted ‘under the provisions of Directive 
5220.6 (R. 59-60). Petitioner’s counsel was advised 
that ‘‘although, as previously stated, the adverse de- 
termination was neither arbitrary nor capricious but 
was, on the contrary, reasonably supported, neverthe- 
less it is appropriate in this instance to conduct fur- 


46949 O—60—pt. 3 43 











1612 SECURITY AND CONSTITUTIONAL RIGHTS 


ther proceedings” (R. 60). Accordingly, the case was 
once again referred to the New York Industrial Per- 
sonnel Security Hearing Board for processing (R, 
65-66). 

On June 19, 1958, petitioner was served with an 
Amended Statement of Reasons (R. 66-75). In sum- 
mary, the information contained in this statement 
paralleled that contained in the original Statement 
of Reasons, with the following material differences: ‘ 


‘The text of the Amended Statement of Reasons (R. 68-75) 
was as follows: 


AMENDED STATEMENT OF REASONS 


(All criteria listed below refer to subparagraphs under Section 
III, paragraph 13a, Department of Defense Directive No. 
5220.6, dated February 2, 1955.) 


1. Criterion (4): Information before this Board indicates 
that, with knowledge or reason to know of the subversive aims 
and purposes of the Communist Party and with intent to sup- 
port those aims and purposes, you were a member of the Com- 
munist Party of Erie County, New York, for a_ period 
approximating 18 months in 1942 and 1943, during which 
period your places of residence in Buffalo, New York, included 
523 Masten Avenue and 1464 Michigan Avenue; that during a 
portion of that period you were sympathetically associated and 
affiliated with the Communist Party and knowingly and actively 
cooperated with divers persons known to you to be members of 
the Communist Party in working for the aims and purposes 
of the Party; that during the later portion of your said mem- 
bership in the Communist Party you opposed certain policies 
of the Communist Party and certain Communist Party endorsed 
candidates for union office and, instead with knowledge or rea- 
son to know of the subversive aims and purposes of the Social- 
ist Workers Party and intending to support those aims and 
purposes, you became sympathetically associated and affiliated 
with the Socialist Workers Party, which deviation from the 
Communist Party policies and from support of candidates to- 
gether with other factors hereinafter set forth and together 
with sympathetic association and affiliation with the Socialist 


en 
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(a) instead of alleging that petitioner might still be a 
member of the Communist Party, it was stated that 
he had been expelled from membership in the latter 
part of 1943; (b) it was not alleged that he had 
signed nominating petitions for the Communist Party; 





Workers Party, resulted in your expulsion from the Communist 
Party, but notwithstanding all of which you may still be a 
sympathetic supporter of the subversive aims and purposes of 
the Communist Party, and may still be sympathetically associ- 
ated with the Socialist Workers Party. 

(Communist Party: On May 28, 1942, in connection with the 
Harry Bridges case that was widely publicized throughout the 
United States at that time, the Attorney General of the United 
States characterized the Communist Party of the United States 
of America as an organization which, “* * * from the time of 
its inception in 1919 to the present time, * * * believes in, 
advises, advocates, and teaches the overthrow by force and 
violence of the Government of the United States.” 

Even before that date, the Communist Party had been offi- 
cially characterized by various governmental groups as an 
instrumentality of the Soviet Union, e.g., the Annual Report 
of the Special Committee on Un-American Activities, House 
of Representatives, dated January 3, 1940, wherein it was 
described as a foreign conspiracy masked as a political party 
which was actually functioning for the Soviet Union. 

Socialist Workers Party: The Socialist Workers Party repre- 
sents the Trotskyite wing of the Communist movement in the 
United States. One issue of its official newspaper, “Militant,” 
described its principles in the following language: 

“The belief that in such a country as the United States we 
live in a free democratic society in which fundamental eco- 
nomic change can be effected by persuasion, by education, by 
legal and purely parliamentary methods is an illusion. While 
relying primarily on mass actions, propaganda and advocation 
as the means [to] further its revolutionary aim, the Party 
will also participate in electoral campaigns, although at all 
times contending against the fatal illusion that the masses can 
accomplish their emancipation through the ballot box.” 

The Socialist Workers Party was officially characterized by 
the Attorney General of the United States in a letter released 
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(c) it was alleged that petitioner became actively and 
outspokenly opposed to certain Party policies and 
Party-endorsed candidates for union office, that he 
became sympathetically affiliated with the Socialist 
Workers Party, that he ceased paying Communist 


for publication on December 4, 1947, as a subversive and Com- 

munist organization which seeks to alter the form of govern- 

ment of the United States by unconstitutional means. More 

recently it has been designated by the Attorney General as an 

organization within the purview of Executive Order 10450.) 
This information is: 

(1) You became a member of the Communist Party, Erie 
County, New York, in about the summer of 1942. You were 
a member of the Aircraft Division or Aircraft Branch. For 
a while you were a member of the “B and C” Branch and 
then, in about July 1943, you were transferred from the 
“B and C” Branch to the “12th Ward” Branch. Your 
membership Book No. was 3060. 

(2) In the latter part of 1943, you were expelled from 
membership in the Communist Party. You had personal 
knowledge of this expulsion. 

(3) During the earlier portion of your Communist Party 
membership in 1942 and 1943, you paid Communist Party 
dues, sometimes paying them directly to Svea Katz, the Erie 
County Communist Party Secretary; you attended Commu- 
nist Party meetings, some of which took place at Communist 
Party Headquarters at 7514 W. Chippewa Street, Buffalo, 
New York, and some at your own residence at 523 Masten 
Avenue; on at least one occasion you distributed Communist 
Party leaflets at the Municipal Auditorium in Buffalo; you 
supported Communist Party policies; you followed the Com- 
munist Party line. 

(4) Later during this same period of Communist Party 
membership, you became actively and outspokenly opposed, as 
hereinafter indicated in this subparagraph, to certain Com- 
munist Party policies and certain Communist Party endorsed 
candidates for union office. You opposed the “no strike 
pledge” and “incentive pay” policies supported by the Com- 
munist Party, and you opposed Frankenstein and Addes who 
were endorsed by the Communist Party as-candidates for 
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Party dues and attending Communist Party meetings, 
and that he might still be a sympathetic supporter 
of the subversive purposes of the Communist Party 
and might still be sympathetically affiliated with the 
Socialist Workers Party; and (d) it was alleged 


union office. You affiliated yourself with a group of persons 

who supported Socialist Workers Party policies and objec- 

tives such as militant action and strikes. Consistent with 

Socialist Workers Party policy, and contrary to Communist 

Party policy, you were one of the leaders in a brief strike 

at the Bell Aircraft plant where you worked. You stopped 

paying Communist Party dues and stopped attending Com- 
munist Party meetings. 

(5) Because of your active opposition to certain Commu- 
nist Party policies and candidates, you became the subject of 
discussion among Communist Party members and leaders. 
You were aware of their membership in the Communist Party 
and of their disapproval of your actions. For instance, you 
know that Freda Werb, James Conners, Clara Lester, and 
Sam Wiseman were Communist Party members and leaders 
and you know that your actions hostile to certain Communist 
Party policies and candidates were a matter of concern to 
them because, among other things, they called you before 
them in their official capacity as Communists and admonished 

ou. 

2 Criterion (1): Information before this Board indicates 
that you had and may still have a sympathetic interest in the 
Communist movement. This information is that contained in 
paragraph 1, preceding. 

3. Criterion (16): You completed and signed two “Personnel 
Security Questionnaires” and a Certificate of Non-Affiliation 
with Certain Organizations,” each containing deliberate falsi- 
fications, misrepresentations, and omissions of material facts. 
Ono such Questionnnaire was dated 8 September 1954, and the 
other was dated 2 July 1956, and the Certificate of Non- 
Affiliation was dated 2 July 1956. The Questionnaire and the 
Certificate were delivered to the Bell Aircraft Corporation, 
Buffalo, New York, your then employer, and each contained a 
statement certifying that the entries “made by me are true, 
complete, and correct to the best of my knowledge and belief 
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that petitioner had made false or misleading state- 
ments in his written reply to the original Statement 
of Reasons and in his testimony before the Hearing 
Board during the hearing held on November 1, 2, 
and 14, 1956. 


and are made in good faith.” These falsifications, misrepre- 
sentations, and omissions were: 

(1) By Item 25 of each of the two Questionnnaires you 
were requested to list all of your places of residence “from 
1 January 1937, starting with present.” In response to this 
request, you omitted from each of these two Question- 
naires your place of residence at 1464 Michigan Avenue, 
Buffalo, New York, where you resided during a portion of 
the years 1942 and 1943. 

(2) By’ Item 26 of the Questionnaire dated 8 September 
1954, you were requested to show your “Organizational Mem- 
bership (List all organizations except labor unions in which 
you held or have held membership).” In response to this 
request, you inserted the word “None.” By Item 26 of the 
Questionnaire dated 2 July 1956 you were requested to show 
your “Organizational Membership. List all organizations 
except labor unions and except organizations listed on DD 
Form 48-1 in which you hold or have held membership.” In 
response to this request you entered the word “None.” In 
the Certificate of Non-Affiliation, in response to a series of 
questions asking whether you then were or ever had been a 
member of, or associated or affiliated with, any of a list of 
organizations which included, among others, the following: 
“Communist Party, U.S.A., its subdivisions, subsidiaries and 
affiliates,” and “Socialist Workers Party, including American 
Committee for European Workers’ Relief” you entered the 
word “No.” As set forth in paragraph 1 herein, you had 
been a member of the Communist Party, and had been and 
might still be associated and affiliated with the Communist 
Party, and had been and might still be associated and affili- 
ated with the Socialist Workers Party. 

4. Criterion (15): Information before this Board indicates 
that you are not reliable or trustworthy. This information is: 
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Petitioner submitted a written reply to the 
Amended Statement of Reasons on June 29, 1958 
(R. 75-86). He noted that (as he thought) the Amend- 
ed Statement was substantially identical with the 
former charges and again, in general, denied the truth 





(1) The information set out under paragraphs 1, 2, and 
3 above. 

(2) Your sworn reply dated October 9, 1956 to the State- 
ment of Reasons issued under date of September 10, 1956, 
and your testimony given under the applicability of Title 18, 
Section 1001, of the United States Code, during the hearing 
held in your case before the New York Industrial Personnel 
Security Hearing Board on November 1, 2, and 14, 1956, 
contain, in substance, the following material statements 
which were deliberately and knowingly either false or 
misleading: 

(a2) That you have never been a member of the Com- 
munist Party or of any branch of the Communist Party. 

(b) That before your receipt of the Statement of Rea- 
sons in this case you had no knowledge of the subversive 
aims and purposes of the Communist Party. 

(c) That you have never had a sympathetic interest 
in Communism. 

(d) That you have not knowingly paid Communist 
Party dues. 

(e) That you have never paid any money that to your 
knowledge went to the Communist Party. 

(f) That you have not attended Communist Party 
meetings. ; 

(g) That you have never visited Communist Party 
Headquarters when located at 7514 W. Chippewa Street, 
Buffalo, New York. 

(h) That no group or organization other than your 
own local union sought your support for opposition to the 
“no strike pledge” during 1942 and 1943 while you were 
employed by Bell Aircraft at Buffalo, New York. 

(i) That you did not know Clara Lester or ever hear 
her name until the hearing mentioned in subparagraph 
4(2), preceding. 

(j) That you did not know Svea Kate (Katz). 
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of the adverse information contained in the Statement, | 


| onl 
including the new matters which had not been part of | on 


the original charges. eins 
With respect to his right to a new hearing before ie 
the Board, petitioner stated that he desired a hearing peti 
(k) That you did not know Sam Wiseman, at least | of t 

not prior to 1943. the 

(1) That your answer “None” to Item 26 of your afore. | Dep 
mentioned Personne] Security Questionnaires dated 8 Sep. | 4 
nar 


tember 1954 and 2 July 1956, in so far as such answer | 
was intended to encompass membership in the Communist | to p 
Party or any of its subdivisions, subsidiaries, and affiliates, 


to § 

was a truthful answer. 
(m) That your answer “No” to questions 1 through 6 will 
of your aforementioned “Certificate of Non-Affiliation with | heal 
certain Organizations” dated 2 July 1956, in so far as requ 
such answer was intended to encompass membership in | ; 
the Communist Party or any of its subdivisions, sub desi 
sidiaries, and affiliates, and in so far as it was intended to coul 
encompass affiliation or association with the Socialist hea 

Workers Party or with the Communist Party or any of 

its subdivisions, subsidiaries, and affiliates, was a truthful O 
answer. | at 
(3) The information before this Board which forms the | — 
basis for the allegations contained in this Amended Statement dr 
of Reasons shows that the information relied upon combines to 
a specific reference to one of the following names: “Charles | he 
Taylor” or “Charlies Taylor” or “Chas. Taylor” or “Charles 50 
T” or “Charles Allen Taylor” with one or more of the follow- U. 
ing descriptive items all of which, according to information | vo 
before this Board, apply to you: (A) He was employed by | me 
Bell Aircraft Corporation, Buffalo, New York, during 1942 and | stl 
1943 and left Buffalo before 1945. (b) In his employinent by un 
Bell Aircraft in Buffalo, New York, he worked as a tool maker. 5. 
(c) He was a member of Local 501, UAW-CIO, at Bell Airs | Teas 
craft in Buffalo, New York, and held office of union shop stew- | press 
ard and union committeeman. (d) He resided at 523 Masten | Of tl 
Avenue, Buffalo, New York, except that for a short while in para 


the years 1942 and 1943 he left that address and resided at an 
address on Michigan Avenue, Buffalo, New York, and this ad- 
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only in the event that the Board would confront him 
with the evidence upon which the Amended State- 
ment of Reasons was based (R. 85). In response to 
this qualified request, the Hearing Board advised 
petitioner’s counsel that ‘‘It is a standard procedure 
of the Department of Defense to invite witnesses to 
the extent that security eonsiderations permit. The 
Department does not make it a practice to reveal the 
names of Government witnesses which it may intend 
to produce in advance of a hearing, nor is it prepared 
to state as a matter of fact whether any witnesses 
will be available in the instant case at the time of 
hearing” (R. 87).- In reply to the Board’s renewed 
request that petitioner advise it whether or not he 
desired a further hearing (R. 87-88), petitjoner’s 
counsel, by telephone, agreed with the Board that a 
hearing should be scheduled for July 11, 1958 (R. 88). 

On that date, a hearing was held (R. 88-94, 425-33) 
at which petitioner was informed that efforts by the 


dress was 1464 Michigan Avenue, Buffalo. (e) In 1943, he 

took a leading part in a brief strike at. Bell Aircraft where 

he worked. (f) In 1943, he was elected as a delegate from local 

501 to the 1943 UAW-CIO ‘convention. (g) At the 1943 

UAW-CI1O convention to which he went as a delegate, he 

voted in support of the Reuther Group. (h) At a local union 

meeting in July 1943, at which a resolution supporting Lewis’ 
strike policy was passed, he spoke in favor of this policy on the 
union floor, (i) A photograph. 

5. Criterion (20): Information before this Board furnishes 
reason to believe that you may be subject to coercion, influence or 
pressure which may cause you to act contrary to the best interests 
of the national security. This information is that contained in 
paragraphs 1, 2,3, and 4 preceding. 
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Government to obtain witnesses were still incomplete, 
Petitioner’s request for additional information con- 
cerning the sources of the Government’s evidence and 
the informants available to the Board was, with one 
minor exception (R. 92), denied (R. 89-93). Peti- 
tioner took the position that, without confrontation 
of witnesses and an opportunity to examine the ad- 
verse information, the hearing could not proceed in 
good faith, and no additional evidence was presented 
(R. 20, 93-94). 

On July 23, 1958, petitioner’s counsel was informed 
that the Government’s attempt to obtain witnesses 
had been completed and that, within the limitations of 
security considerations, the only witnesses the Board 
would be able to present could testify solely to peti- 
tioner’s place of residence in Buffalo during a portion 
of the years 1942 and 1943 (R. 94-96). Counsel was 
advised that this testimony would be relevant, not only 
to the omission of this information by petitioner from 
his Personnel Security Questionnaires (see 13(1) of 
the Amended Statement of Reasons, set out in note 4, 
supra, at pp. 14-15), but also to ‘‘Mr. Taylor’s alleged 
former membership in the Communist Party inasmuch 
as some of the information tending to show his member- 
ship in the Communist Party reflects his residence dur- 
ing that period at that address” (R. 95). The Board 
stated that it proposed to conduct one further hearing to 
receive the testimony of these witnesses and any other 
evidence that either side might desire to introduce. 

Petitioner’s counsel responded on July 25, 1958, 


that 
addi 
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that he was willing to stipulate to the omission of the 
address on the Personnel Security Questionnaire and 
that he saw no purpose to examining witnesses who 
could testify only to the fact of residence, which was 
admitted, and not to its relationship to membership in 
the Communist Party (R. 97-102). This offer to 
stipulate was accepted by the Hearing Board, and a 
further hearing was scheduled for August 1 for the 
purpose of introducing additional matters into the 
record (R. 435). 


"At the August Ist hearing (R. 102-15, 434-57), the 


Chairman of the Board read into the record detailed 
information obtained from six confidential sources con- 
cerning the charges against petitioner (R. 102-04). 
Counsel for petitioner posed several questions concern- 
ing these sources (R. 106-14). The Board reserved its 
ruling on the questions until August 11, 1958, when it 
advised petitioner’s counsel that it could not, for 
security reasons, furnish him the information re- 
quested since it concerned ‘‘confidential sources of 
information, investigative techniques and disclosure of 
efforts made bv the Board to assess the reliability and 
weight of the sources of the information” (R. 114-17). 

On September 12, 1958, petitioner moved for sum- 
mary judgment in the District Court in this action 
which, as noted above, had been commenced on April 24, 
1958 (supra, p. 10) (R.21). By a letter dated October 
13, 1958, petitioner was advised by the Director of the 
Office of Industrial Personnel Security Review that the 
Hearing Board had again determined, on the basis of all 
the available information, that the granting of clearance 











1622 SECURITY AND CONSTITUTIONAL RIGHTS 


to petitioner for access to classified defense informa. | 


tion would not be clearly consistent with the interests 
of national security (R. 118-19). Petitioner was at 
that time furnished with a statement of the Board’s 
findings on the allegations contained in the Amended 
Statement of Reasons (R. 120-24). Most of the 
charges were upheld, with the following significant 
omissions: (a) it was not found that petitioner had 
ever had a sympathetic interest in Communism, that 
he had been a sympathetic member of the Communist 
Party, or that he had lied when he denied charges to 
that effect; (b) it was not found that petitioner had 
been affiliated with the Socialist Workers Party, or 
that he had lied when he denied that charge; (c) there 
were no findings as to possible Communist membership 
or associations after 1943. 

On the following day (October 14), petitioner’s 
motion for summary judgment, along with a similar 
motion made by respondents, was heard before the 
District Court (R. 458-75). The court ruled from 
the bench that respondents were entitled to judgment 
as a matter of law under the “controlling” decision 
of the Court of Appeals in Greene v. McElroy, supra 
(R. 473-76). On the same day, petitioner filed a no- 
tice of appeal, and the record was docketed in the 
Court of Appeals on October 16, 1958. The petition 
for a writ of certiorari was filed on November 8, 1958, 
secking review prior to the rendition of judgment in 
the Court of Appeals. The respondents’ memoran- 
dum on the petition was filed on December 8, 1958 


| 
| 


ee ey 
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On December 15, 1958, this Court granted the petition 
(358 U.S. 918) and assigned the case for argument 
immediately preceding the Greene case, No. 180. 

As stated in the respondents’ memorandum in re- 
sponse to the petition, the case remained the subject 
of continuing administrative review by the Depart- 
ments of Defense and Justice. That review culmi- 
nated in the further administrative action taken on 
December 31, 1958, which is reflected in the documents 
reproduced in the Appendix to the respondents’ Mem- 
orandum Suggesting that the Cause Is Moot. In 
summary, the Acting Secretary of Defense, on that 
date, signed a Finding and Order in which he found 
that “the requested clearance of Charles Allen Taylor 
is in the national interest and I so order, hereby su- 
perseding all previous orders in this case.” On the 
same date, the Defense Department, by letter, advised 
petitioner, his counsel, the Commander of the Air Ma- 
terial Command, and the Bell Aircraft Corporation 
that that determination had been made and that all 
previous determinations in petitioner’s case were 
thereby superseded. As indicated in the General 
Counsel’s letter of January 6, 1959, to petitioner’s 
counsel, the determination by the Acting Secretary on 
December 31st expunged all previous findings in the 
case as if they had never been rendered. 

On February 24, 1959, this Court entered an order 
postponing further consideration of the respondents’ 


suggestion of mootness to the hearing of the case on 
the merits. 
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ARGUMENT 


I 


By an order dated December 31, 1958, the Acting 
Secretary of Defense set aside the determination that 
petitioner’s access to classified defense information 
was not clearly consistent with the interests of na- 
tional security, granted petitioner the security clear- 
ance requested by his employer, and expunged all 
prior findings in the case as if they had never been 
rendered. In our Memorandum Suggesting that the 
Cause Is Moot, and in our memorandum in reply to 
petitioner’s opposition to that suggestion, to which 
the Court is respectfully referred, we develop at 
length the reasons why, under this Court’s established 
practice, that order has rendered the cause moot. The 
judgment of the District Court should therefore be 
vacated and the cause should be remanded with diree- 
tions. to dismiss the complaint on that ground. 

In our Memorandum in Reply to Petitioner’s 
Opposition to the Suggestion of Mootness (pp. 4-9), 
we pointed out that the Defense Department regu- 
lations would be formally amended in the near future 
to incorporate a general change in the Industrial 
Security Program put into effect by the Acting Secre- 
tary’s memorandum to the Assistant Secretary of De- 
cember 31, 1958. Pursuant to that memorandum, the 
level of classified information to which access is sought, 
as well as the derogatory information in a particular 
case, must be taken into account in determining whether 
or not a security clearance should be granted. The 
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amendment to the regulations is now being finally 
reviewed and will be filed with the Court as soon as it 


is issued. 
II 


If the cause has not been rendered moot, the judg- 
ment of the District Court should be affirmed for 
the reasons stated in the respondents’ brief in Greene 
v. McElroy, No. 180, this Term. In that brief we 
show that the Industrial Security Program is a valid 
exercise of the executive power of the President to 
control the dissemination of military secrets to private 
persons. We also demonstrate that the interest of 
an employee of a government contractor in obtaining 
access to classified defense information cannot be 
considered “liberty’’ or “property” entitled to the 
procedural protections of the Fifth Amendment. 
Finally, even if the requirements of procedural due 
process are held applicable, we point out the consid- 
erations justifying the procedures employed in the 
program and why those requirements have not been 
violated in these cases. 


CONCLUSION 


For the reasons stated in our memoranda on moot- 
ness, it is respectfully submitted that the judgment 
of the District Court should be vacated and the cause 
remanded with directions to dismiss the complaint 
as moot. 

If the cause is not held moot, it is respectfully sub- 
mitted, for the reasons stated in our brief in Greene: 
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v. McElroy, No. 180, this Term, that the judgment | 


of the District Court should be affirmed. 


Marcy 1959. 


J. Lez Rankin, 
Solicitor General. 
Grorce CocHran Dovs, 
Assistant Attorney General. 
SaMvEL D. Suabde, 
BERNARD CEDARBAUM, 
Attorneys. 
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Gn the Supreme Court of the United States 


OcToBER TERM, 1958 


No. 504 


CHARLES ALLEN TAYLOR, PETITIONER 
v. 
Nem McE.roy, A. TYLER Port 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT 


SUPPLEMENTAL MEMORANDUM FOR THE RESPONDENTS 


In the Brief for the Respondents (pp. 23-24), it 
was noted that there was pending an amendment to 
the industrial security regulations which would re- 
quire that the level of classified information to which 
access is sought (Confidential, Secret, or Top Secret) 
be taken into account in determining whether such 
access is clearly consistent with the interests of na- 
tional security. On March 19, 1959, the Acting Sec- 
retary of Defense approved, effective immediately, 
Change No. 3 to Department of Defense Directive 
5220.6, formally adopting that amendment. In the 
Appendix to this Memorandum, filed pursuant to Rule 
41(5) of the Rules of this Court, we have repro- 
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duced the complete text of the Directive as thus 
amended. The new matter added by the amend. } 
ment is italicized and that deleted is shown in brackets 


(see 11 3(b), 12, 13(a), 17(d), 20(e)). 


Respectfully submitted. 


Marcu 1959. 


J. LEE Rankin, 
Solicitor General, 
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APPENDIX 


Department of Defense Directive No. 5220.6 (20 
Fed. Reg. 1553), amended by Change No. 3, effective 
March 19, 1959, provides: 


INDUSTRIAL PERSONNEL SECURITY 
REVIEW REGULATION 


SECTION I 
GENERAL 


1. Purpose. This regulation prescribes the uni- 
form standard and criteria for determining the 
eligibility of contractors, contractor employees, and 


certain other individuals as set forth herein, to have 


access to classified defense information. It also es- 
tablishes the administrative procedures governing 
the disposition of all cases in which a military depart- 
ment, or activity thereof, has made a recommendation 
or determination (a) with respect to the denial, 


/ suspension or revocation of a clearance of a contrac- 


tor or contractor employee, and (b) with respect to 
the denial or withdrawal of authorization for access 
by certain other individuals. 

2. Definitions. For the purpose of this regulation: 

a. The term “contractor’’ means an industrial, edu- 
cational, commercial, or other entity which has exe- 
cuted a contract or a Department of Defense Security 
Agreement (DD Form 441) with a Department of 
Defense activity. 

hb. The term ‘‘contractor employee’? means any 
United States citizen or immigrant alien who is an 
official or employee of a contractor. 
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ei a 
e. The term ‘‘clearance’’ means an administrative 


determination, in accordance with approved policy, 


that a contractor or contractor employee is eligible to , 


have access to classified information of specified cate. 
gories classified in accordance with Executive Order 
10501 which is necessary for the accomplishment of 
the particular missions established by the military 
departments or activities thereof. A clearance is an 
administrative determination that the granting of 


such approval is clearly consistent with the interests ‘ 


of the national security. In the case of a contractor, 
a clearance is an approval for the contractor involved 


to have access to specified categories of classified in- | 


formation necessary in connection with the hidding, 
negotiation, award, performance, or termination of 


contracts with a military department or activities | 


thereof which involves access to such information, 
In the case of a contractor employee, a clearance is an 
approval for the employee to have access to specified 
categories of classified information necessary for the 
performance of his work with a particular contractor 
on contracts with a military department or activity 
thereof which involve access to such information. 

3. Policy. 

a. While the Department of Defense will assume, 
unless information to the contrary is received, that all 
contractors and contractor employees are loyal to the 
Government of the United States, the responsibilities 
of the military establishment necessitate vigorous ap- 
plication of policies designed to minimize the security 
risk incident to the use of classified information by 
such contractors and contractor employees. There- 
fore, adequate measures will be taken to provide con- 
tinuing assurance that no contractor or contractor em- 
ployee will be granted a clearance if available infor- 
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mation indicates that the granting of such clearance 
may not be clearly consistent with the interests of the 
national security. At the same time, every possible 
safeguard within the limitations of national security 
will be provided to ensure that no contractor or con- 
tractor employee will be denied a clearance without an 
opportunity for a fair hearing. 

b. The denial or revocation of a clearance in and of 
itself does not necessarily carry any implication that 
the individual is disloyal to the United States. De- 
nial or revocation of a clearance for access to classified 
information of a specific classification category or 
categories results from a determination that the grant- 
ing of a clearance is not clearly consistent with the 
interests of the national security. Such a determina- 
tion would, of course, be made in the case of a disloyal 
individual. However, there are many other reasons, 
unrelated to loyalty, which may result in such a deter- 
mination and thus require the denial or revocation of 
a clearance. Since a clearance relates only to access 
to classified defense information, the denial or revoca- 
tion of a clearance to a contractor or contractor em- 
ployee does not preclude his participation in unclassi- 
fied work. 

4. Relcase of Information. All personnel in the 
Program will comply with applicable directives per- 
taining to the safeguarding of classified information 
and the handling of investigative reports. No classi- 
fied information, nor any information which might 
compromise investigative sources or methods or the 
identity of confidential informants, will be disclosed 
to any contractor or contractor employee, or to his 
lawyer or representatives, or to any other person not 
authorized to have access to such information. In 
addition, in a case involving a contractor employee the 
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contractor concerned will be advised only of the final 
determination in the case to grant, deny, or revoke 
clearance, and of any decision to suspend a clearance 
granted previously pending final determination in the 
ease. The contractor will not be given a copy of the 
Statement of Reasons issued to the contractor em- 
ployee except at the written request of the contractor 
employee concerned. 

5. Program. There is hereby established the Ip- 
dustrial Personnel Security Review Program, consist- 
ing of the following elements: 

a. The Office of Industrial Personnel Security Re- 
view. 

b. The Industrial Personnel Security Screening 
Board (hereinafter called the Screening Board). 

e. The Industrial Personnel Security Hearing 
Boards (hereinafter called the Hearing Boards). 

d. The Industrial Personnel Security Review Board 
(hereinafter called the Review Board). 

6. Scope of Program. 

a. The procedures established in this regulation will 
be applicable to all cases in which: 


(1) An activity of a military department has | 


recommended that the clearance of a contractor 
or contractor employee be denied or revoked; 

(2) An activity of a military department has 
suspended a clearance of a contractor or. con- 
tractor- employee; 


(3) An activity of a military department has » 


denied or withdrawn authorization for access to 
classified information to an individual, other 
than an immigrant alien or foreign national, 
who is not an official or employee of a con- 
tractor nor of the Government, hut whose access 
as a recurrent visitor is considered necessary 
by a contractor and who falls within categories 
established by the Director under this subpare- 
graph; or 
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(4) Action is requested by the head of the 
military department concerned, or by the Secre- 
tary of Defense. 


b. Once a clearance has been suspended, an authori- 
gation for access denied or withdrawn, or a Statement 
of Reasons issued, these procedures will be applicable 
to individuals even if their employment has been 
terminated. 

ec. Except at the request of the Secretary of a mil- 
itary department concerned, or the Secretary of De- 
fense, determinations will not be made under the Pro- 
gram in cases: 


(1) Involving access to research, develop- 
ment and production of cryptographic equip- 
ment ; 

(2) Originating outside the continental limits 
of the United States, its territories, its posses- 
sions, and Puerto Rico; 

(3) Involving denial, suspension or revoca- 
tion of clearance of a contractor on grounds 
pertaining solely to the physical elements of 
security ; 

(4) Involving solely a determination under 
the provisions of Section 10(j), Act of July 2, 
1926 (44 Stat. 787, 10 U.S.C. 310(j)); and 

(5) Involving contractors which are under 
foreign ownership, control or influence. 


SECTION II 


ORGANIZATION 


7. a. Office of Industrial Personnel Security Review. 
1. The Office of Industrial Personnel Security Re- 
view will be headed by a civilian Director appointed 
by the Secretary of Defense after consultation with 
the Seeretaries of the Military Departments. The Di- 
rector shall be responsible to the Secretary of Defense 
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and the Secretaries of the Army, Navy, and Air 
Force, for administering the Industrial Personnel Se- 
curity Review Program, including its constituent 
boards. He will be responsible for ensuring that the 
Screening, Hearing, and Review Boards are provided 


with such advice, assistance, and personnel, including | 


legal and security advisors, as he considers necessary 
to enable the Boards properly to carry out their fune- 
tions under this Program. He will have such. profes- 
sional, technical, and clerical staff as he may require 
to earry out his responsibilities, as set out herein, and 
such other related responsibilities as may be pre- 
scribed. The Director is authorized to obtain infor- 
mation, assistance, and advice directly from any ae- 
tivity of the Department of Defense, and, in accord- 
ance with established policies, from other agencies of 
the Government. The Director will bring to the at- 
tention of the Seeretary of Defense and the Sceere- 
taries of the Military Departments any ease or signifi- 
eant development which, in his judgment, warrants 
their attention. He shall prepare monthly reports on 
the case loads of the boards and the status of eases 
pending before the boards. The Director may issue 
such supplemental instructions, not inconsistent with 
this regulation, as may be desirable for the adminis- 
tration and efficient operation of this Program, inelud- 
ing rules for the processing of eases, the eonduct of 
screenings, hearings and reviews, and for euidance 
in the application of the standard and criteria set 
forth in Section ITI. 

2. The Director, in consultation with appropriate 
security offices, will develop such implementing pro- 
cedures as are necessary to safeguard the security of 
classified information and investigative reports made 
available to any element of the Program. 
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8 The Office of Industrial Personnel Security Re- 
view will be located in the Pentagon and will be sup- 
ported administratively by the Office of the Secretary 
of Defense. The military departments will make ap- 
propriate allocations of funds, military and civilian 
personnel, and personnel spaces. 

4. Communications will be addressed to the Direc- 
tor, Office of Industrial Personnel Security Review, 
The Pentagon, Washington 25, D.C. 

b. Department of the Army. 

The Department of the Army will have operational 
control and supervision over the Central Index Per- 
sonnel and Facility Security Clearance File (herein- 
after called the Central Index File). The complete 
files of the records of cases processed by the Army- 
Navy-Air Foree Personnel Security Board, the In- 
dustrial Employment Review Board, the Eastern, 
Central, and Western Industrial Personnel Security 
Boards, and the Boards established by this regulation 
shall be maintained as a part of the Central Index 
File. 

8. Industrial Personnel Security Screening Board. 

a. The Sereening Board will be located in the Office 
of Industrial Personnel Security Review and will be 
responsible for the performance of the duties and 
functions hereinafter prescribed. 

bh. The Secretary of each military department will 
appoint one or more members, military or civilian, to 
the Screening Board, as the case load requires. Any 
three members so appointed, one from each military 
department, will constitute a quorum-panel so that 
more than one panel may be convened at the same 
time. The Director will designate one member to 
serve as Chairman of the Sereening Board. 
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ce. The Screening Board will have jurisdiction over 
all cases which are referred to it in accordance with | 
this regulation. 

9. Industrial Personnel Security Hearing Boards, 

a. There are hereby established three Hearing 
Boards to be known as the New York, the Chicago and 
the San Francisco Industrial Personnel Security 
Hearing Boards and to be located in such cities re | 
spectively. Additional Hearing Boards may be es. 
tablished by the Director with the approval of the 
Secretaries of the Army, Navy and Air Force, 
Panels of existing Hearing Boards, convened at other 


locations, will be utilized when necessary to ensure | 


prompt and convenient hearings. Each Hearing 
Board will be responsible for the performance of the 
duties and functions hereinafter prescribed. 

b. The Secretary of each military department will | 
appoint one or more members, military or civilian, to | 
each Hearing Board, as the case load requires. Ap- 
propriate local commanders designated by each Secre- 
tary will submit nominations through the Director, 
who will review the qualifications of each nominee and 
make an appropriate recommendation to the Secre- 


tary concerned. In the letters submitting the nomi- | 


nations the designated commander will include a state- 
ment that in his personal opinion the nominees are 
persons of responsibility and are of mature judgment 
and balance who can be counted upon to proceed in a 
fair and judicial manner. The Director will desig- 
nate one civilian member to serve as Chairman of each 
Board. Any three members, one from each military 
department, and including at least one civilian, will 
constitute a quorum-panel so that more than one panel 
may be convened at the same time, if required. 

e. Each Hearing Board will have jurisdiction to 
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hear and ‘determine all cases referred to it in accord- 
ance with this regulation. 

d. The respective Hearing Boards will be located as 
indicated in subparagraph a. of this paragraph, but 
may convene at such locations or commands as the 
Director deems appropriate and convenient. 

e. (1) Except as provided in subparagraph f. of 
this paragraph, the Hearing Boards will be supported 
administratively by the following military com- 
manders : 

New York Industrial Personnel Security 
Hearing Board: Commanding General, First 
Army. 

Chicago Industrial Personnel Security Hear- 
ing Board: Commander, Air Materiel Com- 
mand. 

San Francisco Industrial Personnel Security 
Hearing Board: Commandant, 12th Naval 
District. 

(2) Each of the above-named commanders will be 


responsible for the administration of the Board lo- 
cated within his command and for the development 
of implementing procedures to safeguard classified 
information made available to the Board. Each 
commander will appoint an Executive Secretary, a 
Security Advisor, and a Legal Advisor, and will 
make available such other personnel as may be re- 
quired by the Director to assist in administering each 
Hearing Board. The Executive Secretary will be 
responsible for establishing and maintaining neces- 
sary administrative services, including equipment, 
supplies, files and records; processing of correspond- 
ence; reviewing the files for completeness; docket- 
ing the cases; and setting an approved time and 
place for hearing. The Security Advisor and the 
Legal Advisor will furnish advice and assistance to 
the Board. 
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f. Whenever, pursuant to direction of the Director, 
a panel of a Hearing Board established under sub- 
paragraph a. of this paragraph is convened at any 
of the following named locations, the commanders 
named, respectively, will provide or arrange for the 
administrative support needed by such Hearing Board 
panel in order to discharge its official business at 
such locations: 


Alaska: Commander, Alaskan Air Command, 

Virgin Islands, Canal Zone, and Puerto Rieo: 
Commanding General, United States Army, 
Caribbean. 

Guam, American Samoa, Wake, Midway, 
Guano Islands and Hawaii: Commandant, 14th 
Naval District. 

g. As a verbatim transcript will be required of 
each hearing before a Hearing Board, it is the re- 
snonsibility of each of the above-mentioned com- 
manders to provide the necessary personnel and fa- 
cilities for the prompt making of such transcripts. 

h. Where a panel of a Hearing Board is convened 
at a location or command outside the jurisdiction of 
the ahove-mentioned commanders, the military com- 
mander designated by the Director will provide office 
space, facilities, clerical personnel for each hearing 
and for the prompt making of a verbatim transcript 
thereof. 

10. Industrial Personnel Security Review Board. 

a. The Review Board will be located in the Office 
of Industrial Personnel Seeurity Review and will he 
responsible for the performance of the duties and 
functions hereinafter prescribed. 

b. The Seeretary of each military department will 
appoint one or more members, military or civilian, 
to the Review Board as the case load requires. The 
Director will designate one member to serve as Chair- 
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man of the Review Board. Any three members so 
appointed, one from each military department, will 
constitute a quorum-panel so that more than one panel 
may be convened at the same time. One of the mem- 
bers of each quorum-panel must be a qualified lawyer 
and each quorum-panel will include at least one 
civilian. 

e, The Review Board will have jurisdiction over 
all eases referred to it im accordance with this 
regulation. 

11. Security Clearance of Nominees. 

No person will be appointed Director, member or 
alternate, Executive Secretary, Security Advisor, or 
Legal Advisor of any Board established under this 
Program, until such person has been granted a Top 
Secret security clearance based on a background 
investigation. 


SECTION III 
STANDARD AND CRITERIA 


12. Standard for Denial of Clearance. Clearance 
for access to classified information of a specific classi- 
fication category or categories shall be denied or re- 
voked if it is determined, on the basis of all the 
available information, that access to classified infor- 
mation by the person concerned is not clearly con- 
sistent with the interests of the national security. 

13. Criteria for Application of Standard in Cases 
Involving Individuals. 

a. The activities and associations listed below which 
may he the basis for denial or revocation of clear- 
anee for access to classified information of a specific 
classification category or categories are of varying 
degrees of seriousness depending upon all the factors 
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in a particular case. Therefore, the ultimate deter. | 
mination of whether such clearance should be granted | 
or continued must be an over-all common-sense one, 
based on all available information. 

(1) Commission of any act of sabotage, es- 
pionage, treason, or sedition, or attempts 
thereat or preparation therefor, or conspiring 
with, or aiding or abetting, another to commit 
or attempt to commit any act of. sabotage, 
espionage, treason or sedition. 

(2) Establishing or continuing a sympathetic 
association with a saboteur, spy, traitor, sedi- 
tionist, anarchist, or revolutionist, or with an 
espionage or other secret agent or representa- 
tive of a foreign nation, or any representative 
of a foreign nation whose interests may be ini- 
mical to the interests of the United States, or 
with any person who advocates the use of force 
or violence to overthrow the Government of 
the United States or the alteration of the form 
of government of the United States by uncon- 
stitutional means. 

(3) Advocacy of use of force or violence to 
overthrow the Government of the United 
States, or of the alteration of the form of 
government of the United States by unconsti- 
tutional means. 

(4) Membership in, or affiliation or sympa- 
thetic association with, any foreign or domestic 
organization, association, movement, group, or 
combination of persons which is totalitarian, 
Fascist, Communist,.or subversive, or which 
has adopted, or shows, a policy of advocating 
or approving the commission of acts of force 
or vialence to deny other persons their rights 
under the Constitution of the United States, 
or which seeks to alter the form of government 
of the United States by unconstitutional means. 


(5) Intentional, unauthorized disclosure to 





SECURITY AND CONSTITUTIONAL RIGHTS 1641 


any person of classified information, or of other 
information, disclosure of which is prohibited 
by law. 

(6) Performing or attempting to perform 
his duties, or otherwise acting, so as to serve 
the interests of another government in prefer- 
ence to the interests of the United States. 

(7) Participation in the activities of an or- 
ganization established as a front for an organi- 
zation referred to in subparagraph (4) above 
when his personal views were sympathetic to 
the subversive purposes of such organization. 

(8) Participation in the activities of an or- 
ganization with knowledge that it had been 
infiltrated by members of subversive groups 
under circumstances indicating that the indi- 
vidual was a part of, or sympathetic to, the 
infiltrating element or sympathetic to its 
purposes. 

(9) Participation in the activities of an or- 
ganization referred to in subparagraph (4) 
above in a capacity where he should reasonably 
have had knowledge of the subversive aims or 
purposes of the organization. 

(10) Sympathetic interest in totalitarian, 
Fascist, Communist, or similar subversive 
movements. 

(11) Sympathetic association with a member, 
or members, of an organization referred to in 
subparagraph (4) above. (Ordinarily, this 
will not include chance or occasional meetings, 
nor contacts limited to normal business or 
official relations.) 

(12) Currently maintaining a close continu- 
Ing association with a person who has engaged 
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in activities or associations of the type referred 
to in subparagraphs (1) through (10) above. 
A close continuing association may be deemed 
to exist if the individual lives at the same 
premises as, frequently visits, or frequently 
communicates with such person. 

(13) Close continuing association of the type 
described in apenas (12) above, even 
though later separated by distance, if the cir- 
cumstances indicate that renewal of the asso- 
ciation is probable. 

(14) Willful violation or disregard of se- 
curity regulations. 

(15) Any behavior, activities, or associations 
which tend to show that the individual is not 
reliable or trustworthy. 

(16) Any deliberate misrepresentations, fal- 
sifications, or omission of material facts from 
a Personal Security Questionnaire, Personal 
History Statement, or similar document. 

(17) Any criminal, infamous, dishonest, im- 
moral, or notoriously disgraceful conduct, ha- 
bitual use of intoxicants to excess, drug, addic- 
tion, or sexual perversion. 

(18) Acts of a reckless irresponsible or 
wanton nature which indicate such poor judg- 
ment and instability as to suggest that the in- 
dividual might disclose classified information 
to ‘unauthorized persons, or otherwise assist 
such persons, whether deliberately or inad- 
vertently, in activities inimical to the security 
of the United States. 

(19) Any illness, including any mental con- 
dition, of a nature which, in the opinion of 
competent medical authority, may cause sig- 
nificant defect in the judgment or reliability 
of the employee, with due regard to the tran- 
sient or continuing effect of the illness and 
the medical findings in such ease. 

(20) Any facts which furnish reason to be- 
lieve that the individual may be subjected to 
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coercion, influence, or pressure which may cause 
him to act contrary to the best interests of 
the national security. 

(21) The presence of a spouse, parent, broth- 
er, sister, or offspring in a nation whose in- 
terests may be inimical to the interests of the 
United States, or in satellites or occupied areas 

‘of such a nation, under circumstances permit- 
ting coercion or pressure to be brought on the 
individual through such relatives. 

(22) Refusal by the individual, upon the 
ground of constitutional privilege against self- 
incrimination, to testify before a Congressional 
or legislative committee, or Federal or State 
court or other tribunal, regarding charges of his 
alleged disloyalty or other misconduct. 

b. Legitimate labor activities shall not be consid- 
ered in determining whether clearance should be 
granted or continued. 

14. Criteria for Application of Standard in Cases 
Involving Contractors. The granting or continuing 
of a facility clearance to a contractor is not clearly 
consistent with the interests of the national security 
if the clearance of an officer, director, owner, or key 
employee of the contractor, who is required to be 
cleared in connection with a facility security clear- 
ance has been, or would be, denied under the stand- 
ard and criteria set forth in paragraphs 12 and 13 
above. 

SECTION IV 


PROCESSING OF CASES 


15. Emergency Action. In accordance with exist- 
ing directives, activities of military departments will 
not deny a clearance to a contractor or contractor 
employee, and ordinarily will not suspend a pre- 
viously granted clearance. However, in exceptional 
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eases officials authorized by the military department 
concerned may suspend a clearance previously granted | 
to a contractor employee (but not a clearance granted 
to a facility) when, in the opinion of the authorized } 
official, the contractor employee’s continued access | 


to siaesidiad information, pending action by the | 


Screening Board, would constitute an immediate | such 


threat to the security interests of the United States. 

16. Forwarding Cases. Activities of military de- 
partments will forward to the Director all cases pre- 
seribed in paragraph 6a above, together with the 
complete file, ineluding the recommendation in the 
ease, the reasons therefor, and all other available 


information and material relevant to a determination | 


in the ease. On receipt of the file, the Director, after 
ensuring that it has been properly prepared and 


transmitted, will forward it to the Screening Board 


for appropriate action. 

17. Tnitial Adjudication Procedures (Screening 
Roard Action). 

a. The Sereening Board will review each case re- 
ferred to it by the Director and will determine in 
accordance with the standard and criteria set forth 
in Section IIT whether the reported information war- 
rants (1) the granting or continuing of a clearance or 
(2) further processing as set forth below. If an 
emergeney suspension of clearanee has already been 
effected pursuant to paragraph 15, the Board will 
review such action to determine its propriety. 

h. With respect to any case pending before it, the 
Sereening Board may request the Director to: 

(1) Request further investigation, specifying the 
particular points on which the Board feels its in- 
formation is not adequate. 

(2) Issue to the person concerned such written 
interrogatories as the Board may deem desirable. 
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(3) Arrange for an interview with the person 
concerned. 

e, The Screening Board may, with respect to any 
case pending before it, determine at any time that 
an existing clearance should be suspended. Upon any 
such determination, the Director will notify the per- 
gon concerned, the contractor, the security office of 
the cognizant military department and the agency 
which forwarded the case to him. 

d. If the Screening Board determines that a clear- 
ance for access to classified information of a specific 
classification category or categories should be granted 


/ or continued in effect, it will prepare its finding in 


— ee 


the form set forth in paragraph 20e. The Director 
will notify the activity which forwarded the case to 
him of the determination and instruct it to effect the 
clearance. 

e. If the Sereening Board concludes on the hasis 
of the information available to it and in accordance 
with the standard and criteria set forth in Section 
III that the case does not warrant a security finding 
favorahle to the person concerned, it will prepare a 
Statement of Reasons. The Statement of Reasons 


' will be as specific and in as great detail as, in the 


opinion of the Board, security considerations permit, 
in order to provide the person concerned with sufti- 
cient information to enable him to prepare his de- 
fense. Whenever the Board issues a Statement of 


- Reasons, it will suspend any clearance previously 


granted to the person concerned. 

f. The Director will forward to the person con- 
cerned, by registered mail with a request for a return 
receipt signed ‘‘by addressee only,”’ the Statement of 
Reasons and a copy of this regulation. He will also 
inform the person concerned of his clearance status 
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pending final determination in his case and of his 
rights: 


(1) To answer the Statement of Reasons in writ. 


ing under oath or affirmation and to submit such state. 
ments or affidavits by third parties or other 
documentary evidence as he may desire; and 

(2) To appear, at his request, before a Hearing 
Board in person and/or by counsel or representative 
of his own choosing and to present evidence in his 
behalf including testimony of witnesses. The Diree- 
tor will also inform him that his clearance will he 
denied. or revoked finally without further action un- 


less, within ten calendar days after he receives his | 


notice, he cither submits the written material as 
described in subparagraph (1), requests a hearing, 
or requests the Director for additional time in which 
to answer. 

g. If, within the time authorized, the person 
concerned : 

(1) Requests a hearing, the Director will forward 
the complete file to the Executive Secretary of the 
Hearing Board which the Director shall designate; 

(2) Submits written material pursuant to sub- 


— 


paragraph f(1) above but does not request an op- | 


portunity to appear at a hearing, the Director will 
forward the complete file cither to a Hearing Board 
for determination on the basis of the file or -direetly 
to the Review Board for action in accordance with 
paragraph 22. 

(3) Does not reply, the Director will instruct the 
activity which forwarded the case to him to deny or 
revoke finally the clearance, as appropriate, and will 
also advise the person concerned. 

h. All determinations by the Screening Board will 
he made in executive session and will be in writing 
with a statement setting forth the basis for its action. 
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Favorable determination shall be by unanimous vote. 
No security advisor or legal advisor will be present 
when the Board deliberates and _ reaches its 
determination. 

18. Action by Hearing Board. 

a. On receipt of the file, the Executive Secretary of 
the Hearing Board, after consulting with the Chair- 
man, will set a time and place for the hearing and 
inform the person concerned thereof. The hearing 
will be held as soon as practicable, allowing the per- 
gon concerned a reasonable time within which to 
prepare his case and obtain witnesses. The Execu- 


tive Seeretary will also inform the person concerned 


that any further answer to the Statement of Reasons, 
or additional statements, affidavits or other documen- 
tary material he may care to file should be submitted 
directly to the Executive Secretary. 

b. Each individual case file referred to a Hearing 
Board will be studied, prior to the hearing, by each 
Board member who is to participate in the determina- 
tion of the case, so that the Board will be able to con- 
duct the hearing in an intelligent manner. Board 
members must bear in mind constantly when studying 
the file prior to the hearing that the investigative re- 
ports, Statement of Reasons, and other information 
in the file represent an incomplete presentation of the 
case, since the person concerned may not yet have 
presented his entire defense. Accordingly, Board 


' members should not form any premature conclusions 


as to the eventual determination of the case. 

¢. The Board may, on its own motion, request the 
attendance of such witnesses as it deems appropriate. 
Invitations should state the time and place where the 
hearing will be held and that the Government eannot 
pay witness fees or reimbursement for travel or other 
expenses. Emplovees of activities of the Department 
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of Defense who are invited to appear as witnesses wil] | 
be encouraged to attend and no charge to annual leave 
will be made for attending. 


d. If a person who has requested an opportunity tp ' 


appear fails to appear at the time and place set for 
the hearing or at any postponement thereof and has 
not requested the Hearing Board to determine his cage 
on the basis of the file, including any written materia] 


he may have submitted, the Executive Secretary wil] | 


return the complete file to the Director without 
further action by the Hearing Board. The Director 
will then take action under paragraph 17¢(3). 

19. Conduct of Hearings. 

a. Hearings are designed to accomplish two major 
purposes: (1) to permit the person concerned to pre- 
sent evidence in his behalf, and (2) to ascertain all the 
relevant facts in the ease to aid in reaching a fair and 


impartial determination. Accordingly, such hearings | 


are not to be conducted with the formality of a court | 
proceeding, but rather as administrative inquiries held | 


for the purpose of affording the person concerned an 
opportunity to be heard and to permit the Board to 
inquire fully into the matters related to the particular 
case. 


b. Hearings will be conducted in an orderly manner | 


and in an atmosphere of dignity and decorum. They 
may be attended only by the members of the Board 
participating in the hearing, the person concerned and 
his lawyer or representatives, authorized personnel of 
activities of the Department of Defense, necessary 
clerical personnel, and such witnesses as the Govern- 
ment or the person concerned may desire. The per- 
son concerned and his lawyer or representatives have 
the right to be present throughout the hearing. Un- 
less the Board rules otherwise, a witness may he 
present only when he is testifying. 
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e. The Security Advisor will be present at the hear- 
ing to furnish advice and assistance to the Board 
whenever required. As a matter of standard pro- 
eedure a Legal Advisor will also be present at the 
hearing to furnish legal advice to the Board and to 
assist it in making certain that the record is com- 
plete. Both the Security Advisor and the Legal Ad- 
visor may interrogate witnesses who appear before 
the Board (including the person concerned, if he 
chooses to testify). In the event the person concerned 
appears without a lawyer, the Legal Advisor will ad- 
vise him of his rights and assist him with respect to 
procedure. No function performed by the Legal Ad- 
visor, however, will relieve the Board of its responsi- 
bilities for ensuring that the record is complete, that 
the person concerned is advised of his rights, and that 
all pertinent information, both favorable and unfavor- 
able, is considered. In the discretion of the Board, 
both the Security Advisor and the Legal Advisor may 
attend executive sessions of the Board, but they will 
not be present when the Board deliberates its findings 
and reaches its determination. 

d. Strict rules of evidence need not be followed. 
The Board may admit in evidence any material, 
either oral or written, which in the minds of reason- 
able men is of probative value in determining the is- 
sues involved, but reasonable bounds with respect to 
relevancy, materiality and competency of evidence 
will be maintained. Efforts shall be made to obtain 
the best evidence as to a particular issue. Hearsay 
evidence may be admitted without regard to techni- 
cal rules of admissibility and shall be accorded such 
weight as, in the opinion of the Board, the circum- 
stances warrant. 
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e. Hearings will be called to order by the Chair. 
man, who shall make an opening statement substan- 
tially as follows: 


NNN sae a cath Industrial Personnel Se. 
curity Hearing Board appointed by the Seecre. 
taries of the Army, Navy and Air Force is now 
ready to proceed with the hearing in the case 
of (name of person concerned). This is nota 
court of law and strict rules of evidence and 
court procedure need not be followed. This 
is an administrative hearing held for the pur. 
pose of affording you an opportunity to be 
heard and to permit the Board to inquire fully 


into the matters related to your case. You | 
have the right to be represented by a lawyer 


or other representative and to present wit- 
nesses and other evidence in your behalf. You 
can assist the Board in arriving at a fair and 
just determination in your case by giving full 
and frank answers to all questions the Board 


may have and by confining your attention to 


matters related to your case. The transcript 
to be made of this hearing will not inelude all 
material in the file of the case in that it will 
not include reports of investigation conducted 
by the Federal Bureau of Investigation or 


other investigative agencies which must be held | 


in confidence. Neither will it contain informa- 
tion which might reveal the identity of confi- 
dential informants or the source of confidential 
evidence. The transcript will contain only 
the statements made, testimony given and ex- 
hibits received in open sessions of this hearing. 
A eopy of this transcript, less exhibits, will be 
furnished you or your representative without 
cost if vou request it. 


f. Following the opening statement the Chairman 
will read the Statement of Reasons and inform the 
person concerned that, if he desires, he or his lawyer 
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or representative may then make a general opening 
statement. Each witness, before testifying, will be 
informed that Section 1001 of Title 18, United States 
Code, makes it a criminal offense, punishable by a 
maximum of five (5) years imprisonment, $10,000 
fine, or both, to make a false statement or representa- 
tion to any Department or Agency of the United 
States as to any matter within the jurisdiction of any 
Department or Agency of tlfe United States. 

g, Normally Government witnesses, if any, will 
then be heard. 

h. The person concerned will then present his case, 
including his own testimony (if he desires to testify), 
testimony of other witnesses and written evidence. 

i. The Board will, when appropriate, amend the 
Statement of Reasons to conform it with the informa- 
tion available. When such amendments are made, the 
Board may grant the person coneerned such addi- 
tional time as it deems appropriate to answer such 
amendments and to secure and present evidence 
eoncerning them. 

j. The Board: may recess the hearing at any time 
on the request of the person concerned or upon its 
own motion. When it desires, the Board may meet 
in exeentive session but no transeript of executive 
sessions will be made. 

k. Before the Board adjourns the hearing, the 
Chairman will ask the person concerned whether 
he desires additional time to secure and present addi- 
tional evidence or to submit a brief. If the person 
concerned does desire to present such additional ma- 
terial, the Board shall determine the time within 
which it must be presented and the form in which 
it will be received. The Chairman will also advise 
the person concerned that announcement of the de- 
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termination in his case will be made by the Director, 
Office of Industrial Personnel Security Review. 

1. A verbatim transcript (in quintuplicate) will be 
made of the hearing and such transcript will become 
a permanent part of the file. The person concerned 
or his designated representative will be furnished 
without cost one copy of the transcript, less the ex. 
hibits, upon his request. The transcript will be re. 
viewed by the Board in consultation with the 
Security Advisor prior to release to ensure that it con- 
tains no classified information. 

m. If the person concerned or his lawyer or repre- 
sentative desires to submit corrections in the tran- 
script to the Board, he will note the corrections on 
a separate statement, designating the page and line. 
The statement of corrections must be filed within the 


~~ 


time set by the Board. The Board will determine | 


what corrections are allowable, will enter on the 
transcript by marginal notation the corrections which 
are allowed, and will enter on the statement filed 
by the person concerned the corrections which are 
rejected. This statement will be made a permanent 
part of the record. The Board in its discretion may 
call upon the person concerned, or his counsel or 
representative, for a discussion of the corrections 
prior to its determination thereon. Corrections will 
be allowed solely for the purpose of conforming the 
transcript to the actual testimony. 

20. Hearing Board Determination. 


et a 


a. As promptly as possible after the hearing, the 


Board shall meet in executive session and after full 
consideration of the complete file, including all evi- 
dence, arguments, and briefs in the case, it will reach 
its determination in accordance with the standard and 
criteria set forth in Section ITI. 
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b. The Board will take into consideration the fact 
that the person concerned may have been handicapped 
in his defense by the non-disclosure to him of classi- 
fied information or by his lack of opportunity to iden- 
tify or cross-examine persons constituting sources of 
information. Accordingly, it will weigh each item of 
derogatory information carefully in the light of its 
recency and relative seriousness, the amount and qual- 
ity of supporting evidence, the attendant circum- 
stances, whether the item was given under oath or 
afirmation, whether or not it is relevant to the State- 
ment of Reasons, and whether or not the person con- 
cerned has had an opportunity to rebut it. 

e. The determination, which shall be reached by 
majority vote, shall be signed by the members and 
made a permanent part of the record in the case. 

d. The determination shall include a finding with 
respect to each of the allegations set forth in the 
Statement of Reasons. Each such finding shall be 
followed by a detailed discussion of the evidence 
which the Board has relied upon in making such 
finding. 

e. The determination shall also include a statement 


inthe following form: 


[The Board determines that on all the in- 
formation available to it the granting of clear- 
BN, 0, | pceictrerpo-bueesnns > for access to classified 
information (is) (is not) clearly consistent 
with the interests of the national security. ] 

(1) The Board determines that on all the in- 
formation available to it the granting of clear- 
ener te tl. ail. ce for access to information 
classified up to and including ....------__ 18 
clearly consistent with the interests of national 
security, or 

(2) The Board determines that on all the 
information avatlable to it the granting of 











1654 SECURITY AND CONSTITUTIONAL RIGHTS 


clearance to. ......-.... for access to infor. 


mation classified _.__-...----- (Top Secret or 


Secret) is not clearly consistent with the inter. 


ests of national security. The Board deter. 
mines, however, that the granting of access to 
information classified up to and including 
asics iapahihdiclgalalaiiasible (Secret or Confidential) is clearly 
consistent with the interests of national secu- 
rity, or 


(3) The Board determines that on all the in. | 


formation available to it the granting of clear- 
ance to sense for access to classified infor. 
mation at any level ts not clearly consistent 
with the interests of the national security. 


This statement shall be followed by a discussion of | 


why the aforementioned findings with respect to the 
allegations justify the determination. 

f. If the decision is not unanimous, a signed mi- 
nority opinion shall be filed, setting forth the rea- 
sons for the dissent in the manner prescribed in sub- 
paragraphs d and e above. 

21. Procedure After Determination by the Hearing 
Board. : 

a. After the Hearing Board has considered a case 


ree 
— 


and reached a determination, the Executive Secretary | 


promptly will forward the complete file to the Diree- 
tor who will examine it for completeness and compli- 
ance with the procedures set forth in this regulation. 
If the Director is not satisfied with the state of the 
record in the case, he may return the case to the 
Hearing Board for further action. In any case in 
which the Director is satisfied with the record and 
in which the determination of the Hearing Board 
is unanimous, he may announce that determination 
as the final determination of the case. He will notify 
the person concerned, the activity initially referring 
the case, and other interested agencies of this deter- 
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mination. The Director also will issue instructions 
for the granting, continuing, denying or revoking of 
clearance in accordance with the determination. If 
the determination of the Hearing Board is not 
unanimous, the Director shall forward the case to the 
Review Board. He also may forward to the Review 
Board cases which present novel issues or unusual 
circumstances. 

b. The determination of the Hearing Board as an- 
nounced by the Director pursuant to paragraph a 
above shall be final subject only to: 

(1) consideration by the Review Board at the re- 
quest of the Director, the Secretary of Defense, or the 
Secretary of any military department; or 

(2) reconsideration by the Hearing Board at the 
request of the Director on the ground of newly dis- 
covered evidence or for other good cause shown. 

22. Action by the Review Board 

a. The Review Board will review each case sub- 
mitted to it on the written record and will make its 
determination in each case by majority vote in ac- 
cordance with the standard and criteria set forth in 
Section IIT. It may adopt, modify or reverse the 
findings or the determination of the Hearing Board. 
In the event the Review Board modifies the findings 
or reverses the determination of the Hearing Board, 
the Review Board determination shall be accompanied 
by a discussion of the evidence and the reasons relied 
upon for its action. If the decision is not unanimous, 
aminority opinion shall be filed. 

b. After the Review Board has reached its determi- 
nation, the Director will notify the person concerned, 
the activity initially referring the ease, and other in- 
terested agencies of the final determination in the ease. 
The Director will also issue instructions for the erant- 
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ing, continuing, denying or revoking of clearance jn | 
accordance with the determination. 

ce. Determinations of the Review Board shall be 
final, subject only to: 

(1) Reconsideration on its own motion or at the 
request of the person concerned, addressed through | 
the Director, on the ground of newly discovered eyi. 
dence or for other good cause shown; 

(2) Reconsideration by the Review Board at the ' 
request of the Secretary of Defense or the Secretary 
of any military department; or 

(3) Reversal by the Secretary of Defense, or re. 
versal by joint agreement of the Secretaries of the 
three military departments at the request of one of 
such Secretaries. 


SECTION V 
MISCELLANEOUS 


23. Pending Cases. | 

a. All cases pending before the Eastern, Central or 
Western Industrial Personnel Security Boards in 
which a Statement of Reasons has been issued before 
the effective date of this regulation will be processed | 
to completion in accordance with the provisions of 
the Industrial Personnel and Facility Security Clear- 
ance Program approved by the Secretaries of the 
Army, Navy and Air Force on 4 May 1953, as 
amended.. Promptly after each such case has been | 
completed or closed, those Boards will forward the file 
to the Director for inclusion in the Central Index 
File. 
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p. All other cases pending on the effective date of 
this regulation will be processed under this regula- 
tion. The Eastern, Central and Western Industrial 
Personnel Security Boards will forward promptly to 
the Director files of all such cases for processing. 
Those Boards also will forward to the Director, for 
inclusion in the Central Index File, the files of all 
eases which have been completed or closed prior to 
the effective date of this regulation. 

94. Reconsideration of Prior Decisions. 

a. Decisions of the Industrial Employment Review 
Board and of the Appeal Divisions of the Eastern, 
Central and Western Industrial Personnel Security 
Boards which denied or revoked a clearance may be 
reconsidered by the Review Board at the request of 
the person concerned, addressed through the Director, 
on the grounds of newly discovered evidence or for 
other good cause shown. 

b. Decisions of the Army-Navy-Air Force Person- 
nel Security Board and of the Screening Divisions 
of the Eastern, Central and Western Industrial Per- 
sonnel Security Boards which denied or revoked a 
clearance may be reconsidered by the Screening 
Board at the request of the person concerned, ad- 
dressed through the Director, for good cause shown. 

e. In eases where a clearance has been previously 
granted and an activity of a military department re- 
ceives additional derogatory information which was 
not considered by a Board at the time it decided the 
case and the commander of the activity is of the 
opinion, after reviewing the complete file including 
the record of any prior proceedings, that revocation 
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of the prior clearance is warranted, he will forwar 
the case to the Director, through appropriate chap. 
nels, for referral to the Screening Board in accor. 
ance with paragraph 17. 

25. Notices to Counsel or Other Representatives, 

Where the person concerned designates in writing 
to the Director or to the Executive Secretary of 
Hearing Board a lawyer or other individual to rep. 
resent him in any proceeding under this regulation, 
such representative will be furnished a copy of all 
communications which are sent to the person 
concerned. 

26. Monetary Restitution. 

In cases where a final determination is favorable 
to a contractor employee, the department whose 
activity originally forwarded the case to the Director 
will reimburse the contractor employee in an equitable 
amount for any loss of earnings during the interim 
resulting directly from a suspension of clearance. 
Such amount shall ‘not exceed the difference between 
the amount the contractor employee would have 
earned at the rate he was receiving on the date of 
suspension and the amount of ‘his interim net ear- 
ings. No contractor employee shall be compensated 
for any increase in his loss of earnings caused by 
his voluntary action in unduly delaying the processing 
of his case under this regulation. 

27. Changes in Existing Directives. 

This regulation supersedes the Industrial Personnel 
and Facility Security Clearance Program approved 


by the Secretaries of the Army, Navy and Air Foree | 


on 4 May 1953, as amended, and the provisions of 
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any other directives which are inconsistent with this 
regulation. 
28. Effective Date. 
This regulation becomes effective sixty calendar 
days after it is approved by the Secretary of Defense. 
Recommended by: 
Rosert T. STEVENS, 
Secretary of the Army. 
Date: February 2, 1955. 
C. S. THomas, 
Secretary of the Navy. 
Date: February 2, 1955. 
H. E. Tarzort, 
Secretary of the Air Force. 
Date: February 2, 1955. 
‘Approved by: 
C. E. Wison, 


Secretary of Defense. 
Date: February 2, 1955. 
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Statement of Conceded Facts 
I. Neither the Industrial Security Program As 
Such Nor Its Unfair Hearing Procedure Is Or 
Could Be Predicated Upon the ‘‘Inherent 
Executive Power’’ of the President 
II. The Government’s Suggestion That the Fifth 
and Fourteenth Amendments Provide a 
Unique Protection Against ‘‘Discrimination’’ 
Not Available Against ‘‘Arbitrary’’ Govern- 
mental Action Is Without Merit 
III. The Sequence of Events Since Certiorari Was 
Granted By This Court Demonstrates Peti- 
tioner’s Extraordinary Vulnerability To Re- 
newed Security Hearings and Renders His 
Case Anything But Moot 
A. The Sequence of Events Since This Court 
Granted Certiorari on December 15, 
1958 
B. Petitioner’s Extraordinary Vulnerabil- 
ity to Renewed Proceedings 
Conclusion 
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IN THE 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1958 


No. 504. 


CHARLES ALLEN TAYLOR, 


‘ Petitioner 


NEIL McELROY, A. TYLER PORT, 
Respondents 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


REPLY BRIEF FOR PETITIONER 


Petitioner has not been able to prepare this reply in the 
customary responsive manner because of the Government’s 
unwillingness to answer petitioner’s brief on the merits. 
Despite the fact that this Court refused to grant the Gov- 
ernment’s request that the case be declared moot and 
instead ordered the Government’s suggestion of mootness 
postponed until the hearing of the case on the merits, the 
Government’s brief totally ignores petitioner’s argument 
on the merits, brusquely referring the Court to its brief 
in Greene without even bothering to assist the Court in 


1665 











1666 SECURITY AND CONSTITUTIONAL RIGHTS 


determining which of its arguments in that case are : 
applicable here and which are not. This method of answer. | 


ing petitioner’s brief by a curt and blanket cross-reference 
to the Government’s brief in Greene not only encompasses 
arguments wholly inapplicable to petitioner’s case,’ but, 
far more significantly, omits any answer whatever to vital 
contentions made by petitioner. For example, the Gov. 
ernment’s brief in Greene fails totally to answer petitioner’s 
argument, based on the detailed facts of his own case 
(Brief 29-38), that ‘‘without confrontation security hear. 


ings and determinations are inevitably unfair and wholly | 


arbitrary’’ and petitioner’s analysis and authorities (Brief 
38-50) demonstrating that ‘‘no governmental interest is 
served by denial of confrontation in security proceedings,” 


Since there is no answering Government brief to which | 


petitioner can now appropriately respond, we limit our. 
selves herein to the only three Governmental contentions 
not fully anticipated and answered in our initial argument: 


1) The Government’s unprecedented argument in Greene 


(pp. 23-28) that ‘‘inherent executive power’’ is sufficient to 
support the entire Industrial Security Program without the 
necessity of legislative authorization ; 

2) The Government’s equally unprecedented suggestion 
in Greene (pp. 36-40) that the Fifth and Fourteenth Amend- 
ments provide a unique protection against discrimination 


not available to those subjected to other forms of arbitrary 


governmental action; 
3) The Government’s reliance, in urging mootness here, 
upon its recent amendment to the Industrial Security Regu- 


1See, e.g., the Government’s argument in Greene (pp. 62-64) that 
Greene “made no attempt to deny the essential facts but his entire case 
consisted of an attempt to give his own explanation of the significance 
of those facts. . . .” Petitioner’s case, of course, involves the exact 
opposite—a categorical denial of “the essential facts” of alleged Com- 
munist Party membership in 1942-43, 
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lation, the pertinence and effect of which the Government 
nowhere explains. 


But before discussing each of these three points, a brief 
statement of the conceded facts may be helpful to the Court. 


Statement of Conceded Facts 


The Government does not challenge a single material fact 
in petitioner’s statement of the case. Hither by express 
concession or by silence the Government thus confirms peti- 
tioner’s statement of the following material facts: 


1. For almost 24% years petitioner was held a security 
risk, with consequent loss of job, livelihood and reputation, 
on the basis of accusations by secret informants that peti- 
tioner had been a Communist during 1942 and 1943? and 
this entire tragedy for petitioner occurred without a single 
piece of evidence ever having been adduced at any pro- 
ceeding to support these accusations. 


2. The initial charge that petitioner had been a Com- 
munist in 1942 and 1943 and ‘‘may still have membership 
in the Communist Party’’ was overwhelmingly answered at 
the hearing by the sworn testimony of eleven witnesses 
that petitioner had in fact been an outspoken anti-Com- 
mumst during this very period, publicly opposing the Com- 
munist line on such key issues as incentive pay and the no- 
strike pledge. 


In its “questions presented” the Government suggests that the Defense 
Department’s adverse determination “was made on the basis of evidence 
offered by petitioner and confidential information contained in government 
files... .” (Brief 2). Apparently this is only an oversight resulting from 
a too literal copying of the Greene brief, for the Defense Department's 
adverse security determinations (R. 52, 120) nowhere refer to the evidence 
offered by petitioner, and the Government has never suggested, and does 
not now suggest, a single piece of testimony at the “hearing” upon which 
the Defense Department relied in rendering its adverse decisions. 
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3. The amended charge—that petitioner had been a Com. | 
munist in 1942 and 1943 and, in contrast to the earlier 
charge of possible continuing membership, had been ex. 


pelled in the latter year—resulted from the secret infor. 
mants changing and tailoring their stories to fit the testi- 


mony concerning petitioner’s anti-Communism adduced by | 


petitioner and his supporting witnesses at the hearing on 
the initial charge. 

4. All of the secret informants, upon whom the 214 years 
of adverse security determination rested, were casual in. 
formants and not professional undercover agents. 

5. The Board never examined these secret informants, 
nor did the Board know their identities (including any 
possible past criminal or other discrediting records). 

6. The Board was forced to rely on second-, third-, and 


fourth-degree hearsay assertions of secret informers trans. | 


mitted by unknown persons. 

7. Petitioner’s ‘‘clearance’’ shortly after certiorari was 
granted by this Court came just two months after the 
Defense Department’s second final adverse decision that 
petitioner was a perjurious ex-Communist,’ a charge which 
the Government even now refuses to repudiate. 


The Court is thus presented with the ugly realities of 
how non-confrontation operates and what it can do toa 
defenseless citizen in 20th Century America—a citizen for 
years denied his job, livelihood and reputation on the basis 


’The Government appears to find it significant, although it nowhere 
indicates why, that this October 13, 1958, decision did not find that peti- 
tioner “had ever had a sympathetic interest in Communism” or “that 
he had led when he denied charges to that effect” (Brief 21). But the 
same decision does find that petitioner’s “sworn reply” and his “testi- 
mony” “were deliberately and knowingly either false or misleading” in 
denying that he had ever been a member of the Communist Party and in 
denying that he had “no knowledge of the, subversive aims and purposes 
of the Communist Party” (R. 122). This finding appears identical with 
the one whose omission the Government finds “significant.” 
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of statements by secret (and casual) informants, unknown 
both to petitioner and the reviewing Board, who altered 
their stories after being informed of petitioner’s defense of 
opposition to the Communist Party line; a citizen whose 
testimony under oath rebutting every minute detail of 
the charge against him,* and corroborated by eleven force- 
ful witnesses, is rejected as perjurious by a Board which 
accepts in preference the accusations of secret informants 
it never saw, knew, or examined. It is not surprising, on 
this record of indefensible injustice, that the Government 
makes its sole response by an elliptical cross-reference to 
a case involving totally different facts. But what is sur- 
prising and sad is that the Government has forsaken its 
normal course of confessing error when it is unwilling to 
defend its conduct before this Court. 


I 


Neither the Industrial Security Program as Such Nor its 


Unfair Hearing Procedure Is or Could Be Predicated 
Upon the “Inherent Executive Power” of the President 


The Government comes very near conceding, if it does not 
actually concede, the argument for petitioner in Greene 
that there is no statutory authority for the Industrial Secur- 
ity Program. Its reliance upon the legislation providing 
for the organization of the defense establishment (National 
Security Act of 1947, 61 Stat. 495, as amended, 5 U.S.C. 171, 
et seq.), not as a statutory base for the program, but siniply 


‘We are not entirely clear just what the Government means in its 
Brief (p. 9, 16) when it states that petitioner’s affidavits in response to 
the two sets of charges denied their truth “in general.” Any reading of 
petitioner’s sworn denials (R. 42, 80) and of petitioner’s testimony (R. 
353-412) will make crystal clear that there was nothing concerning the 
charge of petitioner’s alleged relationship with Communism that was 
not specifically and categorically denied. 
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as ‘‘another recognition of the necessarily inherent charag. | 


ter’’ of the President’s authority, and its statement that | 


‘‘arguably’’ the authority for the program may lk 
‘‘inferred’’ from various other statutes cited to the Cour 
of Appeals in Greene, evidences an almost total abandon. 


ment of reliance upon Congressional action as authority for 


the program (Gov’t Greene Brief 26). And, what is at least 
equally significant, the Government totally concedes, by 
failing to make any answer whatever, the additional argu. 
ment made by petitioner here (Brief 50-56) that, even if| 


there could conceivably be some statutory base for ay! 


industrial security program as such, no existing statute 
can be deemed to authorize the unfair hearing procedure 
prescribed by the contested Regulation.° 

No longer placing any real reliance upon a statutory base 


for the Industrial Security Program, the Government noy | 


rests the authority of the Defense Department to promul- 


gate and operate the program squarely upon the ‘‘executive | 


power’’ of the President and his power as ‘‘Commander 
in Chief of the Army and Navy’’ (Gov’t Greene Brief 23). 
Several answers to this contention are readily available: 


1. The Defense Department’s Industrial Security Pro 


gram never having been predicated upon the inherent au- 
thority of the President, the Government cannot now justify 
it on that basis. Cf. Securities and Exchange Com. v. 
Chenery Corp., 318 U.S. 80; Cole v. Young, 351 U.S. 536, 





5 The Government’s half-hearted suggestion in its brief in Greene (p. 
27, n. 8) that “appropriations constitute legislative ratification of the 
program” does not appear to be seriously advanced. The pages of the 
only appropriation hearing to which the Government refers do not evidence 
any ratification of the program as a whole, for they dealt only with a 


request for funds to pay lost wages to persons wrongfully held to be | 


security risks. Hearings to obtain funds to ameliorate the unjust results 
of a program would hardly appear to evidence Congressional ratification 
or approval of the program itself, much less its unfair hearing pro 
cedure. 
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557 n. 20. The Government has failed to produce for this 
Court a single order or regulation of the Defense Depart- 
ment establishing or implementing this program which 
relies upon the inherent power of the President for its 
authority. Furthermore, the Report of the bipartisan Com- 
mission on Government Security, which included in its 
membership four appointees of the President, including 
two top Government officials and, at one time, an Assistant 
Secretary of Defense (p. ili), stated categorically that ‘‘the 
legal basis for the program .. . must be found in a statute 
which authorizes the executive branch of the Government 
(and the Department of Defense in particular) to establish 
this program’’ (p. 250). The Government’s last minute 
reliance upon ‘‘inherent executive power’’ is eloquent evi- 
dence of the absence of just such a ‘‘legal basis’’ for the 
program as the Commission on Government Security found 
necessary. 

2. The President has no ‘‘inherent executive power”’ to 
enact the Industrial Security Program. The creation of a 
permanent program to screen three million workers in 
defense plants to detemine their security reliability—a 
program involving charges, hearings, decisions, etc.—is 
certainly no less the exercise of a ‘‘lawmaking’’ function 
than the power to seize property, which was refused the 
executive by this Court in Youngstown Sheet & Tube Co. 
v. Sawyer, 343 U.S. 579.° Indeed, if a single ad hoc and 
emergency seizure of private property is deemed a part of 
the lawmaking function of Congress, the establishment of a 


® Despite the fact that petitioners in both Greene and Taylor referred 
to the Youngstown case to anticipate any possible Governmental argu- 
ment on inherent power, the Government has made no effort to distinguish 
the case or even to mention it. Instead, the Government places its 
reliance upon United States v. Reynolds, 345 U.S. 1, and Totten v. United 
States, 92 U.S. 105, which deal with the entirely different subject of the 
right to obtain or reveal secret information in the course of judicial 


proceedings. 
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permanent program screening millions of American wort. | 
ers would be even more clearly within the ‘‘exclusive op. | 
stitutional authority’’ of Congress (at p. 588). 


Moreover, this Court has had even more recent occasioy | 
to reject a Government contention of ‘‘inherent executive | 
power’”’ similar to that now being urged. In Kent v. Dulles | 
357 U.S. 116, this Court invalidated passport restrictions 
as lacking in statutory foundation notwithstanding the 
Government’s arguments concerning ‘‘inherent executive 
power.’’ In its Kent brief (p. 30) the Government urged | 
that ‘‘The Secretary’s authority [over passports] finds its 
origin in his executive powers as the chief officer under the 
President in the field of foreign affairs.’’ And after re. 
viewing this so-called ‘‘executive power’’, the Government 
went on to conclude (at p. 32) that the basic passport | 
statute merely stands as 


‘*a congressional recognition, implementation, and con. | 
firmation of an existing executive authority, rather 
than as a new delegation of Congressional power ora 
limitation or expansion of powers already possessed by 
the Secretary.’’ 


This Court quickly dispensed, however, with any possi- 
bility that, in the absence of statutory authority, inherent 
executive power could support general passport regula- 
tions and prescriptions: 


éé 


. the right of exit is a personal right included 
within the word ‘liberty’ as used in the Fifth Amend- 
ment. If that ‘liberty’ is to be regulated, it must be 
pursuant to the lawmaking functions of the Congress, 
Youngstown Shect & Tube Co. v. Sawyer ...”’ 


So here, if the liberty to retain private employment, to earn 
a livelihood and to enjoy an honorable reputation, is to be 





ts 


Tn 
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regulated, it must be pursuant to the lawmaking functions 
of Congress." 


8. Even if the President had the ‘‘inherent executive 
power’’ claimed for him by the Government, that power has 
never been asserted by the President himself nor delegated 
by him to the Defense Department. Executive Order 10501, 
upon which the Government apparently relies as delegation 
(Gov’t Greene Brief 27, n. 9)—providing for the classifica- 
tion of security information and its dissemination only 
through authorized channels—does not give the faintest in- 
timation of a delegation of authority to establish a general 
program of ‘‘screening,’’ ‘‘hearing,’’ and ‘‘clearance’’ for 
millions of industrial workers.* It would certainly be in- 
consistent with this Court’s fundamental principle of avoid- 
ing constitutional issues wherever possible, to determine 
the grave question whether the President has the ‘‘inherent 
executive authority’’ to promulgate and operate the Indus- 
trial Security Program in the absence of a clear assertion 
by and clear delegation from the President of the claimed 
authority. The Government has presented to this Court 
no such clear assertion or delegation of power. We respect- 
fully suggest that, in the absence of the explicit Presidential 
exercise of so doubtful an ‘‘inherent executive power,’’ the 


7Of course, even if this Court should find “inherent executive power” 
to establish an industrial security program, the limitations of the Fifth 
Amendment would restrict that power no less than they restrict the power 
of Congress to prescribe unfair hearing procedures. This Court cannot 
hold constitutional executive powers free of the limitations embodied in 
the Bill of Rights, for it is its duty, when two constitutional provisions 
may come into conflict, “so to construe the Constitution as to give effect 
to both provisions.” Cohens v. Virginia, 6 Wheat. (19 U.S.) 264, 393. 
See also Rhode Island v. Massachusetts, 12 Pet. (37 U.S.) 657, 723; North 
American Co. v. S.E.C., 327 U.S. 686, 704-705; Ullman v. United States, 
300 U.S. 422, 428-29. 

®The mere failure of the President to express his disapproval of the 


program could not, of course, amount to Presidential ratification. Peters 
v. Hobby, 349 U.S. 331, 345. 
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Government is unwarranted in asking this Court to render 
a decision on that vital constitutional issue. 


' 


4. In essence, the Government’s argument on inherent | 


power, like the remainder of its argument, is a request that 
this Court treat the Industrial Security Program as though 


it involved nothing more than the executive withholding of | 
classified information from unauthorized persons. What 


the Government is really asking this Court to do is to close 


its eyes to the necessary and conceded consequences (Gov't | 
Greene Brief 30, 32, 56) of the withholding of classified in. | 


formation under the Industrial Security Program. But peti- 
tioner’s case does not involve a casual request for access 
to classified information simply for the sake of examining 
that information; it involves an individual whose most 
vital interests depend upon his access to classified informa- 
tion and upon his obtaining a fair hearing to resolve the 
most serious charges levelled against him by his Govern. 
ment. 


The Government cannot obscure the far-reaching con. 
sequences of the Industrial Security Program simply by 
referring to ‘‘internal operations of the executive branch” 
(Gov’t Greene Brief 23). There is nothing ‘‘internal”’ in 
the impact of the Government’s action upon petitioner; his 
most elementary rights—job, livelihood, and reputation— 
all depend upon a fair hearing for determination of his 
security status. No more here than in analogous areas of 
constitutional adjudication can this Court be blind to the 
inevitable impact of governmental action upon the citizen. 
See NAACP v. Alabama, 357 U.S. 449; Joint Anti-Fascist 
Refugee Committee v. McGrath, 341 U.S. 123. No more 
here than in analogous areas can this Court consider the 
‘‘inherent executive power’’ in a vacuum, divorced from 
its real impact upon the liberties of American citizens. 
Kent v. Dulles, 357 U.S. 116 (sce p. 8, supra), 
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II 


The Government’s Suggestion that the Fifth and Fourteenth 
Amendments Provide a Unique Protection Against 
“Discrimination” Not Available Against “Arbitrary” 
Governmental Action is Without Merit 


The Government concedes in its Greene brief (p. 29) 
that petitioner’s interest in his job, his livelihood and his 
reputation are sufficient to give him ‘‘standing to sue.’’ 
But, the Government goes on to assert in Greene, even 
conceding that the action taken by the Defense Department 
‘clearly affects sufficient interests to enable him to assert 
whatever rights he may have,’’ Greene’s interests are not 
sufficient to be deemed ‘‘liberty’’ or ‘‘property’’ entitled 
to procedural due process protections. Here, of course, 
the Government runs squarely into this Court’s recent and 
definitive holdings in Wieman v. Updegraff, 344 U.S. 183, 
and Slochower v. Board of Higher Education, 350 U.S. 551, 
that procedural due process protections do apply to arbi- 
trary dismissals from public employment and to the corol- 
lary, as petitioner pointed out in his initial brief (p. 22), 
that if the interest in public employment is sufficiently 
substantial to invoke due process protections, certainly the 
interest in private employment is a fortiori sufficient. 

Faced with the necessity of finding a distinction of 
Wieman and Slochower at all costs, the Government tenders 
a theory admittedly unexpressed by any court or other 
authority—that those cases do not indicate that the ‘‘right’’ 
or ‘‘privilege’’ of public or private employment is a suf- 
ficient interest to be deemed ‘‘liberty’’ or ‘‘property’’ en- 
titled to due process protections; rather, argues the Govern- 
ment, those cases are predicated upon the theory that 
Wieman and Slochower were the victims of discrimination 
and, as such, entitled to protection irrespective of whether 


46949 O—60—pt. 3 —47 
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they were deprived of ‘‘liberty’’ or ‘‘property’’ in their 
dismissals from employment. As the Government states 
the proposition in Greene: 


‘*We suggest that the true explanation of the Public 
Workers-Wieman-Slochower line of cases is an evoly- 
ing doctrine that the Constitution itself creates an af. 
firmative right, regardless of the nature of the inter- 
ests affected or of the protection otherwise afforded 
them, not to be discriminated against by state or fed- 
eral government on the basis of an invidious classifica- 
tion. The evil condemned is the discrimination itself, 
and it is not essential that the governmental action 
affect any other legally-recognized interest apart from 
the right to be free from discrimination. In its pro- 
cedural requirements, on the other hand, the due proc- 
ess clause is necessarily a purely negative command; 
one does not have a ‘right’ to have a fair hearing but 
only a right not to be deprived of certain kinds of 
interests without a fair hearing. Accordingly, an ex- 
isting interest must be recognized independently of the 
due process clause before its procedural requirements 
become applicable’’ (pp. 37-38). 


We respectfully suggest (i) that the Wieman and Slocho- 
wer cases on their face repel the Government’s argument, 
and (ii) that the distinction between discrimination and 
other forms of arbitrary governmental action is historically 
and logically unsound. 


(i) In the Wieman case this Court expressly held that, 
whether or not ‘‘an abstract right to public employment 
exists .. . constitutional protection does extend to the pub- 
lic servant whose exclusion . . . is patently arbitrary or 
discriminatory’’ (at p. 192) (emphasis supplied). Al- 
though state action was involved, this Court made no refer- 
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ence whatever to the equal protection clause; it expressly 
held that the denial of Wieman’s job ‘‘offends due process’”’ 
(at p. 191). 

In Slochower this Court found it to be a denial of due 
process to dismiss a state employee simply because he had 
invoked the Fifth Amendment privilege against self-in- 
crimination before a federal legislative committee. The 
Court held that ‘‘the State must conform to the require- 
ments of due process’’ (at p. 556) and that ‘‘the summary 
dismissal of appellant violates due process of law’’ (at p. 
559). There was no faintest element of discrimination in 
Slochower; as this Court there pointed out, Slochower pre- 
sented a case where ‘‘there has not been the ‘protection of 
the individual against arbitrary action’ which Mr. Justice 
Cardozo characterized as the very essence of due process 
... (at p. 559). Again, although state action was involved, 
this Court made no reference whatever to the equal protec- 
tion clause, but expressly held Slochower’s dismissal 
‘‘violates due process of law.’’ 

Since Wieman and Slochower themselves refute the 
attempted distinction that freedom from discrimination 
holds a unique position in our constitutional constellation 
not held by freedom from other forms of arbitrary govern- 
mental action, this would appear to be a sufficient answer to 
the Government’s novel suggestion. It does, however, seem 
appropriate also to refer very briefly to the theoretical and 
historical fallacy in the Government’s suggestion. 

(ii) There is no principle of our jurisprudence that would 
warrant a preference for freedom from discrimination over 
freedom from other forms of arbitrary governmental 
action. No legal, moral or logical reason has been sug- 
gested by the Government to support its contention that 
protection against discrimination should be singled out and 
given a higher role in our jurisprudence than protection 
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against other forms of arbitrary governmental conduct. On 
the contrary, as our initial brief points out, procedural due 
process holds the highest possible role in our constitutional 
scheme (pp. 20-26). It is precisely because the procedural 
guarantees of due process do hold so high a status that 
novel procedural claims have been consistently deemed to 
fall within its ambit. Joint Anti-Fascist Refugee Com- 
mittee v. McGrath, 341 U.S. 123. As Mr. Justice Frank- 
furter there stated: 


‘*Due process is not confined in its scope to the par- 
ticular forms in which rights have heretofore been 
found to have been curtailed for want of procedural 
fairness. Due process is perhaps the most majestic 
concept in our whole constitutional system’’ (at pp. 
173-174) (emphasis supplied). 


It may well be that procedural fairness is paramount even 
to freedom from discrimination, but it would serve no use- 
ful purpose to discuss further the relative status of these 
two major constitutional guarantees; what is clear is that 
procedural fairness has never been placed second to freedom 
from discrimination or any other constitutional guarantee, 

Nor is the Government’s reliance upon the wording of the 
Fourteenth Amendment well placed. It is true, of course, 
that the Fourteenth Amendment provides that no person 
shall be deprived of ‘‘life, liberty, or property, without due 
process of law’’ and that no person shall be denied ‘‘the 
equal protection of the laws.’’ From this wording the Gov- 
ernment concludes that ‘‘the latter is absolute, while the 
former is in terms applicable only to a deprivation of life, 
liberty or property’? (Gov’t Greene Brief 38). But the 
Government cites no legislative history of the Fourteenth 
Amendment indicating that the equal protection clause 
was thus intended to be more broadly- applied than the due 


| 
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process clause or that a person might be protected against 
discrimination under circumstances where he would not be 
protected against other forms of arbitrary conduct. 
Furthermore, and what is especially relevant to the instant 
ease, we are here concerned with the Fifth Amendment, 
which contains a due process clause and no equal protec- 
tion clause. The history and prime meaning of the words 
‘due process’’ bespeak their application to fair process and 
procedure above all else. Indeed, the historical debate has 
not been whether protection against discrimination is pre- 
ferred under the Fifth Amendment, but whether it is 
afforded by the Fifth Amendment at all. Cf. Bolling v. 
Sharpe, 347 U.S. 497. Constitutional history repels the 
suggestion that procedural fairness holds a status sub- 
ordinate to any other right or privilege under the due 
process clause of the Fifth Amendment. 

Actually, the Government has conceded away its sugges- 
tion that petitioner has not been denied ‘‘liberty’’ or 
‘‘property’’ within the meaning of the Fifth Amendment. 
The Government admits (Gov’t Greene Brief 32) that ‘‘the 
withholding of military secrets from petitioner might have 
the same practical consequences as would a legal bar to his 
employment in the aircraft industry.’’ Nothing could be a 
clearer denial of ‘‘liberty’’ or ‘‘property’’ than a legal bar 
to employment. Yet the Government asks the Court to 
disregard its own concession and treat the case as though 
it involved nothing more than a casual observer seeking 
access to classified information for the mere sake of access.° 


® Actually, petitioner has not sought access to classified information at 
all. His employer, Bell Aircraft, requested petitioner’s clearance for 
access to “secret” information (R. 15-16) so that Bell and petitioner could 
continue an employment relationship satisfactory to both parties. The 
Government’s contention that nothing is involved except access to classi- 
fied information studiously avoids the realities of the situation; what is 
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No more in determining whether petitioner’s ‘‘liberty”’ or 
‘*property’’ are involved than in determining whether the 
Executive had inherent power (p.'10, supra) will this 
Court prefer form to substance and close its eyes to the 
inevitable and conceded consequences of Governmental 
action. If, as is admitted, the consequences of a security 
risk determination are the same as if a legal bar to em- 
ployment had been erected by the Government, we do not 
see how the constitutional norm of fundamental fairness in 
procedure can be held inapplicable. 


lil 


The Sequence of Events Since Certiorari Was Granted By 
This Court Demonstrates Petitioner’s Extraordinary 
Vulnerability to Renewed Security Hearings and Renders 
His Case Anything but Moot 


Petitioner will not burden this Court with a full-scale 
reargument of the question of mootness. On February 17, 
1959, petitioner filed his ‘‘Supplemental Memorandum for 
Petitioner on Mootness’’ answering the contentions prev- 
iously made by the Government. Neither the Government’s 
subsequent brief on the merits nor its Supplemental Memo- 
randum setting forth the ‘‘modified’’ Regulation contains 
any argument on mootness nor any ariswer to petitioner’s 
Supplemental Memorandum of February 17th. We, there- 
fore, respectfully refer the Court to our initial ‘‘ Opposition 
to Government’s Suggestion of Mootness’’ and our ‘‘Sup- 
plemental Memorandum for Petitioner on Mootness,”’ to- 
gether with the discussion herein of the recently published 
‘‘modification’’ in the Regulation, as an overwhelming 


actually and obviously involved’ is the Government’s administrative action 
under the Industria] Security Program cutting across an existing con- 
tractual relationship between Bell and Taylor and depriving petitioner 
of his “liberty” and “property” in that contractual relationship—as well 
as in his livelihood and his reputation. 


dem«¢ 
reso! 
W 


appe 
wher 
priv: 
now 

this 


Actu 
345 | 
char 
to d 
that 
the ] 
conti 
curr’ 

Mi 
gran 
has | 
subj 
whie 
enta 
at p 
strat 
sere¢ 
seric 
serie 
appe 
Rep 





SECURITY AND CONSTITUTIONAL RIGHTS 1681 


demonstration of this Court’s continuing jurisdiction to 
resolve the very live controversy at bar. 

While the initial briefs on mootness in this Court 
appeared to disagree concerning the applicable rule in cases 
where the Government discontinues conduct against which a 
private party seeks equitable relief, that disagreement has 
now been largely resolved. The Government concedes that 
this Court’s rule hinges on the issue whether 


‘‘there is a strong, real, or substantial likelihood that 
the challenged government action will be repeated 


against the particular person’’ (Memorandum in Reply 
on Mootness 16). 


Actually this Court, in Umted States v. W. T. Grant Co., 
345 U.S. 629, 633, has recently adopted a formulation, more 
charitable to the party seeking relief, requiring defendant 
to demonstrate that ‘‘there is no reasonable expectation 
that the wrong wil be repeated.’’ But, whatever may be 
the precise formulation, the parties are in agreement that 
continuing jurisdiction hinges upon the ‘‘likelihood of re- 
currence’’ of the conduct challenged by petitioner. 
Moreover, there is also apparent agreement that the mere 
granting of last-minute security ‘‘clearance’’ to petitioner 
has not, as such, afforded him protection against repeated 
subjection to the security ‘‘hearing’’ procedure against 
which he seeks relief. Nowhere in the Government’s pres- 
entation is there any refutation of the material presented 
at pp. 21-25 of our initial Opposition to Mootness, demon- 
strating that security clearance is a matter of ‘‘continuous 
screening, scrutiny, and surveillance” and that those once 
seriously charged are regularly subjected to an unending 
series of security proceedings. All that the Government 
appears to be saying to this Court in its Memorandum in 
Reply on Mootness is that, unlike others in the security 
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program who have been subjected to repeated security pro. 


ceedings, petitioner’s ‘‘clearance’’, made in connection with 
a ‘‘general modification’ of the standard of clearanee, | 
provides him with assurance against renewed proceedings, | 


But, far from providing assurance against renewal, a brief 
review of the events since this Court granted certiorari op 
December 15, 1958, and of the ‘‘modified’’ Regulation itself, 
demonstrates that petitioner holds the most dubious and 
tenuous type of clearance, and would be particularly vulner. 
able to renewed security proceedings if the Government 
should succeed in disarming this Court of its power to afford 
relief to petitioner. 


A. The Sequence of Events Since This Court Granted 
Certiorart on December 15, 1958 


After certiorari had been granted, the Acting Secretary 


of Defense, on December 31, 1958, issued an order granting | 


petitioner a security clearance ‘‘in the national interest,” 
Thereafter, on January 9, 1959, the Government filed a 
Suggestion of Mootness urging that, since petitioner had 
been cleared, the controversy had ended. No indication was 
given this Court in the Government’s Suggestion of Moot- 
ness of the unique ‘‘clearance’’ granted petitioner. 
Although there was an oblique reference to an order of 
the Acting Secretary of Defense, likewise issued on De- 
cember 31, 1958 (see Suggestion of Mootness 10, 18), its 
effect on petitioner was neither referred to nor explained. 
In that order it was indicated that the Department was 


considering a revision in the Regulation, permitting Hear. | 


ing Boards, in determining whether to grant access to 
classified information, to consider ‘‘ the level of classified in- 
formation at which access is sought, and to make a de- 
termination which takes that factor into account.’’ As 
already indicated, there was no slightest intimation in the 
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Government’s initial Suggestion of Mootness as to how this 
prospective change in the Regulation might affect the issue 
of mootness in petitioner’s case or whether in fact it would 
affect it at all. 

Since petitioner could perceive no possible relationship 
between the granting of a secret clearance to one the Gov- 
ernment had just a matter of weeks earlier finally deter- 
mined to be a perjurious ex-Communist and a possible 
change in the Regulation which would take into considera- 
tion that he was seeking access to ‘‘secret’’ information 
rather than to ‘‘confidential’’ or ‘‘top secret’’ information, 
petitioner’s initial Opposition to Mootness, filed January 
28, 1959, made no reference to the December 31 order of the 
Acting Secretary. Petitioner did, however, point out to the 
Court that he was the only known security defendant who 
had ever been ‘‘cleared’’ not in the interest of ‘‘national 
security” but only “in the national interest”; that the 
Secretary had violated his own regulation requiring the 
issuance of findings on each adverse allegation; and that, 
obviously, the Government had not determined petitioner 
to be innocent of the charges, but had simply sought, with- 
out confessing the unfairness of its ‘‘hearing’’ procedure, 
to remove the case from the Court’s consideration. 

On February 13, 1959 the Government filed its Memoran- 
dum in Reply on Mootness, conceding for the first time that 
petitioner had been given a ‘‘clearance’’ without ever being 
found either innocent or secure (at pp. 4-7). Moreover, the 
oblique reference in the Government’s earlier Suggestion 
of Mootness that the prospective modification in the Indus- 
trial Security Regulation would take into account ‘‘ the level 
of classified information at which access is sought’’ was 
now dropped. Instead, the Government suggested that the 
prospective Regulation would provide something altogether 
different: rather than permitting consideration of the 
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‘level of clearance’’ (‘‘confidential’’, ‘‘secret’’ or ‘‘top | 


secret’’), the Government informed this Court that the 
prospective modification would take into account the ae. 


cused individual’s particular job position. Thus the Goy. | 


ernment in its Memorandum in Reply referred to ‘‘con. 
sideration of the employee’s position’’ (p. 13) and of his 
‘‘level of position’’ (p. 14); and this Court was expressly 
informed that petitioner had been ‘‘cleared,’’ even assum. 
ing the truth of all the findings that had been made against 
him (at p. 6), because he 


‘*is a lathe operator and he was a tool and die maker 
(milling machine operator) in a large aircraft plant— 
not an important official with wide supervisory or ex. 
ecutive functions .. .’’ (at p. 5). 


It was thus repeatediy made to appear that the prospective 
modification in the Regulation would take into account the 
particular job position held by the individual rather than 
the ‘‘level of clearance’’ sought for him. 

On February 17, 1959, petitioner filed his Supplemental 
Memorandum on Mootness analyzing the Government's 
latest representations concerning the as yet unpublished 
modification in the Regulation. Petitioner pointed out 
(n. 4, p. 4) how ‘‘Taylor-made’’ was the ‘‘general modi- 
fieation’’ which was concededly conceived only ‘‘ when peti- 
tioner’s case was brought to the attention of the Acting 
Secretary,’’ was never mentioned in a published document 
until the very day that petitioner was ‘‘cleared’’, and had 
yet to be stated in a form which permitted its promulga- 
tion. Moreover, petitioner demonstrated that, if he had 
indeed received clearance on the basis of such a tenuous 
balance between his particular job position and the charge 
of perjurious ex-Communism, then at any moment that 
tenuous balance was subject to reversal by any change in 
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his working position at Bell Aircraft or elsewhere (at pp. 
5-6). Apparently petitioner’s suggestions as to the unwork- 
ability of this proposal and his contention that it would ‘‘in- 
erease rather than decrease the likelihood of petitioner’s 
subjection to renewed proceedings’’ (at p.5) was convincing 
to the Government, for the subsequent actual modification 
of the Regulation, as we shall see, completely abandoned the 
idea of weighing a particular job position against the de- 
rogatory information. 

On March 24, 1959, the much heralded change in the 
Regulation was finally furnished to this Court (Supple- 
mental Memorandum for the Respondents), still without 
any explanation as to how it might reduce petitioner’s 
vulnerability to renewed security proceedings. And the 
‘‘modification,’’ as actually promulgated, utterly contra- 
dicts the Government’s prognostications as to its content, 
made only a month before at a time when the Government 
was urgently seeking to avoid this Court’s review of the 
merits. Instead of taking into account ‘‘the employee’s 
position’’, ‘‘level of position’’, and whether or not he is 
‘an important official with wide supervisory or executive 
functions,’’ the published change has nothing whatever to 
do with the employee’s job or position. All that the 
‘‘change’’ in the Regulation does is to make clear that the 
‘level of clearance’’ sought (confidential, secret, or top 
secret) shall be taken into account—as it has always been 
in the past.’” 


- Tt is quite clear that the so-called modification in the Regulation, 
expressly permitting Hearing Boards to consider which “level of clear- 
ance” is being sought, is not in fact a modification at all, for the Hearing 


Boards have always been required to consider the level of clearance under 
review : 


Even prior to the “modification”, every case reaching the Hearing 
Board involved a clearance application only for a particular category 
of classified information—i.e., confidential, secret, or top secret. See R. 
30, and case summaries appended to First Annual Report, Industrial 











1686 SECURITY AND CONSTITUTIONAL RIGHTS 


To summarize what the Government has done since this 
Court granted certiorari: 


1. In its initial Suggestion of Mootness, on January 9, 
1959, the Government implied to the Court that petitioner 
had been cleared like any other security defendant. 

2. Then, in its Memorandum in Reply on Mootness, on 
February 13, 1959, the Government argued to the Court 
that petitioner had been cleared because of a policy of 
weighing the particular job position against the deroga. 
tory information." 





Personnel Security Review Program (1956), pp. 45, 61, 63, 66, 85, et seq, 
While the formal findings of the Hearing Boards did not expressly 
refer to the classification level at which clearance was being approved 
or rejected, the decision was always based on the level of access originally 
sought, and again expressly reflected in the “letter of consent” sub- 
sequently issued to the contractor where the individual was cleared, 
Department of Defense Form 560, See. 6-110, Armed Forces Industrial 
Security Regulation, printed in Bureau of National Affairs Manual on 
Government Security and Loyalty, p. 25:27, 81; see also Brown, Loyalty 
and Security 243 (1958). 

Equally important, the Regulation itself always required the Hearing 
Board’s consideration of the level of clearance sought. The ultimate 
determination which Hearing Boards were required.to make under the 
Regulation (Sec. IV, Par. 20e.) was whether the “granting of clearance” 
was proper. “Clearance” in turn was specifically defined by See. I, 
Par. 2c of the Regulation, even before its amendment, in terms of the 
“confidential”, “secret” and “top secret” classification of Ex. Order 10501 
(18 Fed. Reg. 7049) : ; 


“The term ‘clearance’ means an administrative determination, in 

accordance with approved policy, that a contractor or contractor 

employee is eligible to have access to classified information of speci- 

fied categories classified in accordance with Executive Order 10501 
. ’ (emphasis supplied). 


Thus a Hearing Board could not, without disregarding the express 
definition of “clearance” prescribed by the Regulation itself, have granted 
a clearance without regard to the classification level sought. All that 
the “modifileation” has accomplished is to articulate in certain additional 
sections of the Regulation the classification level which, by virtue of the 
Regulation’s definition of “clearance”, has always been an integral part 
of the Flearing Boards’ determination. 


The Government's suggestion in its February 13 Memorandum in 
Reply on Mootness (at p. 5) that this new policy was already in effect 
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3. Finally, in the modification in the Regulation presented 
to this Court on March 24th, the Government implies, with- 
out even expressly so stating or giving any reason therefor, 
that petitioner was cleared because of the change in the 
Regulation to take into account different ‘‘levels of 
clearance.’’ 


The Government’s elusive and constantly varying state- 
ments to this Court as to the reasons for petitioner’s clear- 
ance and as to the new policy being adopted in the modified 
Regulation are confusing to petitioner, as they no doubt are 
to this Court. But we respectfully suggest that one point 
does emerge without confusion—the Government had no 
new precise policy on December 31st affecting petitioner’s 
case in any way and its sole reason for ‘‘clearing’’ peti- 
tioner was the proximity of this Court’s process. We turn 
now to indicate how the Government’s tortuous course in 
this case actually serves to reveal petitioner’s extraor- 
dinary vulnerability to renewed proceedings rather than 
to assure against such renewal. 


B. Petitioner’s Extraordinary Vulnerability to Renewed 
Proceedings 


The Government refuses to exonerate petitioner (Mem- 
orandum in Reply 4-7). Although the Defense Department 
has expunged the findings against him, he remains a per- 
jurious ex-Communist for the purposes of the Industrial 
Security Program. As such, he is extraordinarily vulner- 
able to renewed proceedings. 





was questioned by petitioner in his Supplemental Memorandum (at p. 5) 
on the ground that no regulation or instructions to the field placing the 
policy into effect had been reported to the Court. If any such policy 
was actually in effeet on February 13, when the Government’s Memoran- 
dum in Reply was filed, it had a short life, for it was abandoned by 
March 24th when the “modification” in the Regulation was presented 
to this Court. 
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If the Government’s representations in its February 13th 


Memorandum in Reply on Mootness were correct, then | 


petitioner was cleared because even a perjurious ex-Com. 


munist may hold the position of a lathe operator with | 


access to ‘‘secret’’ information. But, as we pointed out in 
our February 17th Supplemental Memorandum on Moot. 
ness, a security clearance based on a particular job posi- 
tion would be an exceptionally tenuous one. In petitioner’s 
work at Bell Aircraft, the classified materials his job re. 


quires him to see are not fixed but changing; at any moment | 


the tenuous balance of his ‘‘ position and personal history” 
may shift without any initiative on his part. Furthermore, 
he may himself desire to obtain different work at Bell 
or elsewhere and the slightest shift in job position would 
bring a new round of security proceedings. Therefore, if 
the Government’s representations that petitioner’s clear. 
ance was based entirely on the job position he holds were 
correct, then petitioner, as one still deemed a perjurious 
ex-Communist, may at any moment be subjected to renewed 
proceedings. 

But now that the ‘‘modified’’ Regulation has finally 
appeared, there is a very real question whether the Gov- 
ernment’s representations referred to in the previous para- 
graph were correct. The change in the Regulation actually 
promulgated takes no account of job position; all it does is 


refer to level of clearance which has always been considered | 


(n. 10, p. 21, supra). Although the Government refuses to 
say how fhis ‘‘level of clearance’’ consideration affects 
petitioner, we cannot believe that the Government would 
suggest to this Court that a perjurious ex-Communist may 
have access to all information at the ‘‘secret’’ level regard- 
less of job position. Since such a suggestion is totally im- 


plausible, it seems far more likely that petitioner’s clear- 


ance had nothing whatever to do with the ‘‘modified’’ Reg- 
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ulation, and was either based upon the job position policy 
now abandoned or, as we have already suggested, was 
simply based upon the proximity of this Court’s process. In 
either event, the removal of this Court’s process would leave 
petitioner immediately in jeopardy of renewed proceedings. 

Petitioner’s vulnerability to renewed proceedings can 
fairly be called unique. Unlike every other security defend- 
ant who has been cleared, petitioner has been granted 
‘‘elearance’’ without exoneration on the merits of the ex- 
tremely serious charges against him. As the only accused 
‘‘cleared’’ without being found either secure or innocent 
of grave security charges, petitioner holds the most pre- 
carious and momentary security clearance of any employee 
now subject to the Industrial Security Program. 

No more than private wrongdoers may the Government 
be allowed to tamper with justice in an attempt to prevent 
equitable relief which might limit the Government’s ability 
to continue its wrongful conduct. Accepting the Govern- 
ment’s own formulation that this Court retains jurisdiction 
where ‘‘there is strong, real, or substantial likelihood that 
the challenged Government action will be repeated against 
the particular person,’’ it is eminently clear that peti- 
tioner’s case meets that test. As long as petitioner remains 
so clearly subject to the unfair hearing procedure against 
which he seeks relief, this Court has the power, consistently 
recognized since T'rans-Missouri and Southern Pacific, to 
adjudicate his case. A serious and real controversy con- 
tinues between petitioner and his Government over which 
this Court retains its constitutional power of adjudication. 
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Conclusion 


It is respectfully submitted that the judgment of the Dis. | 
‘trict Court be reversed with instructions to grant peti. | 
tioner appropriate declaratory and injunctive relief. 


Respectfully submitted, 
Josep L. Rava, Jk, “ 
Joun Srarp, ; 
EvuGENE GRESSMAN, 
1631 K Street, N.W., 
Washington 6, D.C. | 
Attorneys for Petitioner, 
Of Counsel: 
Harotp A. CRANEFIELD, 
Danret H. Po.urrt, 
Ricuarp Lipsrrz 
' 
(4881-9) 
Ce 
C, 
A 
C 


BRIEF FOR THE 
AMERICAN FEDERATION OF LABOR AND 
CONGRESS OF INDUSTRIAL ORGANIZATIONS 
AS AMICUS CURIAE 





INDEX 


Interest of the AFL-CIO 
Argument 


I. The Scope of Loyalty-Security Programs Is a 
Significant Factor in Determining the Consti- 
tutionality of the Programs’ Procedural Safe- 
guards 


II. The Scope of Federal Loyalty-Security Pro- 
grams 
A. Denial of Right of Confrontation as a 
Common Feature of the Programs 
. Federal Civilian Employees 
. Atomic Energy Commission 
. Industrial Personnel Security Program 
. Port Security Program 
. International Organizations Employees 
Loyalty Program 
. Military Personnel Security Program 


III. The Scope of State and Local Loyalty-Secu- 
rity Activities 
A. Public Employees’ Loyalty Oaths 
B. Administrative Programs 
C. Loyalty Inquiries Connected with State 

Licensing and Taxing 

IV., Summation: The Scope and Impact of Loy- 

alty-Security Programs 
Conclusion 


Q Hmeoaw 


Citations 
Cass: 
Adler v. Board of Education, 342 U.S. 485 
Cole v. Young, 351 U.S. 536 
Communist Party v. Subversive Activities Control 
Board, 351 U. S. 115 


46949 O—60—pt. 3 48 
1691 








1692 SECURITY AND CONSTITUTIONAL RIGHTS 


First Unitarian Church v. County of Los Angeles, 5C 
Jol U.S. 545 | 32 
Gerende v. Board of Supervisors, 341 U.S. 56 | De 
Greene v. McElroy, No. 180, October Term, 1958 Exe 
Harmon v. Brucker, 355 U.S. 579 1 
Kontgsberg v. State Bar of California, 353 U.S. 252 Ext 
Lerner v. Casey, 357 U.S. 468 7 
Mesarosh v. United States, 352 U.S. 1 Ext 
Parker v. Lester, 227 F., 2d 708 (9th Cir. 1955) 9 
Schware v. Board of Bar Examiners, 353 U.S. 232... | Ex 
Slochower v. Board of Higher Education, 350 U.S. 551 9 
Spetser v. Randall, 357 U.S. 513 | Ex 
Vitarelli v. Seaton, 253 F.2d 338 (D.C. Cir. 1958) "9 
Wireman v. Updegraff, 344 U.S. 183 ted 
FEDERAL STATUTES: } 
Atomic Energy Act, 68 Stat. 942, 42 U.S.C. §2165 Ind 
Hatch Act, Act of August 2, 1939, §9A, 53 Stat. 1148, 5 f 

U.S.C. §118}, 69 Stat. 624, 5 U.S.C. §§118 p-r Sal 

Lloyd-LaFollette Act, 37 Stat. 555, 5 U.S.C. §652 
Magnuson Act of 1950, 64 Stat. 427, 50 U.S.C. 8191 M1: 
P.L. 733, 64 Stat. 476, 5 U.S.C. §22-1 AF 
Veterans’ Preference Act, 58 Stat. 390, 5 U.S.C. §863 § 
State CoNnsTITUTION AND STATUTES: a 
As: 


Calif. Const., Art. 20, §19 
Calif. Educ. Code §§12600-12607 ] 
Calif. Govt. Code §§1027.5, 1028.1 

Md. Anno. Code Gen. Laws, Art. 85A (1957) 


9 Mass. Anno. Laws, c.264, 820 (1956) v 
N.Y. Laws 1949, ¢.360 Bre 
N.Y. Laws 1951, ¢.233, as amended’ by N.Y. Laws 1954, BN 

c.105 Co: 
Exrcurive Orpers, REGULATIONS, AND DIRECTIVEs: | ( 
Armed Forces Industrial Security Regulation, Dey 


September 21, 1956 | I 





SECURITY AND CONSTITUTIONAL RIGHTS 1693 


5 C.F.R. §§2.106(a) (7), 9.101(a) (Supp. 1956) 

99 C.F.R. $67.14 (Supp. 1958) 

Department of Defense Directive 5210.9, April 7, 1954 

Executive Order 9835, March 21, 1947, 12 Fed. Reg. 
1935 

Executive Order 10173, October 18, 1950, 15 Fed. Reg. 
7005 

Executive Order 10422, January 9, 1953, 18 Fed. Reg. 


239 
fExecutive Order 10450, April 27, 1953, 18 Fed. Reg. 
2489 7,9, 10 


Executive Order 10459, June 2, 1953, 18 Fed. Reg. 
3183 

Industrial Personnel Security Review Regulation, 
February 2, 1955 : 

Industrial Security Manual for Safeguarding Classi- 
fied Information, September 21, 1956 

Sample Security Regulations 


MISCELLANEOUS: 


AFL-CIO Resolution on Civil Liberties and Internal 
Security, December 7, 1955, AFL-CIO Constitu- 
tional Convention Proceedings (1955) 

Association of the Bar of the City of New York, 
Report of the Special Committee on The Federal 
Loyalty-Security Program (1956) 


Bontecou, The Federal Loyalty-Security Program 
(Cornell, 1953) 

Brown, Loyalty and Security (Yale, 1958) 

BNA Manual, Government Security and Loyalty .. 

Commission on Government Security, Report of the 
(1957) 5, 6, 7,9, 11, 12, 

Department of Defense, Jndustrial Personnel Security 
Review Program, First Annual Report (1956) .... 











1694 SECURITY AND CONSTITUTIONAL RIGHTS 


Fleischman, Kornbluh, and Segal, Security, Civil 
Liberties and Unions (AFL-CIO, Washington, 1957) 

Hearings before a Subcommittee to Investigate the 
Administration of the Federal Employees’ Security 
Program of the Senate Committee on Post Office 
and Civil Service, 84th Cong., 1st Sess., Pt. I (1955) 

Richardson, “The Federal Employee Loyalty Pro. 
gram”, 51 Col. L. Rev. 546 (1951) ................ 

World Almanac and Book of Facts (1959) ........., 

Yarmolinsky, ed., Case Studies in Personnel Security 
(1955) 


tion 
(AF 
for 


men 
prin 
Uni 
ing | 
trad 
with 





SECURITY AND CONSTITUTIONAL RIGHTS 1695 


INTEREST OF THE AFL-CIO 
This brief amicus curiae is filed by the American Federa- 
tion of Labor and Congress of Industrial Organizations 
(AFL-CIO) with the consent of the parties, as provided 
for in Rule 42 of the Rules of this Court. 


; The AFL-CIO is a federation of labor unions whose total 
- membership is approximately fourteen million. As the 
principal spokesman for organized working people in the 
United States, the Federation has set forth in the follow- 
ing terms its official position on the necessity for protecting 
traditional American freedoms against both attack from 
without and erosion from within: 


“This Federation is proud that the labor unions 
of America have traditionally stood in the forefront 
of the fight for the preservation and expansion of 
individual civil liberties. We are proud, too, that the 
unions comprising this Federation were among the 
first to point out and take steps against the dangers 
to our freedom and security posed by international 
Communism. The fight to protect this nation against 
Communist aggression must be carried on with vigor 
and determination. But the Communist threat must 
and can be met without endangering our traditional 
liberties or impinging upon the freedoms guaranteed 
by the Bill of Rights.” AFL-CIO Resolution on Civil 
Liberties and Internal Security, December 7, 1955, 
AFL-CIO Constitutional Convention Proceedings, p. 
113 (1955). 
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A great number of the members of unions affiliated with who 
the AFL-CIO hold jobs that are covered by one or another | __fron 
of the various government loyalty-security programs. The | of tl 
largest group of members affected, probably well in excess | _tutic 
of a million, are employed by private firms doing defense | __ inte: 


work under federal government contracts. These workers | of t! 
are subject to the Industrial Personnel Security Program cedu 
which is under consideration in the present case. In addi. no J 
tion, many thousands of AFL-CIO members are ¢oy. tutic 
ered by the Atomic Energy Security Program or the Port | the 
Security Program. A smaller number are subject to the | erat: 
two other main federal programs, the Government Per. | 

sonnel Security Program embracing civilian employees L 1 
of federal departments and agencies, and the Military : 


Personnel Security Program. : 


Other AFL-CIO members fall within the expanding TI 
ambit of loyalty-security programs run by states or shall 
municipalities, or by private industries acting on their own | of p 
initiative. The programs of private parties, operated with- | this 
out governinent sanction, will not be discussed in this Brief | y. B 
since they pose legal questions different from those at issue | Ranc 
in this case. this | 

Union officials and union lawyers have expended ‘8 5 
much time and effort to avert or right injustices under °°" 
the various loyalty-security programs.’ We have become ‘'®45 
convinced that certain features of these loyalty-security 
programs, notably the use of statements by informants | 


1 See Fleischman, Kornbluh, and Segal, Security, Civil Liberties and ‘ 
Unions, pp. 9-11, 16-20, 28-38 (AFL-CIO, Washington, 1957). 





ty 


ts | 


md 


SECURITY AND CONSTITUTIONAL RIGHTS 1697 


whose identity is kept secret from the accused and often 
from the adjudicating boards, constitute a denial of some 
of the basic rights guaranteed by the United States Consti- 
tution. As a labor organization the AFL-CIO is directly 
interested in seeing that union members are not deprived 
of the means of a livelihood through tnconstitutional pro- 
cedures. In a larger sense, we are interested in seeing that 
no American is deprived of the full exercise of his consti- 
tutional liberties, and that the nation is not deprived of 
the traditions of fair play that are essential to the demo- 
eratic process. 


ARGUMENT 
I. The Scope of Loyalty-Security Programs Is a Significant 
Factor in Determining the Constitutionality of the Programs’ 
Procedural Safeguards. 


The essence of due process is that governmental action 
shall not be arbitrary. A reasoned, discriminating exercise 
of power has been the standard consistently imposed by 
this Court. Wieman v. Updegraff, 344 U.S. 183; Slochower 
v. Board of Higher Education, 350 U.S. 551; Speiser v. 
Randall, 357 U.S. 513. In Wieman v. Updegraff, supra, 
this Court unanimously struck down a state statute requir- 
ing school teachers to take an oath denying affiliation with 
certain designated subversive organizations. The Court 
reasoned (pp. 191-192): 


“Indiscriminate classification of innocent with knowing 
activity must fall as an assertion of arbitrary power. 
The oath offends due process.*** 


“We need not pause to consider whether an abstract 
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right to public employment exists. It is sufficient to 
say that constitutional protection does extend to the 


public servant whose exclusion pursuant to a statute | 


is patently arbitrary or discriminatory.” 

To avoid arbitrary action in the administration of the 
loyalty-security programs, it is necessary “to balance the 
public’s interest in security and the Government’s right to 
assure it, on the one hand, as against the liberties of the 
individual, on the other.” Parker v. Lester, 227 F. 2d 708, 
716 (9th Cir. 1955) ; ef. Slochower v. Board of Higher Edu. 
cation, 350 U.S. 551, 555. 


Having marked out these general principles, we will | 


avoid burdening the Court with a repetition of the legal 
arguments fully set forth by petitioner in the present case, 
and by the petitioner and by the American Civil Liberties 
Union as amicus curiae in the similar case pending before 
this Court, Greene v. McElroy, No. 180, October Term, 
‘1958. We believe, however, that if the Court is to strike a 
proper halance between the supposedly conflicting interests 
of national security and individual liberty, there should 
be placed before it data on the scope, methods, and impact 
of lovalty-security programs throughout the country. It is 
our purpose to supply the Court, in summary form, with 
such data. 


We consider that this information bears directly on the 
basic issue now before the Court.? The possibility of injury 
to the public must be weighed against the possibility of 
injury to the individual. If the worst effect of the loyalty- 
security programs were the discharge of a Los Alamos 
physicist or a State Department policy maker on the basis 
of the confidential reports of a professional FBI under- 
cover agent, it may be concluded that the national interest 


?In addition, information regarding the various loyalty-sccurity pro- 
grams should be valuable since it is obvious that the decision in the 
present case may have serious implications as to the constitutionality of 
other programs, even though the Court will only adjudicate the actual 
controversy before it. 
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in concealing counterespionage operations would have to 
prevail over the individual’s interest in confronting the 
informant. However, when these programs reach nearly 
one-fifth of the nation’s work force, thus subjecting the 
Pentagon gardener, the high school algebra teacher, and 
the labor union shop steward to the threat of discharge 
and loss of reputation on the basis of tales told by the 
neighborhood gossip or a disgruntled former employer, 
then it is our opinion that the balance swings to the side 
of the individual’s interest in a full opportunity to face 
and rebut his accuser. 


Our single thesis is that the very scope of these loyalty- 
security programs requires, at the least, a rational classifi- 
eation of the types of information that may be used against 
persons in various types of positions before attaching to 
them the infamous badge of “loyalty-security risk.” To act 
otherwise, we submit, is to act with the arbitrariness that 
is offensive to due process. 


In presenting the following general discussion of the 
loyalty-security programs, we have drawn on several 
authoritative studies which have appeared in recent years, 
principally those by Eleanor Bontecou, the Bar Association 
of New York City, the Commission on Government Secu- 
rity, Professor Ralph S. Brown, Adam Yarmolinsky, and 
the Department of Defense.* 


*For the genesis and early development of loyalty-security programs, 
see Bontecou, The Federal Loyalty-Security Program (Cornell, 1953). 
Reviews and critiques by two separate groups of Jeading lawyers, educa- 
tors, and public officials are contained in the Association of the Bar of the 
City of New York, Report of the Special Committee on The Federal 
Loyalty-Security Program (1956) and Report of the Commission on 
Government Security (1957). A searching appraisal by an individual ex- 
pert will be found in Brown, Loyalty and Security (Yale, 1958). Mlu- 
minating examples of the workings of the programs are provided by 
Yarmolinsky, ed., Case Studies in Personnel Security (1955). An official 
apologia is Department of Defense, Industrial Personnel Security Review 
Program, First Annual Report (1956). 
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We will consider in order the loyalty-security programs 


eonducted by the fedéral government and those conducted | 


by state and local governments. 


II. The Scope of Federal Loyalty-Security Programs. 


A. Denia or Ricut or ConFRONTATION AS A 
ComMMoN FEATURE OF THE PROGRAMS 


The federal government currently operates at least five | 
different loyalty-security programs. They apply to groups | 
in hoth federal and private employment. A common denoni- 


nator of all these programs is the use of investigative 


agency files containing statements by secret informers, | 


The person charged does not see these files. He does not 
know the identity of the informers. Even the members of 
the various adjudicating boards usually do not know the 
identity of the informers. In the present case the Hearing 
Board apparently rejected the sworn testimony of peti- 


tioner and eleven witnesses regarding petitioner’s anti- | 


Communist activities in his labor union, and accepted the 
story of the unknown informers. The Board refused to say 
what, if anything, it knew about the informants. (Petition 
for Writ of Certiorari, pp. 4-6). This Court has already 
had occasion to see that even “professional informers” in 
security cases may be guilty of lying and perjury. Com. 
munist Party v. Subversive Activities Control Board, 351 
U.S. 115; Mesarosh v. United States, 352 U.S. 1. 


The secrecy with which the government shrouds casual 
informants, as distinguished from professional undercover 
agents, is apparently based on the belief of such agencies 


as the Federal Bureau of Investigation that otherwise their | 


sourees of information would dry up.‘ This belief has been 
questioned in both judicial and academic quarters, on the 
ground that it is unproven in fact and that it is an un- 


* See statement made by FBI Director J. Edgar Hoover before Loyalty 
Review Board in 1947, quoted in Report of the Commission on Govern- 
ment Security, pp. 657-658 (1957). 
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warranted reflection on the willingness of loyal Americans 
to supply their government with information needed to 
combat subversion. Parker v. Lester, 227 F. 2d 708, 718 
n. 17 (9th Cir. 1955); Brown, Loyalty and Security, p. 396 
(Yale, 1958). The Commission on Government Security 
has also disapproved the admissibility of information 
supplied by unidentified casual informants.’ 


In any event, the practice of utilizing the statements of 
secret informers goes back to the original Executive Order 
9835, March 21, 1947, 12 Fed. Reg. 1935, which established 
the Truman “loyalty program.” Part IV, section 2 of that 
Order provided that “the investigative agency may refuse 
to disclose the names of confidential informants.” Other 
loyalty-security programs have continued the practices of 
the original Truman program. Thus, section 9(k) of the 
Sample Security Regulations attached to Executive Order 
10450, April 27, 1953, 18 Fed. Reg. 2489, which set up the 
Eisenhower security program, declares: 


“The board shall reach its conclusions and base its 
determination on the transcript of the hearing, to- 


gether with such confidential information as it may 
have in its possession.” 


Similarly, the hearing procedure in the é¢ase at bar was 
governed by a Department of Defense Regulation which 
denies an accused the right to face his accuser.* 


Significantly, all these authorizations for denying con- 
frontation are framed in absolute, arbitrary terms. No 


5 7d., pp. xviii, 670. 

*“No classified information, nor any information which might compro- 
mise investigative sources or methods or the identity of confidential in- 
formants, will be disclosed to any contractor or contractor employee, or 
to his lawyer or representatives, or to any other person not authorized to 
have aceess to such information.”’ Industrial Personnel Security Review 
Regulation, 32 C.F.R. § 67.1-4 (Supp. 1958). 

The text of the Sample Security Regulations prepared by the Attorney 
General for federal agencies is contained in BNA Manual, Government 
Security and Loyalty, p. 15:101. 
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distinction is made between the casual informant and the 
undercover agent. No distinction is made between the 
person charged who is in a highly sensitive position, and 
the person charged who is in a position having no substan- 
tial relationship to the national security. 

Professor Brown of Yale Law School has supplied the 
following tabulation of the frequeney with which govern. 
ment witnesses have appeared at hearings in a sample 
selection of 326 cases arising under the various federal 
personnel security programs :’ 


Witnesses for Government at First or Only Hearing 
No. Percentage 


One or two 17 5 
Three or four 3 1 
None 226 70 
Unknown 12 3 
No hearing held 07 21 

326 100 


In short, out of the 247 cases for which the figures are 
known and in which hearings were held, there was no 
confrontation in 227, or 92 per cent, of the first or only 
hearings. 


B. Feperau Crvitian EMpLoyees 

Loyalty-security programs for civilian personnel in fed- 
eral employment will be considered first, since they may be 
fairly designated as the prototypes for-all the other pro- 
grams. 

As of June 30, 1958, there were 2,382,237 paid civilian 
employees of the federal government, excluding employees 
of the Central Intelligence Agency.’ In one way or an- 


7 Brown, Loyalty and Security, Appendix B, p. 491, Table 8 (Yale, 
1958). The cases were collected in 1955 under the direction of Adam 
Yarmolinsky on a commission from the Fund for the Republic. Data were 
tabulated statistically by the Burcau of Social Science Research, Inc., of 
Washington, D. C. 


8 World Almanac and Book of Facts, pp. 75-76 (1959). Data supplied 
by United States Civil Service Commission. 
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other, they are all subject to discharge on loyalty-security 
grounds.” 


By far the largest number of the federal employees sub- 
ject to loyalty-security procedures have been those in the 
Executive Branch covered by the original Truman lovalty 
program, established pursuant to Executive Order 9835, 
March 21, 1947, or by its successor, the Eisenhower security 
program, established pursuant to Executive Order 10450, 
April 27, 1953. 


Executive Order 10450 attempted to establish a compre- 
hensive security program for all departments and agencies 
of the federal government, and in effect for all employees 
therein. Section 8(a) provided the standard that the em- 
ployment of any person must be “clearly consistent with 
the interests of the national security.” Procedures under 
the Order were to be in accordance with those provided by 
P.L. 733, 64 Stat. 476, 5 U.S.C. §22-1, the principal statu- 
tory basis for the Order. P.L. 733 allows the summary 
suspension of employees by agency heads “when deemed 
necessary in the interest of national security,” but grants 
the right of an agency hearing before final termination of 
employment to citizens holding permanent or indefinite 
appointments. 


In Cole v. Young, 351 U.S. 536, this Court held that P.L. 
733 was intended to apply only to positions invested with 
the “national security,” and that the Executive Order was 
unauthorized insofar as it applied the summary procedures 
of P.L. 733 to “nonsensitive” positions. 


The Personnel Security Program established by Execu- 
tive Order 10450 remains in effect, of course, for civilian 
employees of the Executive Branch who are in “sensitive” 


* However, the relatively few employees of the Congress and of the 
Judicial Branch have been little affected. Report of Commission on Gov- 
ernment Security, pp. 101-107 (1957). See also Brown, Loyalty and 
Security, p. 23 n.4 (1958). 
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positions. They constitute probably one-fourth to one-third | 


of the federal civilian work force.” All federal employees 
continue subject to the Hatch Act,” which bars federal 
employment to persons advocating the overthrow of our 
constitutional form of government. Furthermore, about 
85 per cent of the federal civilian employees are in the 
competitive civil service."* These employees are covered 
by a Civil Service Commission regulation specifically deny. 


oe 


ing appointment where there is “reasonable doubt as to | 


the loyalty of the person involved.””* 


The fact that Cole v. Young only resulted in a restric. | 


tion on the use of Executive Order 10450 in the Executive 
Branch, and not in any change in the practice of denying 
the right of confrontation even in security cases involving 
holders of nonsensitive positions, is starkly illustrated by 
-Vitarelli v. Seaton, 253 F. 2d 338 (D.C. Cir. 1958). Here 
an employee in a nonsensitive post was originally dis- 
charged under Executive Order 10450, after being accorded 
a “hearing” where no witnesses appeared against him. 
After Cole, the Secretary of the Interior finished off the 


10 Figures of 500,000-600,000 have been supplied by the Chairman of 
the Civil Service Commission. N. Y. City Bar Assn., Report on the Federal 
Loyalty-Security Rrogram, p. 146 (1956). See also Brown, pp. 239-240, 


11 Originally, the Act of August 2, 1939, §9A, 53 Stat. 1148, 5 U.S.C. 
§118}. Codified by the expanded Act of August 9, 1955, 69 Stat. 624, 
5 U.S.C §§118p-r, which also codified appropriation riders barring sub- 
versives. 


12N. Y. City Bar Assn., Report, p. 55; Brown, Loyalty and Security, 
p. 401. 


135 C.F.R. §$2.106 (a) (7) (Supp. 1956) ; see also 5 C.F.R. §9.101 (a) 
(Supp. 1956), making the grounds for disqualification of an applicant 
(such as disloyalty) sufficient cause for removal of an employee. Some 
procedural safeguards are provided by the Lloyd-LaFollette Act, 37 Stat. 
555 as amended, 5 U.S.C. §652 (charges, opportunity to reply, and written 
decision for employees in competitive Service), and by the Veterans’ Pref- 
erence Act, 58 Stat. 390, as amended, 5 U.S.C. §863 (appeal and appear- 
ance before CSC for veterans having completed probationary period). 
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business by merely expunging the references to 10450 and 
upholding the employee’s discharge. This case is now pend- 
ing before the Court on certiorari as No. 101, October 
Term, 1958. 


In addition to the approximately two-and-a-half million 
federal employees subject to loyalty-security scrutiny, there 
are about two million other persons listed. by the Civil 
Service Commission as not eligible for government serv- 
ice.* Generally, federal job applicants are granted no 
procedural rights at all, and may not even know why they 
have been rejected.’ 


C. Atomic Enercy Commission 


Under express statutory authorization contained in the 
Atomic Energy Act,’* the Atomic Energy Commission con- 
ducts its own loyalty-security program for Commission 
employees and for those employees of the Commission’s 
private contractors whose work gives them access to classi- 
fied information. 


Insofar as the Commission’s program applies to its own 
employees, it embraces about 7000 persons already counted 
in the previous section as federal civilian emplovees. How- 
ever, the main impact of the Atomic Energy program is 
on the employees of private firms constructing or operat- 
ing installations under contract with the Commission. 


At any one time, up to about 150,000 men are working 
on Commission projects, though not all these employees 
may have to be cleared.’ The Commission has reported 
that from 1947 to 1955, 503,810 persons were investigated." 


“N.Y. City Bar Assn., Report, p. 115. 

'SJd., p. 109-110. This has generated remedial recommendations. /d., 
pp. 16-17; Report of Commission on Government Security, pp. 51-52. 

668 Stat. 942, 42 U.S.C. §2165. 

" Brown, Loyalty and Security, pp. 61-62. 

N.Y. City Bar Assn., Report, p. 220. 
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The Commission has two types of clearances, “L” for | 


aceess to Confidential material only, and “Q” for access to 


Secret and above. Commission procedures appear more | 


nearly fair than those of other agencies, with one of the 


Ee -~ 


exceptional features being the right of applicants to secure | 


a hearing.” 


D. InpustriaL Personne. Security ProcraM 


The security program under consideration in the case 
at bar, the program of greatest concern to labor, is the 
Industrial Personnel Security Program. It is operated 


by the Department of Defense without specific statutory | 


authorization. Its procedures are spelled out in elaborate 
security provisions embodied in contracts between private 
firms and the armed services.” Approximately 3,000,000 
employees having access to classified information are coy- 
ered by this program.” 


The program requires both facility clearance and per- 
sonnel clearance. A contractor’s plant and key officials 
must first be cleared. Then the contractor must solicit 
clearance for any employees who are to have access to 
Secret or Top Secret material. In all instances the stand- 
ard for clearance is that it must be clearly consistent with 
the interests of national security.” 


One distinctive element of the program is of particular 


1° Report of Commission on Government Security, pp. 207-209. 


2° Pertinent Defense Department regulations are the Armed Forces In- 
dustrial Security Regulation, September, 21, 1956 (for military depart- 
ments); Industrial Seeurity Manual for Safeguarding Classified Infor- 
mation, September 21, 1966 (for defense contractors); Industrial Person- 
nel Security Review Regulation, February 2, 1955 (procedure governing 
appeals). The texts of these regulations are contained in BNA Manual, 
Government Security and Loyalty, p. 25:1 ff. 


™N. Y. City Bar Assn., Report, p. 64; Brown, Loyalty and Security, 
p. 179 n.16. 


33 Report of Commission on Government Security, pp. 259-260. 
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interest to unions. The contractor himself can clear 
an employee for access to Confidential, the most common 
classification, affecting 2,000,000 employees. And in fulfill- 
ing this function some contractors have resorted to ill- 
qualified private investigative agencies.”* If management 
determines that in its judgment there is “derogatory infor- 
mation” about an employee, further processing is left to 
the military department having security cognizance of the 
facility. Denial of security clearance need not necessarily 
mean dismissal for the employee, if the employer is able 
and willing to transfer him to a “nonsensitive” position. 
Union experience, however, has been that employers seldom 
show much sympathy in such situations.* 


In its procedural arrangements, the Industrial Security 
Program provides for centralized screening and final re- 
view in Washington, with the employee having the right 
to appear before one of three regional hearing boards 
located in New York, Chicago and San Francisco.” At no 
stage, of course, does there exist the right of confrontation. 


E. Port Security Procram 


The Port Security Program is based on the Magnuson 
Act of 1950,% implemented by Executive Order 10173, 
October 18, 1950, 15 Fed. Reg. 7005, as amended. The pro- 
gram applies to practically all seamen on American mer- 
chant vessels and to harbor workers in restricted ports, 
with the standard being that the person’s presence “would 
not be inimical to the security of the United States.’ 


*8 Brown, Loyalty and Security, p. 64. 


*%* A Director of Security at Republic Aviation has stated: “Fire ’em. 
That’s my answer to anyone who asks me how to handle security risks in 
his plant.” Quoted in Fleischman, Kornbluh and Segal, Security, Civil 
Liberties and Unions, p. 35 (AFL-CIO, Washington, 1957). 

* Report of Commission on Government Security, pp. 262-263. 

* 64 Stat. 427, 50 U.S.C. $191. 


** Renort of Commission on Government Security, pp. 343-345. 


46949 O—60—pt. 3 49 
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Administration of the program is the responsibility of 


the Coast Guard. Certain notice and hearing procedures | 
have already been condemned as a denial of due process | 


in Parker v. Lester, 227 F. 2d 708 (9th Cir. 1955). 


The program is unique in that it applies to persons who 


are in private employment having no direct ties whatever | 
to the government. Furthermore, it is peculiarly capable | 


of inflicting harm, since a seaman denied clearance is effec. 
tively barred from pursuing his normal calling anywhere 
on ships of domestic registry. The Special Committee of 
the New York City Bar Association has recommended that 
the Port Security Program be abolished.” 


The Coast Guard reported that as of December 31, 
1955, clearance under the Port Security Program had been 
granted to 425,334 seamen and 395,271 longshoremen.” 


F. INTERNATIONAL ORGANIZATIONS EMPLOYEES 
LoyaLty Procram 


Executive Order 10422, January 9, 1953, 18 Fed. Reg, 
239, as amended by Executive Order 10459, June 2, 1953, 
18 Fed. Reg. 3183, established an International Organi- 
zations Loyalty Board .in the Civil Service Commission. 
This board makes an “advisory determination” regarding 
any “reasonable doubt as to the loyalty” of any American 
employed by the United Nations, its specialized agencies, 
or the other forty-odd international organizations in which 
the United States participates. The power of final decision 
on retention naturally resides with the international organi- 
zation. As of April, 1956, there were 3100 American citi- 
zens covered by the program.” The Special Committee of 
the New York City Bar Association has concluded that this 
loyalty program for international employees is so irra- 


28 N. Y. City Bar Assn., Report, p. 143. 
29 Jd., p. 115. 
% Jd, p. 221. 
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tional, useless, and actually harmful to the interests of the 
United States and its citizens that it should be abolished.” 


G. Mrurrary Personne. Security Procram 


The present military security programs covering the 
approximately 2,600,000 members of the armed forces are 
based on Department of Defense Directive 5210.9, April 7, 
1954, as amended.” 


In general, the standards, criteria, and procedure are 
much like those in the programs for federal civilian em- 
ployees. Certain distinctive features, however, deserve 
special mention. 


There is a huge turnover in the military service. Under 
the draft, millions of young men are exposed to the rigors 
of a loyalty-security check without any voluntary action 
on their part. Furthermore, military personnel remain 
subject to possible security proceedings even after they 
have completed active duty, if they are transferred to 
the reserve. As of September 30, 1956, this subsidiary 
group of persons covered by the military programs totaled 
approximately 4,000,000.°** 


A special problem is presented by the issuance of less- 
than-honorable discharges. In Harmon v. Brucker, 355 U.S. 
579, this Court held that such discharges could not be is- 
sued on the basis of an individual’s activities prior to entry 
into the service. This did not necessarily mean that these 
official stamps of disapprobation will not be affixed on the 
basis of an individual’s activities while in the nebulous 
reserve status. And of course Harmon did not stop the 


"1 Jd., pp. 145-146. 

* The DOD Directive, together with the implementing regulations of the 
Army, Navy, and Air Force, are set forth in BNA Manual, Government 
Security and Loyalty, p. 31:51 ff. For figures on the armed forces, see 
World Almanac and Book of Facts, pp. 734-735. (1959). 


* Report of Commission on Government Security, p. 111. 
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military from applying the brand of dishonor in reliance 
on the word of secret informers. 


III. The Scope of State and Local Loyalty-Security Activities, 


Most states and many local communities have devised 
their own procedures for combating the danger of subver. 
sion.** Such loyalty-security inquiries may be classified 
under three broad headings: 


1. Public employees’ loyalty oaths; 


2. Administrative programs analogous to those 


for federal personnel; and 


3. Loyalty-security inquiries in connection with 
state licensing and taxing power. 


A. Punuic Exprtorers’ Lovatty Oatus 


At least twenty-five states, including the newest, plus 
the territory which hopes to become the next admitted, have 
registered their opposition to the international conspiracy 
by requiring all public employees, including teachers, to 
take a loyalty oath.” Unlike traditional constitutional 
oaths, which are merely a pledge to uphold the Constitution 
and the laws, these test oaths require an employee to swear, 
variously, that he is not subversive, or that he has never 
heen subversive, or that he will not be subversive while in 
the public employ. 


34 Most of the material on state and local action has been adapted from 
Brown, Loyalty and Security, pp. 92-118, 


85 Alaska, Arkansas, California, Florida, Georgia, Hawaii, Idaho, Illi- 
nois, Kansas, Louisiana, Maryland, Massachusetts, Minnesota, Mississippi, 
Montana, Nebraska, New Hampshire, New Jersey, Ohio, Oklahoma, 
Oregon, Pennsylvania, South Dakota, Texas, Washington, and West 
Virginia. Teachers have been singled out from other employees to take a 
traditional “constitutional” oath in Colorado, Indiana, Michigan, Nevada, 
New York, North Dakota and Vermont. 
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Frequently there is no specific means provided for en- 
forcing such test oaths. But failure to execute them “satis- 
factorily” usually means automatic loss of employment, 
even though the refusal is clearly only a reflection of 
conscientious objection.” False swearing may result in a 
perjury indictment. 


The scope of the coverage of loyalty oaths will be in- 
eluded in the estimated totals in the next section on adminis- 
trative programs. 


B. ADMINISTRATIVE PRoGRAMS 


More elaborate security procedures, bearing an evident 
kinship to the federal programs, are provided by Alabama, 
California, Connecticut, Florida, Georgia, Indiana, Louisi- 
ana, Maryland, Massachusetts, Michigan, Mississippi, New 
Hampshire, Ohio, Pennsylvania, Texas and Washington, 
and by Baltimore, Los Angeles, and New York City. 


The Maryland Ober Law has served as a model for about 
a dozen states.” All Maryland state agencies must screen 
applicants for possible subversion, and must discharge 
incumbents wherever “reasonable grounds” exist for the 
helief they are subversive. A special assistant attorney 
general enforces the Act. Private edueational institutions 
receiving state funds must set up machinery to ferret out 
subversive persons on their staffs. 


California and New York have originated their own sys- 
tems. In California, all public emplovees are subject to 


% Brown, Loyalty and Security, p. 94n.6. 


Md. Anno. Code. Gen. Laws, Art. 85A (1957), upheld in part in 
Gerende v. Board of Supervisors, 341 U.S, 56 (confrontation not an issne). 
The Ober Law was followed in Florida, Georgia, Maryland, Mississippi, 
New Hampshire, Ohio, Pennsylvania, and Washington. The Maryland Law 
has been combined with the Massachusetts Anti-Communist Law, 9 Anno. 
Laws of Mass., ¢.264, §20 (1956), in Alabama, Louisiana, Michigan, and 
Texas. 
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dismissal if they refuse to answer questions about past as 


well as present subversive activities and associations," 
The responsibility for establishing and administering the 
adjudicative process rests with the employing agency. 


The first out-and-out state “security risk” statute was 
adopted by New York. Administered by the State Civil 
Service Commission, this law authorizes the transfer, 
suspension, or discharge of employees in “security” posi- 
tions, such as subway conductors. In addition, New York 
has the Feinberg Law,” which authorizes the Board of 
Regents to use a list of subversive organizations, like the 
Attorney General’s list, in determining the lovalty of New 
York teachers. A teacher’s membership in a listed organi- 
zation creates a presumption of disloyalty. 


The best estimate is that there are up to 2,500,000 non. 
professional public employees and up to 1,000,000 profes. 
sionals (of which the largest group by far consists of pub- 
lic schoo] teachers) exposed to state or local loyalty-security 
tests of one kind or another, generally of a high intensity.” 
This’ makes a total ranging perhaps between three and 
three-and-a-half million individuals. 


C. Loyauty Inquiries CoNNECTED WITH 
State LICENSING AND TAXING 


Lawyers have borne the brunt of state efforts to rid the 
licensed professions of any possible taint of subversion. 
Test oaths are required by Alaska, Colorado, Kentucky, 


38 Calif. Govt. Code §§1027.5, 1028.1 (for all emplovecs except teachers); 
Calif. Educ. Code $§12600-12607 (for teachers). 

39N. Y. Laws 1951, ¢.233, as amended by N. Y. Laws 1954, ¢.105, and 
reenacted periodically. Upheld in Lerner v. Casey, 357 U.S. 468 (confron- 
tation not an issue). 

“oN. Y. Laws 1949, ¢.360. Upheld in Adler v. Board of Education, 
342 U. S. 485 (confrontation not an issue). 


“! See Brown, Loyalty and Security, pp. 166-169, 178. 
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Oklahoma, and Washington. Furthermore, applicants for 
the bar in about one-third of the states must complete 
forms under oath which contain questions dealing directly 
with lovalty matters. Certain arbitrary aspects of these 
systems have already engaged the attention of this Court.* 


The incidence of loyalty tests in @onnection with other 
occupational licensing is sporadic and on occasion wryly 
amusing: pharmacists in Texas, waterfront employees in 
the port of New York, professional boxers and wrestlers 
in Indiana, and insurance salesmen and at least one piano 
dealer in the Distriet of Columbia.** 


Article 20, §19 of the California State Constitution pro- 
hibits subversives from receiving a tax exemption under 
state law. Without passing on the state constitutional pro- 
vision itself, this Court has already struck down as a denial 
of due process California’s implementing legislation as it 
applied to a veteran and a church claiming property-tax 
exemptions.** 


The number of persons affected by loyalty inquiries con- 
nected with the exercise of state or local licensing and 
taxing powers is unknown. 


IV. Summation: The Scope and Impact of Loyalty- 
Security Programs. 


Figures have already been provided for the estimated 
coverage of each of the broad eategories of federal and 
state lovalty-security programs. In seeking to obtain a 
combined estimate in round figures for the direct coverage 
of all the programs at the present time, several special 
allowances will be made. The two million persons listed 


* Schware Vv. Board of Bar Examiners, 353 U.S. 232; Koniqsberq v. 
State Rar of California, 353 U.S. 252. 

Brown, Loyalty and Security, p. 118. 

' Speiser Vv. Randall, 357 U.S. 513; First Unitarian Church vy. County 
of Los Angeles, 357 U.S. 545. 
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by the Civil Service Commission as ineligible for govern. 
ment employment will not be counted. The four million 
reservists technically subject to the military program will 
not be counted. Finally, since the only official figures avail. 
able on the Port Security Program are the total clearances 
of $00,000, an arbitrary figure of 300,000, or about one. 
third, will be chosen to represent a rough estimate of cur. 
rent exposure. With these allowances, the result is: 


In thousands 


Federal Civilian Employees 2400 
Atomie Energy Commission 150 
Industrial Personnel 3000 
Port Security 300 
Infernational Organizations 3 
Military Personnel 2600 
State and Local Employees 3900 

Total, round off to 12,000 


Professor Brown of Yale Law School has provided a 
different type of tabulation of current loyalty test exposure, 
figured according to the profession or occupation of the 
einployee rather than the particular governmental pro- 


grain. His totals follow :* 
In thousands 


Professions, including teachers 1600 
Managers 300 
Government and military 7200 


Extractive industry +e 
Manufacturing, construction, transport, 


utilities 4500 
Trade, service, finance - 
Agriculture 3 

Total, round off to 13,500 


These figures include an estimate of ahout one-and-a-half 
million persons who are subject to a loyalty-security check 


*5 Brown, Loyalty and Security, p. 181. 
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by employers acting on their own initiative. Eliminating 
this group, there are left roughly 12,000,000 persons out 
of a total working population of 65,000,000 who are pres- 
ently exposed to loyalty scrutiny of some sort under pro- 
grams conducted or sponsored by the federal or state and 
jocal governments. 


Of this vast contingent of 12,000,000 persons, only a 
small proportion are in positions which can reasonably be 
regarded as related to the national security. Restricting its 
studies to the approximately 6,000,000 persons whom it 
estimated as being covered by the civilian security pro- 
grams of the federal government, the Special Committee of 
the New York City Bar Association concluded that cover- 
age could properly be reduced to less than 1,500,000. The 
Committee cited official figures to the effect that there are 
only between 500,000 and 600,000 sensitive civilian federal 
positions, and only 800,000 positions in the Industrial 
Security Personnel Program involving access to Secret or 
Top Secret material.“* Professor Brown estimates that 
with the military included, the programs with some basis 
in security considerations now reach between seven and 
eight million persons. He believes that by restricting cover- 
age to sensitive positions the total embraced by all the 


security programs could be cut to not much more than 
2,000,000.*" 


To Professor Brown is also owed a debt for advancing 
into the tangled thicket of official figures, and coming out 
with a considered calculation of the total number of dis- 
missals, or denials of clearance equivalent to dismissals, 
under the various security programs. A summary of his 
findings is as follows :* 


“N.Y. City Bar Assn., Report, p. 146. 
** Brown, Loyalty and Security, p. 253. 


**Id., p. 182. For detailed estimates, see id., Appendix A, pp. 487-488. 
Detailed statistics from official sources are contained in N. Y. City Bar 
Assn., Report, Appendix A, pp. 219-226. 
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All federal employees, including military 3900 
Private employees subject to federal 





programs 0400 
State and local government employees 1000 
Self- and privately employed 1200 

Total 11,500 


From this total should be struck the estimate of 1200 
persons who lost employment through private screening. 
This leaves a round figure of 10,000 individuals who have 
been denied clearance in programs cperated under govern. 
mental authority. 


Regardless of whether a charged employee is cleared or 
not, a security proceeding may be very costly to him in 
terms of both time and money.” And almost completely 
incalculable is the damage to democratic traditions, to em- 
ployee morale, to the inquiring mind.” 

In assessing the reasonableness of this quest for security 
via the testing of ideology,” it seems not inappropriate to 
add one final item to the scales, now that we have placed 
in the balance the scope and impact of the programs. Meas. 
ured by the goal apparently aimed at, this is the achieve. 





49 In the sample selection of 326 cases referred to in note 7 supra, at 
least 65 per cert of the proceedings resulted in clearances. Nevertheless, 
65 per cent of the persons under charges were discharged or suspended 
without pay pending final disposition of the case. About 60 per cent of 
the cases took more than six months to process. In 25 per cent of the 
eases counsel] fees ranged from $200 to $499, and in about 30 per cent 
they were $500 or more. Brown, Loyalty and Security, Appendix B, pp. 
493-494, Tables 13-15, 17. 

50 A survey of opinion on the “intangible costs” is made in N. Y. City 
Bar Assn., Report, pp. 124-133, 212-215. 

51 That the thrust of questioning in security hearings is primarily ideo- 
logical will be seen from Brown, Loyalty and Security, pp. 42-43, and 
Appendix B, p. 492, Table 9. Cf. Yarmolinsky, ed., Case Studies in Per- 
sonnel Security (1955). 
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ment of the myriad loyalty-security programs and their 
array of secret informers: so far as is known, there has 
been uncovered by these procedures not one single spy 
or saboteur or revolutionary.” 


CONCLUSION 


For the foregoing reasons and for the reasons stated in 
the Brief for Petitioner, the judgment of the Court of 
Appeals should be reversed. 


Respectfully submitted, 


J. ALBERT WoLL 
General Counsel, AFL-CIO 
Rosert C. Mayer 
THEODORE J. St. ANTOINE 
815 15th Street, N.W. 
Washington 5, D. C. 


Tuomas E. Harris 


Associate General Counsel, AFL-CIO 
815 16th Street, N.W. 
Washington 6, D. C. 


February, 1959 


82 Statement of Loyalty Review Board Chairman Seth S. Richardson, 
“The Federal Employee Loyalty Program,” 51 Col. L. Rev. 546, 556 
(1951); questioning of Civil Service Commission Chairman Philip Young, 
Hearings before a Subcommittee to Investigate the Administration of 
Federal Employees’ Security Program of the Senate Committee on Post 
Office and Civil Service, 84th Cong., Ist Sess., Pt. 1, pp. 707-708 (1955) ; 
Brown, Loyalty and Security, p. 36n.21. See also cases collected in De- 
partment of Defense, Jndustrial Personnel Security Review Program, 
First Annual Report (1956); Yarmolinsky, ed., Case Studies in Per- 
sonnel Security (1955). 
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DECISIONS IN SELECTED COURT CASES INVOLVING 
FEDERAL LOYALTY SECURITY PROGRAMS 


SUPREME COURT OF THE UNITED STATES 
No. 442.—OctosBer Term, 1955. 


Kendrick M. Cole, On Writ of Certiorari to the 


Petitioner, United States Court of 
v. Appeals for the District 
Philip Young et al. of Columbia Circuit. 


[June 11, 1956.] 


Mr. Justice Haruan delivered the opinion of the 
Court. 


This case presents the question of the meaning of the 
term “national security” as used in the Act of August 26, 
1950, giving to the heads of certain departments and 
agencies of the Government summary suspension and 
unreviewable dismissal powers over their civilian em- 
ployees, when deemed necessary “in the interest of the 
national security of the United States.” ? 


1§1. “Notwithstanding the provisions of section 6 of the Act of 
August 24, 1912 (37 Stat. 555), as amended (5 USC 652), or the 
provisions of any other law, the Secretary of State; Secretary of 
Commerce; Attorney General; the Secretary of Defense; the Sec- 
retary of the Army; the Secretary of the Navy; the Secretary of 
the Air Force; the Secretary of the Treasury; Atomic Energy Com- 
mission; the Chairman, National Security Resources Board; or the 
Director, National Advisory Committee for Aeronautics, may, in his 
absolute discretion and when deemed necessary in the interest of 
national security, suspend, without pay, any civilian officer or em- 
ployee of the Department of State (including the Foreign Service 
of the United States), Department of Commerce, Department of 
Justice, Department of Defense, Department of the Army, Depart- 
ment of the Navy, Department of the Air Force, Coast Guard, 
Atomic Energy Commission, National Security Resources Board, or 
National Advisory Committee for Aeronautics, respectively, or of 
their several field services: Provided, That to the extent that such 
agency head determines that the interests of the national security 
permit, the employee concerned shall be notified of the reasons for 
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Petitioner, a preference-eligible veteran under § 2 of 
the Veterans’ Preference Act of 1944, 58 Stat. 387, as 
amended, 5 U.S. C. § 851, held a position in the classified 
civil service as a food and drug inspector for the New York 
District of the Food and Drug Administration, Depart. 


his suspension and within thirty days after such notification any 
such person shall have an opportunity to submit any statements or 
affidavits to the official designated by the head of the agency con. 
cerned to show why he should be reinstated or restored to duty. 
The agency head concerned may, following such investigation and 
review as he deems necessary, terminate the employment of such 
suspended civilian officer or employee whenever he shall determine 
such termination necessary or advisable in the interest of the national 
security of the United States, and such determination by the agency 
head concerned shall be conclusive and final: Provided further, That 
any employee having a permanent or indefinite appointment, and 
having completed his probationary or trial period, who is a citizen 
of the United States whose employment is suspended under the 
authority of this Act, shall be given after his suspension and before 
his employment is terminated under the authority of this Act, (1) a 
written statement within thirty days after his suspension of the 
charges against him, which shall be subject to amendment within 
thirty days thereafter and which shall be stated as specifically as 
security considerations permit; (2) an opportunity within thirty 
days thereafter (plus an additional thirty days if the charges are 
amended) to answer such charges and to submit affidavits; (3) a 
hearing, at the employee’s request, by a duly constituted agency 
authority for this purpose; (4) a review of his case by the agency 
head, or some official designated by him, before a decision adverse 
to the employee is made final; and (5) a written statement of the 
decision of the agency head: Provided further, That any person 
whose employment is so suspended or terminated under the authority 
of this Act may, in the discretion of the agency head concerned, be 
reinstated or restored to duty, and if so reinstated or restored shall 
be allowed compensation for all or any part of the period of such 
suspension or termination in an amount not to exceed the difference 
between the amount such person would normally have earned during 
the period of such suspension or termination, at the rate he was 
receiving on the date of suspension or termination, as appropriate, 
and the interim net earnings of such person: Provided further, That 
the termination of employment herein provided shall not affect the 
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ment of Health, Education, and Welfare. In November 
1953 he was suspended without pay from his position 
pending investigation to determine whether his employ- 
ment should be terminated. He was given a written 
statement of charges alleging that he had “a close asso- 
ciation with individuals reliably reported to be Commu- 
nists” and that he had maintained a “sympathetic asso- 
ciation” with, had contributed funds and services to, and 
had attended social gatherings of an allegedly subversive 
organization. 

Although afforded an opportunity to do so, petitioner 
declined to answer the charges or to request a hearing, as 
he had the right to do. Thereafter the Secretary of the 
Department of Health, Education, and Welfare, after “a 
study of all the documents in [petitioner’s] case,” deter- 
mined that petitioner’s continued employment was not 
“clearly consistent with the interests of national secu- 
rity’ and ordered the termination of his employment. 
Petitioner appealed his discharge to the Civil Service 
Commission, which declined to accept the appeal on the 
ground that the Veterans’ Preference Act, under which 


right of such officer or employee to seek or accept employment in 
any other department or agency of the Government: Provided 
further, That the head of any department or agency considering the 
appointment of any person whose employment has been terminated 
under the provisions of this Act may make such appointment only 
after consultation with the Civil Service Commission, which ageney 
shall have the authority at the written request of either the head of 
such agency or such employee to determine whether any such person 
is eligible for employment by any other agency or department of 
the Government. 


“Sec. 3. The provisions of this Act shall apply to such other de- 
partments and agencies of the Government as the President may, 
from time to time, deem necessary in the best interests of national 
security. If any departments or agencies are included by the Presi- 
dent, he shall so report to the Committees on the Armed Services of 
the Congress.” 64 Stat. 476, 5 U.S.C. §§ 22-1, 22-3. 








1722 SECURITY AND CONSTITUTIONAL RIGHTS 


petitioner claimed the right of appeal, was inapplicable 
to such discharges. 

Petitioner thereafter brought an action in the District 
Court for the District of Columbia seeking a declaratory 
judgment that his discharge was invalid and that the 
Civil Service Commission had improperly refused to 
entertain his appeal, and an order requiring his reinsiate- 
ment in his former position. The District Court granted 
the respondents’ motion for judgment on the pleadings 
and dismissed the complaint. 125 F. Supp. 284. The 
Court of Appeals, with one judge dissenting, affirmed, 
226 F. 2d 337. Because of the importance of the ques- 
tions involved in the field of Government employment, 
we granted certiorari. 350 U.S. 900. 

Section 14 of the Veterans’ Preference Act, 58 Stat. 
390, as amended, 5 U. S. C. § 863, provides that prefer- 
ence eligibles may be discharged only “for such cause as 
will promote the efficiency of the service’ and, among 
Other procedural rights, “shall have the right of appeal 
to the Civil Service Commission,” whose decision is made 
binding on the employing agency. Respondents concede 
that petitioner’s discharge was invalid if that Act is con- 
trolling. They contend, however, as was held by the 
courts below, that petitioner’s discharge was authorized 
by the Act of August 26, 1950, supra, which eliminates 
the right of appeal to the Civil Service Commission. 
Thus the sole question for decision is whether petitioner's 
discharge was authorized by the 1950 Act. 

The 1950 Act provides in material part that notwith- 
standing any other personnel laws the head of any agency 
to which the Act applies 


“may, in his absolute discretion and when deemed 
necessary in the interest of national security, sus- 
pend, without pay, any civilian officer or employee 
of [his agency] .... The agency head concerned 
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may, following such investigation and review as he 
deems necessary, terminate the employment of such 
suspended civilian officer or employee whenever he 
shall determine such termination necessary or ad- 
visable in the interest of the national security of the 
United States, and such determination by the agency 
head concerned shall be conclusive and final: . . . .” 


The Act was expressly made applicable only to the De- 
partments of State, Commerce, Justice, Defense, Army, 
Navy, and Air Force, the Coast Guard, the Atomic Energy 
Commission, the National Security Resources Board, and 
the National Advisory Committee for Aeronautics. Sec- 
tion 3 of the Act provides, however, that the Act may be 
extended “to such other departments and agencies of the 
Government as the President may, from time to time, 
deem necessary in the best interests of national security,” 
and the President has extended the Act under this author- 
ity “to all other departments and agencies of the Govern- 
ment.” * While the validity of this extension of the Act 
depends upon questions which are in many respects com- 
mon to those determining the validity of the Secretary’s 
exercise of the authority thereby extended to her,’ we will 
restrict our consideration to the latter issue and assume, 
for purposes of this decision, that the Act has validly been 
extended to apply to the Department of Health, Educa- 
tion, and Welfare. 

The Act authorizes dismissals only upon a determina- 
tion by the Secretary that the dismissal is “necessary or 
advisable in the interest of the national security.” That 
determination requires an evaluation of the risk of injury 


?§1, Exec. Order No. 10450, 18 Fed. Reg. 2489, set forth in the 
Appendix, infra. 

‘Secretary Folsom, the present Secretary of the Department of 
Health, Education, and Welfare, has been substituted as respondent 
for the former Secretary Hobby. 


46949 O-—60——prt. 3 a0 
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| 


to the “national security” that the employee’s retention | 


would create, which in turn would seem necessarily to be 
a function not only of the character of the employee and 
the likelihood of his misconducting himself, but also of 
the nature of the position he occupies and its relationship 
to the “national security.” That is, it must be deter. 
mined whether the position is one in which the employee’ 
misconduct would affect the ‘national security.” That of 
course would not be necessary if “national security” were 
used in the Act in a sense so broad as to be involved in all 
activities of the Government, for then the relationship to 


the “national security” would follow from the very fact of | 


employment. For the reasons set forth below, however, 
we conclude (1) that the term “national security” is used 
in the Act in a definite and limited sense and relates only 
to those activities which are directly concerned with the 
Nation’s safety, as distinguished from the general wel- 
fare; and (2) that no determination has been made that 
petitioner’s position was affected with the “national secu- 
rity” as that term is used in the Act. It follows that his 


dismissal was not authorized by the 1950 Act and hence | 


violated the Veterans’ Preference Act. 


I. 


In interpreting the 1950 Act, it is important to note 
that that Act is not the only, nor even the primary, source 
of authority to dismiss Government employees. The 
general personnel laws, the Lloyd-LaFollete* and Vet- 
erans’ Preference Acts,® authorize dismissals for “such 
cause as will promote the efficiency of the service,” and 
the ground which we conclude was the basis for peti- 
tioner’s discharge here—a reasonable doubt as to his 
loyalty—was recognized as a “cause” for dismissal under 


*§6, 37 Stat. 555, as amended, 5 U.S. C. § 652. 
5§ 14, 58 Stat. 390, as amended, 5 U.S. C. § 863. 
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those procedures as early as 1942.6 Indeed, the Presi- 
dent’s so-called Loyalty Program, Exec. Order No. 9835, 
12 Fed. Reg. 1935, which prescribed an absolute standard 
of loyalty to be met by all employees regardless of posi- 
tion, had been established pursuant to that general au- 
thority three years prior to the 1950 Act and remained in 
effect for nearly three years after its passage.’ Thus there 
was no want of substantive authority to dismiss em- 
ployees on loyalty grounds, and the question for decision 
here is not whether an employee can be dismissed on such 
grounds but only the extent to which the summary pro- 
cedures authorized by the 1950 Act are available in such 
a case. 

As noted above, the issue turns on the meaning of 
“national security” as used in the Act. While that term 
is not defined in the Act, we think it clear from the statute 
as a whole that that term was intended to comprehend 
only those activities of the Government that are di- 
rectly concerned with the protection of the Nation from 
internal subversion or foreign aggression, and not those 
which contribute to the strength of the Nation only 
through their impact on the general welfare. 

Virtually conclusive of this narrow meaning of “na- 
tional security” is the fact that had Congress intended 
the term in a sense broad enough to include all activities 
of the Government, it would have granted the power to 
terminate employment “in the interest of the national 
security’ to all agencies of the Government. Instead, 
Congress specified 11 named agencies to which the Act 
should apply, the character of which reveals, without 
doubt, a purpose to single out those agencies which 


® Civil Service War Regulations, § 18.2 (c) (7), September 26, 1942. 

‘Employees dismissed under the Loyalty Program were entitled 
to review by the Civil Service Commission’s Loyalty Review Board, 
thus satisfying the requirements of § 14 of the Veterans’ Preference 
Act. See Kutcher v. Gray. 199 F. 2d 783 (C. A. D.C. Cir.). 
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are directly concerned with the national defense and | 
which have custody over information the compromise of | 
which might endanger the country’s security, the go. | 


called “sensitive” agencies. Thus, of the 11 named 


agencies, 8 are concerned with military operations or | 


weapons development, and the other 3, with international 
relations, internal security, and the stock-piling of stra- 
tegic materials. Nor is this conclusion vitiated by the 
grant of authority to the President, in § 3 of the Act, to 


extend the Act to such other agencies as he “may, from | 


time to time, deem necessary in the best interests of 
national security.” Rather, the character of the named 
agencies indicates the character of the determination 
required to be made to effect such an extension. Aware 
of the difficulties of attempting an exclusive enumera- 
tion and of the undesirability of a rigid classification in 
the face of changing circumstances, Congress simply 
enumerated those agencies which it determined to be 
affected with the “national security” and authorized the 
President, by making a similar determination, to add 
any other agencies which were, or became, “sensitive.” 
That it was contemplated that this power would be exer- 
cised “from time to time” confirms the purpose to allow 
for changing circumstances and to require a selective 
judgment, necessarily implying that the standard to be 
applied is a less than all-inclusive one. 

The limitation of the Act to the enumerated agencies 
is particularly significant in the light of the fact that 
Exec. Order No. 9835, establishing the Loyalty Program, 
was in full effect at the time of the consideration and 
passage of the Act. In that Order, the President had ex- 
pressed his view that it was of “vital importance” that all 
employees of the Government be of “complete and 
unswerving loyalty” and had prescribed a minimum loy- 
alty standard to be applied to all employees under the 
normal civil service procedures. Had Congress consid- 
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ered the objective of insuring the “unswerving loyalty” 
of all employees, regardless of position, as a matter of 
“national security” to be effectuated by the summary pro- 
cedures authorized by the Act, rather than simply a de- 
sirable personnel policy to be implemented under the 
normal civil service procedures, it surely would not have 
limited the Act to selected agencies. Presumably, there- 
fore, Congress, meant something more by the “in- 
terest of the national security” than the general interest 
the Nation has in the loyalty of even “nonsensitive”’ 
employees. 

We can find no justification for rejecting this implica- 
tion of the limited purpose of the Act or for inferring the 
unlimited power contended for by the Government. 
Where applicable, the Act authorizes the agency head 
summarily to suspend an employee pending investiga- 
tion and, after charges and a hearing, finally to terminate 
his employment, such termination not being subject to 
appeal. There is an obvious justification for the sum- 
mary suspension power where the employee occupies a 
“sensitive” position in which he could cause serious 
damage to the national security during the delay inci- 
dent to an investigation and the preparation of charges. 
Likewise there is a reasonable basis for the view that an 
agency head who must bear the responsibility for the pro- 
tection of classified information committed to his custody 
should have the final say in deciding whether to repose 
his trust in an employee who has access to such informa- 
tion. On the other hand, it is difficult to justify sum- 
mary suspensions and unreviewable dismissals on loyalty 
grounds of employees who are not in “sensitive” positions 
and who are thus not situated where they could bring 
about any discernible adverse effects on the Nation’s secu- 
rity. In the absence of an immediate threat of harm to 
the “national security,” the normal dismissal procedures 
seem fully adequate and the justification for summary 
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powers disappears. Indeed, in view of the stigma at. 


tached to persons dismissed on loyalty grounds, the need | 


for procedural safeguards seems even greater than in other 


cases, and we will not lightly assume that Congress jp. | 


tended to take away those safeguards in the absence of 
some overriding necessity, such as exists in the case of 
employees handling defense secrets. 

The 1950 Act itself reflects Congress’ concern for the 
procedural rights of employees and its desire to limit the 
unreviewable dismissal power to the minimum scope 
necessary to the purpose of protecting activities affected 
with the “national security.” A proviso to § 1 of the Act 
provides that a dismissal by one agency under the power 
granted by the Act “shall not affect the right of such 
officer or employee to seek or accept employment in any 
other department or agency of the Government” if the 
Civil Service Commission determines that the employee 
is eligible for such other employment. That is, the 
unreviewable dismissal power was to be used only for the 
limited purpose of removing the employee from the 
position in which his presence had been determined to 
endanger the “national security”; it could affect his right 
to employment in other agencies only if the Civil Service 
Commission, after review, refused to clear him for such 
employment. This effort to preserve the employee’s pro- 
cedural rights to the maximum extent possible hardly 
seems consistent with an intent to define the scope of the 
dismissal power in terms of the indefinite and virtually 
unlimited meaning for which the respondents contend. 

Moreover, if Congress intended the term to have such 
a broad meaning that all positions in the Government 
could be said to be affected with the “national security,” 
the result would be that the 1950 Act, though in form but 
an exception to the general personnel laws, could be 


utilized effectively to supersede those laws. For why | 
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could it not be said that national security in that sense 
requires not merely loyal and trustworthy employees but 
also those that are industrious and efficient? The rela- 
tionship of the job to the national security being the 
same, its demonstrated inadequate performance because 
of inefficiency or incompetence would seem to present a 
surer threat to national security, in the sense of the gen- 
eral welfare, than a mere doubt as to the employee’s 
loyalty. 

Finally, the conclusion we draw from the face of the 
Act that “national security” was used in a limited and 
definite sense is amply supported by the legislative 
history of the Act. 

In the first place, it was constantly emphasized that 
the bill, first introduced as S. 1561 in the 80th Congress 
and passed as H. R. 7439 in the 81st Congress, was 
intended to apply, or be extended, only to “sensitive” 
agencies, a term used to imply a close and immediate 
concern with the defense of the Nation.* Thus the 
Senate Committee on Armed Services, in reporting out 
S. 1561, stated: 


“The bill provides authority to terminate employ- 
ment of indiscreet or disloyal employees who are 


* Congress’ reluctance to extend such powers to all agencies of the 
Government is also indicated by the prior legislation. At various 
times since 1942, similar summary dismissal statutes, of limited 
duration, had been enacted, but these had been limited to the ob- 
viously “sensitive” military departments, 56 Stat. 1053, 63 Stat. 987, 
and the State Department, 60 Stat. 458. The 1950 Act, introduced 
at the request of the Department of Defense, was designed to make 
the authority permanent, include several other “sensitive” agencies, 
and afford greater flexibility by permitting the President to extend 
the Act to other agencies which became “sensitive.” H. R. Rep. 


No. 2330, 81st Cong., 2d Sess., p. 3; S. Rep. No. 1155, 80th Cong., 
2d Sess., p. 4. 
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employed in areas of the Government which are 
sensitive from the standpoint of national security, 
* 


“(Section 3 will permit] the President to deter- 
mine additional sensitive areas and include such 
areas in the scope of the authorities contained in this 
bill. 


“Insofar as the [addition of § 3] is concerned, it 
was recognized by all witnesses that there were other 
sensitive areas within the various departments of the 
Government which are now, or might in the future 
become, deeply involved in national security. . . 
In view .. . of the fact that there are now and will 
be in the future other sensitive areas of equal 
importance to the national security, it is believed 
that the President should have authority to make a 
finding concerning such areas and by Executive 
action place those areas under the authorities con- 
tained in this act.” ® 


The House Committee on Post Office and Civil Service 
reported that “The provisions of the bill extend only to 
departments and agencies which are concerned with vital 
matters affecting the national security of our Nation.” ” 
The committee reports on H. R. 7439 in the next Con- 
gress similarly referred to the bill as granting the dismis- 
sal power only to the heads of the “sensitive” agencies.” 
While these references relate primarily to the agencies to 
be covered by the Act, rather than to the exercise of the 
power within an agency, the standard for both is the 
same—in the “interests of the national security’—and 


®S. Rep. No. 1155, 80th Cong., 2d Sess., pp. 2-4. 

10H. R. Rep. No. 2264, 80th Cong., 2d Sess., p. 2. 

11H. R. Rep. No. 2330, 81st Cong., 2d Sess., pp. 2-5; S. Rep. 
No. 2158, 81st Cong., 2d Sess., p. 2. 
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the statements thus clearly indicate the restricted sense 
in which “national security” was used. In short, “na- 
tional security” is affected only by “sensitive” activities. 

Secondly, the history makes clear that the Act was 
intended to authorize the suspension and dismissal only 
of persons in sensitive positions. Throughout the hear- 
ings, committee reports, and debates, the bill was de- 
scribed as being designed to provide for the dismissal of 
“security risks.” ** In turn, the examples given of what 
might be a “security risk” always entailed employees 
having access to classified materials; they were security 
risks because of the risk they posed of intentional or inad- 
vertent disclosure of confidential information.*® Mr. 
Larkin, a representative of the Department of Defense, 
which Department had requested and drafted the bill, 
made this consideration more explicit: 


“They are security risks because of their access to 
confidential and classified material.... But if 
they do not have classified material, why, there is no 
notion that they are security risks to the United 
States. They are security risks to the extent of hav- 
ing access to classified material.” * 


12 FB. g., 8S. Rep. No. 2158, 81st Cong., 2d Sess., p. 2: “The purpose 
of the bill is to increase the authority of the heads of Government 
departments engaged in sensitive activities to summarily suspend 
employees considered to be bad security risks ... .” 

13 For example, Mr. Murray, the Chairman of the Committee on 
Post Office and Civil Service, which had reported the bill, gave the 
following illustration of the purpose of the bill in opening the debate 
in the House: “For instance, an employee who is working in some 
highly sensitive agency doing very confidential, secret defense work 
and who goes out and gets too much liquor may unintentionally or 
unwittingly, because of his condition, confide to someone who may 
be a subversive, secret military information about the character of 
work he is doing in that department. He is, by his conduct, a bad 
security risk and should be discharged.”” 96 Cong. Rec. 10017. 

1* Hearings, House Committee on Post Office and Civil Service, on 
H. R. 7439, 81st Cong., 2d Sess., p. 67. 
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“A person is accused of being disloyal, but js | 


cleared by the loyalty board, because there is not 


enough evidence against him. If that person is not | 


in a sensitive job, it is not of any further concern to 


us. We are willing to take the view, that while we | 


might have misgivings about his loyalty, he capn- 
not prejudice our security because he does not 
have access to any of the classified or top secret 
material.” * 


It is clear, therefore, both from the face of the Act and | 


the legislative history, that “national security” was not 
used in the Act in an all-inclusive sense but was intended 
to refer only to the protection of “sensitive” activities, 
It follows that an employee can be dismissed “in the 
interest of the national security” under the Act only if he 
occupies a “sensitive” position, and thus that a condition 


precedent to the exercise of the dismissal authority isa | 


determination by the agency head that the position occu- 
pied is one affected with the “national security.” We 


now turn to an examination of the Secretary’s action to | 


show that no such determination was made as to the 
position occupied by petitioner. 


IT. 


The Secretary’s action in dismissing the petitioner was 
expressly taken pursuant to Exec. Order No. 10450, 
18 Fed. Reg. 2489,*° promulgated in April 1953 to pro- 
vide uniform standards and procedures for the exercise by 
agency heads of the suspension and dismissal powers 
under the 1950 Act. That Order prescribes as the 
standard for dismissal, and the dismissal notice given to 


18 Id., at p.-72. 
16 The relevant portions of the Executive Order are printed in 
the Appendix. 
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petitioner contained, a determination by the Secretary 
that the employee’s retention in employment “is not 
clearly consistent with the interests of the national secu- 
rity.” *’ Despite this verbal formula, however, it is our 
view that the Executive Order does not in fact require 
the agency head to make any determination whatever on 
the relationship of the employee’s retention to the 
“national security” if the charges against him are within 
the categories of the charges against petitioner—that is, 
charges which reflect on the employee’s loyalty. Rather, 
as we read the Order, it enjoins upon the agency heads the 
duty of discharging any employee of doubtful loyalty, 
irrespective of the character of his job and its relation- 
ship to the “national security.” That is, the Executive 
Order deems an adverse determination as to loyalty to 
satisfy the requirements of the statute without more. 
The opening preamble to the Order recites, among 
other things, that “the interests of the national security 
require” that “all’’ Government employees be persons “of 
complete and unswerving loyalty.” It would seem to 
follow that an employee’s retention cannot be “clearly 
consistent’’ with the “interests of the national security”’ 
as thus defined unless he is “clearly” loyal—that is, unless 
there is no doubt as to his loyalty. And § 8 (a) indicates 
that that is in fact what was intended by the Order. That 


17 Section 6 of the Order, which formally prescribes the standards 
for “termination,” in terms adopts the very language of the statute, 
“necessary or advisable in the interest of the national security.” 
Section 7, however, provides that a suspended employee “shall not 
be reinstated” unless the agency head determines that reinstatement 
is “clearly consistent with the interests of the national security.” 
Since nonreinstatement of a suspended employee is equivalent to 
the termination of his employment, it is apparent that the “clearly 
consistent” standard of §7 is the controlling one. See also §§ 2, 8, 
and 3 (a). In the view we take of the cause, we need not determine 
whether the “clearly consistent” standard is, as petitioner contends, 
& more onerous one than the “necessary or advisable” standard. 
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section provides that the investigation of an employee 
pursuant to the Order shall be designed to develop 
information “as to whether ... [his employment] igs 


clearly consistent with the interests of the national secu. | 


rity,” and prescribes certain categories of facts to which 
“such” information shall relate. The first category, 
§ 8 (a)(1), includes nonloyalty-oriented facts which, in 


a ~~ 


general, might reflect upon the employee’s reliability, | 
trustworthiness, or susceptibility to coercion, such as dis- | 


honesty, drunkedness, sexual perversion, mental defects, 
or other reasons to believe that he is subject to influence 


or coercion. Section 8 (a)(1) expressly provides, how- | 


ever, that such facts are relevant only “depending on the 
relation of the Government employment to the national 
security.” The remaining categories include facts which, 
in general, reflect upon the employee’s “loyalty,” such as 
acts of espionage, advocacy of violent overthrow of the 
Government, sympathetic association with persons who 
so advocate, or sympathetic association with subversive 
organizations. §8 (a)(2)-(8). Significantly, there is 
wholly absent from these categories—under which the 
charges against petitioner were expressly framed—any 
qualification making their relevance dependent upon the 
relationship of the employee’s position to the national 
security. The inference we draw is that in such cases 
the relationship to the national security is irrelevant, and 
that an adverse “loyalty” determination is sufficient 
ex proprio vigore to require discharge. 

Arguably, this inference can be avoided on the ground 
that § 8 (a) relates only to the scope of information to be 
developed in the investigation and not to the evaluation 
of it by the agency head. That is, while loyalty infor- 
mation is to be developed in all cases regardless of the 
nature of the employment, that does not mean that the 
agency head should not consider the nature of the 
employment in determining whether the derogatory 
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information is sufficient to make the employee’s con- 
tinued employment not “clearly consistent with the 
“national security.” No doubt that is true to the extent 
that the greater the sensitivity of the position the smaller 
may be the doubts that would justify termination; the 
Order undoubtedly leaves it open to an agency head to 
apply a stricter standard in some cases than in others, 
depending on the nature of the employment. On the 
other hand, by making loyalty information relevant in all 
eases regardless of the nature of the job, §8 (a) seems 
strongly to imply that there is a minimum standard of 
loyalty that must be met by all employees. It would fol- 
low that the agency head may terminate employment in 
cases where that minimum standard is not met without 
making any independent determination of the potential 
impact of the person’s employment on the national 
security. 

Other provisions of the Order confirm the inferences 
that may be drawn from §8(a). Thus §3 (b) directs 
each agency head to designate as “sensitive” those posi- 
tions in his agency “the occupant of which could bring 
about, by virtue of the nature of the position, a material 
adverse effect on the national security.” By definition, 
therefore, some employees are admittedly not in a posi- 
tion to bring about such an effect. Nevertheless, the 
Order makes this distinction relevant only for purposes of 
determining the scope of the investigation to be con- 
ducted, not for purposes of limiting the dismissal power 
to such “sensitive” positions. Section 3(a) is more 
explicit. That provides that the appointment of all 
employees shall be made subject to an investigation the 
scope of which shall depend upon the degree of adverse 
effect on the national security the occupant of the posi- 
tion could bring about, but which “in no event” is to be 
less than a prescribed minimum. But the sole purpose of 
such an investigation is to provide a basis for a “clearly 
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consistent” determination. Thus the requirement of a 
minimum investigation of all persons appointed implies 
that an adverse “clearly consistent” determination may 
be made as to any such employee, regardless of the poten- 
tial adverse effect he could cause to the national security, 
Finally, the second “Whereas” clause of the preamble 
recites as a justification for the Order that “all per. 
sons .. . privileged to be employed . . . [by the Govy- 


ernment should] be adjudged by mutually consistent and | 
no less than minimum standards,” thus implying that the | 


Order prescribes minimum standards that all employees 
must meet irrespective of the character of the positions 
held, one of which is the “complete and unswerving 
loyalty” standard recited in the first ““Whereas”’ clause of 
the preamble. 

Confirmation of this reading of the Order is found in 
its history. Exec. Order No. 9835, supra, as amended by 
Exec. Order No. 10241, 16 Fed. Reg. 3690, had estab- 
lished the Loyalty Program under which all employees, 
regardless of their positions, were made subject to dis- 
charge if there was a “reasonable doubt” as to their loy- 
alty. That order was expressly revoked by § 12 of the 
present Executive Order. There is no indication, how- 
ever, that it was intended thereby to limit the scope of 
the persons subject to a loyalty standard. And any such 
implication is negatived by the remarkable similarity in 
the preambles to the two orders and in the kinds of infor- 
mation considered to be relevant to the ultimate determi- 
nations.* In short, all employees were still to be subject 
to at least a minimum loyalty standard, though under 


18 Executive Order No. 9835 recited that it was “of vital impor- 
tance” that all employees be of “complete and unswerving loyalty”; 
Exec. Order No. 10450 recites that “the interests of the national 
security require” that all employees be of “complete and unswerving 
loyalty.” Executive Order No. 9835 listed six factors to be con- 
sidered “in connection with the determination of disloyalty” (pt. V, 
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new procedures which do not afford a right to appeal to 
the Civil Service Commission. 

We therefore interpret the Executive Order as meaning 
that when “loyalty” charges are involved an employee 
may be dismissed regardless of the character of his posi- 
tion in the Government service, and that the agency head 
need make no evaluation as to the effect which continu- 
ance of his employment might have upon the “national 
security.” We recognize that this interpretation of the 
Order rests upon a chain of inferences drawn from less 
than explicit provisions. But the Order was promulgated 
to guide the agency heads in the exercise of the dis- 
missal power, and its failure to state explicitly what deter- 
minations are required leaves no choice to the agency 
heads but to follow the most reasonable inferences to be 
drawn. Moreover, whatever the practical reasons that 
may have dictated the awkward form of the Order, its 
failure to state explicitly what was meant is the fault 
of the Government. Any ambiguities should there- 
fore be resolved against the Government, and we will not 
burden the employee with the assumption that an agency 
head, in stating no more than the formal conclusion that 
retention of the employee is not “clearly consistent with 
the interests of national security,’ has made any sub- 
sidiary determinations not clearly required by the Execu- 
tive Order. 

From the Secretary’s determination that petitioner’s 
employment was not “clearly consistent with the interests 
of national security,” therefore, it may be assumed only 
that the Secretary found the charges to be true and that 
they created a reasonable doubt as to petitioner’s loyalty. 
No other subsidiary finding may be inferred, however, for 


§ 2); these are repeated in substantially identical form in §§ 8 (a) (2), 
(4), (5), (6), and (7) of Exec. Order No. 10450 as “information as 
to whether . . . [the employee’s retention] is clearly consistent with 
the interests of the national security.” 
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under the Executive Order as we have interpreted it no 
other finding was required to support the Secretary’s 
action.”® 

From our holdings (1) that not all positions in the 
Government are affected with the “national security” ag 
that term is used in the 1950 Act and (2) that no deter- 
mination has been made that petitioner’s position was 
one in which he could adversely affect the “national secu- 
rity,” it necessarily follows that petitioner’s discharge was 
not authorized by the 1950 Act. In reaching this conelu- 
sion, we are not confronted with the problem of reviewing 
the Secretary’s exercise of discretion, since the basis for 
our decision is simply that the standard prescribed by the 
Executive Order and applied by the Secretary is not in 
conformity with the Act.” Since petitioner’s discharge 


19That the Secretary similarly interpreted the Executive Order 
and did not in fact determine that petitioner’s job was a “sensitive” 
one is confirmed by the respondents’ concession that petitioner “did 
not have access to Government secrets or classified material and was 
not in a position to influence policy against the interests of the Gov- 
ernment.” Respondents’ Brief, pp. 3-4; Record, p. 40. 

20 No contention is made that the Executive Order might be sus- 
tained under the President’s executive power even though in violation 
of the Veterans’ Preference Act. There is no basis for such an argu- 
ment in any event, for it is clear from the face of the Executive 
Order that the President did not intend to override statutory limita- 
tions on the dismissal of employees, and promulgated the Order 
solely as an implementation of the 1950 Act. Thus §6 of the Order 
purports to authorize dismissals only “in accordance with the said 
Act of August 26, 1950,” and similar references are made in §§ 4, 5, 
and 7. This explicit limitation in the substantive provisions of the 
Order is of course not weakened by the inclusion of the “Constitu- 
tion,” as well as the 1950 and other Acts, in the omnibus list of 
authorities recited in the Preamble to the Order; it is from the 
Constitution that the President derives any authority to implement 


the 1950 Act at all. When the President expressly confines his 


action to the limits of statutory authority, the validity of the action 
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was not authorized by the 1950 Act and hence violated the 
Veterans’ Preference Act, the judgment of the Court of 
Appeals is reversed and the case is remanded to the Dis- 
trict Court for further proceedings not inconsistent with 
this opinion. 

Reversed and remanded. 


must be determined solely by the congressional limitations which 
the President sought to respect, whatever might be the result were 
the President ever to assert his independent power against that of 
Congress. 


46949 O—60—pt. 3———51 











APPENDIX. 


EXECUTIVE ORDER 10450. 


Wuenreas the interests of the national security require 
that all persons privileged to be employed in the depart- 
ments and agencies of the Government, shall be reliable, 
trustworthy, of good conduct and character, and of com- 
plete and unswerving loyalty to the United States; and 

Wuereas the American tradition that all persons 
should receive fair, impartial, and equitable treatment at 
the hands of the Government requires that all persons 


seeking the privilege of employment or privileged to be | 


employed in the departments and agencies of the Govern- 
ment be adjudged by mutually consistent and no less 
than minimum standards and procedures among the de- 
partments and agencies governing the employment and 
retention in employment of persons in the Federal service: 

Now, THEREFORE, by virtue of the authority vested in 
me by the Constitution and statutes of the United States, 
including section 1753 of the Revised Statutes of the 
United States (5 U. S. C. 631); the Civil Service Act of 
1883 (22 Stat. 403; 5 U.S. C. 632, et seq.) ; section 9A of 
the act of August 2, 1939, 53 Stat. 1148 (5 U.S. C. 118}); 
and the act of August 26, 1950, 64 Stat. 476 (5 U.S.C. 
22-1, et seq.), and as President of the United States, and 
deeming such action necessary in the best interests of the 
national security, it is hereby ordered as follows: 

Sec. 1. In addition to the departments and agencies 
specified in the said act of August 26, 1950, and Executive 
Order No. 10237 of April 26, 1951, the provisions of that 
act shall apply to all other departments and agencies of 
the Government. 

Sec. 2. The head of each department and agency of 
the Government shall be responsible for establishing and 
maintaining within his department or agency an effective 
program to insure that the employment and retention in 
employment of any civilian officer or employee within 
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the department or agency is clearly consistent with the 
interests of the national security. 

Sec. 3. (a) The appointment of each civilian officer or 
employee in any department or agency of the Govern- 
ment shall be made subject to investigation. The scope 
of the investigation‘ shall be determined in the first in- 
stance according to the degree of adverse effect the occu- 
pant of the position sought to be filled could bring about, 
by virtue of the nature of the position, on the national 
security, but in no event shall the investigation include 
less than a national agency check (including a check of 
the fingerprint files of the Federal Bureau of Investiga- 
tion), and written inquiries to appropriate local law- 
enforcement agencies, former employers and supervisors, 
references, and schools attended by the person under 
investigation: Provided, that upon request of the head 
of the department or agency concerned, the Civil Service 
Commission may, in its discretion, authorize such less 
investigation as may meet the requirements of the na- 
tional security with respect to per-diem, intermittent, 
temporary, or seasonal employees, or aliens employed out- 
side the United States. Should there develop at any 
stage of investigation information indicating that the 
employment of any such person may not be clearly con- 
sistent with the interests of the national security, there 
shall be conducted with respect to such person a full field 
investigation, or such less investigation as shall be suffi- 
cient to enable the head of the department or agency 
concerned to determine whether retention of such person 
is clearly consistent with the interests of the national 
security. 

(b) The head of any department or agency shall desig- 
nate or cause to be designated, any position within his 
department or agency the occupant of which could bring 
about, by virtue of the nature of the position, a material 
adverse effect on the national security as a sensitive posi- 
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tion. Any position so designated shall be filled or oceu- 
pied only by a person with respect to whom a full field 
investigation has been conducted: Provided, that a person 
occupying a sensitive position at the time it is designated 
as such may continue to occupy such position pending 
the completion of a full field investigation, subject to 


meee 


the other provisions of this order: And provided further, | 
that in case of emergency a sensitive position may be filled | 


for a limited period by a person with respect to whom a 
full field preappointment investigation has not been com- 


pleted if the head of the department or agency concerned | 


finds that such action is necessary in the national interest, | 


which finding shall be made a part of the records of such 
department or agency. 

Sec. 4. The head of each department and agency shall 
review, or cause to be reviewed, the cases of all civilian 
officers and employees with respect to whom there has 
been conducted a full field investigation under Executive 
Order No. 9835 of March 21, 1947, and, after such further 
investigation as may be appropriate, shall re-adjudicate, 
or cause to be re-adjudicated, in accordance with the said 
act of August 26, 1950, such of those cases as have not 
been adjudicated under a security standard commensurate 
with that established under this order. 

Sec. 5. Whenever there is developed or received by 
any department or agency information indicating that 
the retention in employment of any officer or employee 
of the Government may not be clearly consistent with 
the interests of the national security, such information 
shall be forwarded to the head of the employing depart- 
ment or agency or his representative, who, after such 
investigation as may be appropriate, shall review, or 
cause to be reviewed, and, where necessary, re-adjudicate, 
or cause to be re-adjudicated, in accordance with the said 
act of August 26, 1950, the case of such officer or employee. 
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Sec. 6. Should there develop at any stage of investiga- 
tion information indicating that the employment of any 
officer or employee of the Government may not be clearly 
consistent with the interests of the national security, the 
head of the department or agency concerned or his repre- 
sentative shall immediately suspend the employment of 
the person involved if he deems such suspension neces- 
sary in the interests of the national security and, follow- 
ing such investigation and review as he deems necessary, 
the head of the department or agency concerned shall 
terminate the employment of such suspended officer or 
employee whenever he shall determine such termination 
necessary or advisable in the interests of the national 
security, in accordance with the said act of August 26, 
1950. 

Sec. 7. Any person whose employment is suspended or 
terminated under the authority granted to heads of de- 
partments and agencies by or in accordance with the said 
act of August 26, 1950, or pursuant to the said Executive 
Order No. 9835 or any other security or loyalty program 
relating to officers or employees of the Government, shall 
not be reinstated or restored to duty or reemployed in 
the same department or agency and shall not be reem- 
ployed in any other department or agency, unless the head 
of the department or agency concerned finds that such 
reinstatement, restoration, or reemployment is clearly 
consistent with the interests of the national security, 
which finding shall be made a part of the records of such 
department or agency: Provided, That no person whose 
employment has been terminated under such authority 
thereafter may be employed by any other department or 
agency except after a determination by the Civil Service 
Commission that such person is eligible for such 
employment. 

Sec. 8. (a) The investigations conducted pursuant to 
this order shall be designed to develop information as to 
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whether the employment or retention in employment in 
the Federal service of the person being investigated js 


clearly consistent with the interests of the national secur. | 
ity. Such information shall relate, but shall not be | 


limited, to the following: 
(1) Depending on the relation of the Government 
employment to the national security: 


‘(i) Any behavior, activities, or associations which 
tend to show that the individual is not reliable or 
trustworthy. 

(ii) Any deliberate misrepresentations, falsifica- 
tions, or omissions of material facts. 

(iii) Any criminal, infamous, dishonest, immoral, 
or notoriously disgraceful conduct, habitual use 
of intoxicants to excess, drug addiction, or sexual 
perversion. 

(iv) Any illness, including any mental condition, 
of a nature which in the opinion of competent medical 
authority may cause significant defect in the judg- 
ment or reliability of the employee, with due regard 
to the transient or continuing effect of the illness 
and the medical findings in such case. 

(v) Any facts which furnish reason to believe 
that the individual may be subjected to coercion, 
influence, or pressure which may cause him to act 
contrary to the best interests of the national security. 


(2) Commission of any act of sabotage, espionage, 
treason, or sedition, or attempts thereat or preparation 
therefor, or conspiring with, or aiding or abetting, another 
to commit or attempt to commit any act of sabotage, 
espionage, treason, or sedition. 

(3) Establishing or continuing a sympathetic associa- 
tion with a saboteur, spy, traitor, seditionist, anarchist, 
or revolutionist, or with an espionage or other secret 
agent or representative of a foreign nation, or any rep- 
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resentative of a foreign nation whose interests may be 
inimical to the interests of the United States, or with 
any person who advocates the use of force or violence to 
overthrow the government of the United States or the 
alteration of the form of government of the United States 
by unconstitutional means. 

(4) Advocacy of use of force or violence to overthrow 
the government of the United States, or of the alteration 
of the form of government of the United States by uncon- 
stitutional means. 

(5) Membership in, or affiliation or sympathetic asso- 
ciation with, any foreign or domestic organization, asso- 
ciation, Movement, group, or combination of persons 
which is totalitarian, Fascist, Communist, or subversive, 
or which has adopted, or shows, a policy of advocating 
or approving the commission of acts of force or violence 
to deny other persons their rights under the Constitution 
of the United States, or which seeks to alter the form of 
Government of the United States by unconstitutional 
means. : 

(6) Intentional, unauthorized disclosure to any person 
of security information, or of other information disclosure 
of which is prohibited by law, or willful violation or dis- 
regard of security regulations. 

(7) Performing or attempting to perform his duties, 
or otherwise acting, so as to serve the interests of another 
government in preference to the interests of the United 
States. 

(8) Refusal by the individual, upon the ground of 
constitutional privilege against self-incrimination, to 
testify before a congressional committee regarding charges 
of his alleged disloyalty or other misconduct. 


Sec. 10. Nothing in this order shall be construed as 
eliminating or modifying in any way the requirement 
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for any investigation or any determination as to security 
which may be required by law. 

Sec. 11. On and after the effective date of this order 
the Loyalty Review Board established by Executive Order 
No. 9835 of March 21, 1947, shall not accept agency 
findings for review, upon appeal or otherwise. . . . 

Sec. 12. Executive Order No. 9835 of March 21, 1947. 
as amended, is hereby revoked. For the purposes de- 
scribed in section 11 hereof the Loyalty Review Board 
and the regional loyalty boards of the Civil Service Com- 


SEMI aera me 


- 


mission shall continue to exist and function for a period | 


of one hundred and twenty days from the effective date 
of this order, and the Department of Justice shall con- 
tinue to furnish the information described in paragraph 3 
of Part III of the said Executive Order No. 9835, but 
directly to the head of each department and agency. 


Sec. 15. This order shall become effective thirty days | 


after the date hereof. 


DwiGcHt D. EISENHOWER. 


THe Wuite House, 
April 27, 1958. 


SU) 


—— a 


SUPREME COURT OF THE UNITED STATES 


No. 442.—OctTosper TeRM, 1955. 


Kendrick M. Cole, On Writ of Certiorari to the 


Petitioner, United States Court of 
v. Appeals for the District 
Philip Young et al. of Columbia Circuit. 


[June 11, 1956.] 


Mr. Justice CLARK, with whom Mr. Justice REep and 
Mr. Justice MINTON join, dissenting. 


Believing that the Court should not strike down the 
President’s Executive Order on employee security by an 
interpretation that admittedly “rests upon a chain of 
inferences,” we cannot agree to the judgment of reversal. 
In our opinion the clear purpose of the Congress in enact- 
ing the Summary Suspension Act, 64 Stat. 476, is frus- 
trated, and the Court’s opinion raises a serious question 
of presidential power under Article II of the Constitution 
which it leaves entirely undecided. 

Petitioner, a food and drug inspector employed in the 
Department of Health, Education and Welfare, was 
charged with having “established and . . . continued a 
close association with individuals reliably reported to be 
Communists.” It was further charged that he had 
“maintained a continued and sympathetic association 
with the Natiire Friends of America, which organization’”’ 
ison the Attorney General’s list; and “by [his] own ad- 
mission donated funds” to that group, contributed services 
to it and attended social gatherings of the same. Peti- 
tioner did not answer the charges but replied that they 
constituted an invasion of his private rights of associa- 
tion. Although advised that he could have a hearing, 
he requested none, and was thereafter dismissed. The 
Secretary made a formal determination that petitioner’s 
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continued employment was not “clearly consistent with 
the interests of national security,’ a determination 
entrusted to her by the Suspension Act. Although “such 


determination by the agency head concerned shall be | 
conclusive and final” under the Act, the Court, by its | 


interpretation, finds “that not all positions in the Goy. 
ernment are affected with the ‘national security’ as that 
term is used .. . and that no determination has been 
made that petitioner’s position was one in which he could 
adversely affect the ‘national security.’’’ It, therefore, 
strikes down the President’s Executive Order because 


“the standard prescribed by [it] and applied by the | 


Secretary is not in conformity with the Act.” This com- 
pels the restoration of the petitioner to Government 
service. We cannot agree. 

We have read the Act over and over again, but find no 
ground on which to infer such an interpretation. It flies 
directly in the face of the language of the Act and the 


legislative history. The plain words of § 1 make the Act | 


applicable to “any civilian officer or employee,’’ not, as 
the majority would have‘it, “any civilian officer or em- 
ployee in a sensitive position.” The Court would require 
not only a finding that a particular person is subversive, 
but also that he occupies a sensitive job. Obviously this 
might leave the Government honeycombed with subver- 
sive employees. 

Although the Court assumes the validity of the Presi- 
dent’s action under § 3 extending the coverage of the Act 
to all Government agencies the reasoning of the opinion 
makes that extension a fortiori unauthorized. The limi- 
tation the Court imposes deprives the extension of any 
force despite the fact that § 3 has no limiting words what- 
ever. And this is done in the face of legislative history 
showing that Congress clearly contemplated that the cov- 
erage might be extended without limitation “to such 
other departments and agencies of the Government” that 
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the President thought advisable. Senator Byrd com- 
mented, “Section 3 gives the President the right to 
classify every agency as a sensitive agency .... He 
could take the whole Government.” And Senator Chap- 
man remarked, “I do not see why the whole Government 
is not sensitive as far as that is concerned.” Hearings 
before the Senate Committee on Armed Services, 81st 
Cong., 2d Sess., on H. R. 7439, pp. 15-16. Also, Con- 
gressman Holifield, during debates in the House, stated 
that the Act “applies potentially to every executive 
agency, not only the sensitive ones. ... There isno dis- 
tinction made in the bill between so-called sensitive 
employees, that is, employees who have access to con- 
fidential and secret information, and the regular em- 
ployees.” 96 Cong. Rec. 10023-10024. 

The President believed that the national security 
required the extension of the coverage of the Act to all 
employees. That was his judgment, not ours. He was 
given that power, not us. By this action the Court so 
interprets the Act as to intrude itself into presidential 
policy making. The Court should not do this especially 
where Congress has ratified the President’s action. As 
required by the Act, the Executive Order was reported to 
the Congress and soon thereafter it came up for discussion 
and action in both the House and the Senate. It was the 
sense of the Congress at that time that the Order properly 
carried out the standards of the Act and was in all 
respects an expression of the congressional will. 99 Cong. 
Rec. 4511-4543, 5818-5990. In addition, Congress has 
made appropriations each subsequent year for investiga- 
tions, etc., under its provisions. This in itself “stands as 
confirmation and ratification of the action of the Chief 
Executive.” Fleming v. Mohawk Wrecking & Lumber 
Co., 331 U.S. 111, 116. : 

The President having extended the coverage of the 
Act to the Department of Health, Education, and Wel- 
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fare, it became the duty of the Secretary to dismiss any 
employee whenever she deemed it “necessary or advis. 
able in the interests of national security.” She made 
such a finding. It is implicit in her order of dismissal. 
Her “evaluation as to the effect which continuance of 
[petitioner’s] employment might have upon the ‘national 
security’” has been made. She decided that he should 


be dismissed. Under the Act this determination is “eon. | 


clusive and final.” 


ees 


There is still another reason why we should sustain the | 


President’s Executive Order. By striking it down, the 
Court raises a question as to the constitutional power of 
the President to authorize dismissal of executive em- 
ployees whose further employment he believes to be 
inconsistent with national security. This power might 
arise from the grant of executive power in Article II of the 
Constitution, and not from the Congress. The opinion of 
the majority avoids this important point which must be 
faced by any decision holding an Executive Order inop.- 
erative.* It is the policy of the Court to avoid constitu- 


*The majority excuses its failure to pass on this question by saying 
that no contention was made that the President’s Order might be 
sustained under his executive powers. We cannot agree. The Gov- 
ernment specifically asserted that “if Congress had meant to prohibit 
the President from acting in this respect under [the Act] a serious 
question as to the validity of that enactment would arise.” It 
devoted eight pages of its brief to this point. Furthermore the 
Court of Appeals noted that if it “thought the President’s Order 
inconsistent with the Act, [it] would have to decide the constitutional 
question thus presented.” As further justification the majority con- 
tends that the President acted here only under the directions of the 
Act. In answer we need quote only the enacting clause of the Presi- 
dent’s Order: “Now, therefore, by virtue of the authority vested in 
me by the Constitution and statutes of the United States . . . and 
as President of the United States.” In issuing the Order, the Presi- 
dent invoked all of his powers, and since his Order is voided by the 
majority as not being in conformity with the Act, the question of 
the scope of his other constitutional or statutory powers is presented. 
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tional questions where possible, Peters v. Hobby, 349 
U.S. 331, 338, not to create them. 

We believe the Court’s order has stricken down the 
most effective weapon against subversive activity avail- 
able to the Government. It is not realistic to say that 
the Government can be protected merely by applying the 
Act to sensitive jobs. One never knows just which job 
js sensitive. The janitor might prove to be in as impor- 
tant a spot security-wise as the top employee in the build- 
ing. The Congress decided that the most effective way 
to protect the Government was through the procedures 
laid down in the Act. The President implemented its 
purposes by requiring that Government employment be 
“clearly consistent” with the national security. The 
President’s standard is “complete and unswerving loy- 
alty” not only in sensitive places but throughout the Gov- 
ernment. The President requires and every employee 
should give no less. This is all that the Act and the Order 
require. They should not be subverted by the technical 
interpretation the majority places on them today. We 
would affirm. 
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FOR THE DISTRIOT OF COLUMBIA CIRCUIT 


No. 14689 


CaFETERIA AND RESTAURANT WorKERS Union, Loca, 473, 
AFL-CIO, e¢ al., aPpPELLANTS 


Vv. 


Nem H. McEtroy, Individually, and as Secretary of 
Defense, et al., APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


Decided August 21, 1959 


Mr. Bernard Dunau for appellant. 


Mr. DeWitt White, Attorney, Department of Justice, 
of the bar of the Supreme Court of West Virginia, pro 
hac vice, by special leave of court, with whom Messrs. 
Leo J. Michaloski, Jerome L. Avedon, and Justin R. Rock- 
well, Attorneys, Department of Justice, were on the brief, 
for appellees. 


Before Epaerton, Fany, and Dananer, Circuit Judges. 


Epeerton, Circuit Judge: A private corporation, M & M 
Restaurants, Inc., under a contract with government off- 
cers, operated a cafeteria in the Naval Gun Factory, 
property of the United States. The corporation employed 


3, 
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appellant Brawner, a civilian, as a cook. Without a hear- 
ing of any sort, the Superintendent and the Security 
Officer of the Naval Gun Factory excluded her from the 
premises and thereby deprived her of her job. They 
said she did not meet the “security requirements”. No 
one told either her or the corporation which employed 
her what the security requirements were, or why she was 
believed not to meet them. The employer asked for “a 
hearing relative to the denial of admittance to the Naval 
Gun Factory of Rachel Brawner.” The request was 
refused. 

Brawner and her labor union sued the Secretary of 
Defense, the Secretary of the Navy, the Superintendent 
and the Security Officer of the Gun Factory, and also 
Brawner’s employer, for the loss of her job, and have 
appealed from a summary judgment dismissing the com- 
plaint. 

Except with respect to the employer, the District Court 
erred. This has now become clear. On June 29, 1959, 
the Supreme Court determined that the Secretary of De- 
fense and his subordinates have not been empowered to 
deny a contractor’s employee access to his work, and 
thereby deprive him of his job, on security grounds, “in 
a proceeding in which he was not afforded the safeguards 
of confrontation and cross-examination.” Greene v. Mc- 
Elroy, 360 U.S. 474, (Shp op. pp. 33-34). What 
government officers are not empowered to do in such a 
proceeding, which includes a limited sort of hearing, they 
are not empowered to do in a proceeding that includes 
no hearing at all. As in the Greene case, if the action 
of the government officers was in accordance with Navy 
regulations, the regulations were unauthorized and invalid. 

It is immaterial that Greene’s working place does not 
appear to have been, as Brawner’s was, on government 
property. From the premise that “the United States 
could validly exclude all persons from access to the 
Naval Gun Factory”, appellees draw the conclusion that 
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the Secretary of Defense could validly exclude Brawner 
from her work there, on “security” grounds, without giy. 
ing her a hearing. If the conclusion followed from the 
premise, it would likewise follow that the Secretary conlq 
deprive government employees of their jobs on similar 
grounds, without giving them a hearing, by simply ey. 
eluding them from the places where they work. Br 
neither Congress nor the President has authorized any 
such thing. And it is clear that government officials may 
not deprive government employees of their jobs on seep. 
rity grounds except as authorized by Congress or the 
President. Peters v. Hobby, 349 U.S. 331; Cole v. Young, 
301 U.S. 536. 


The government challenges the standing of appellant | 


labor union to sue. We think the union here had stand. 
ing to protect the interests of its members.’ Cf. Nat 
Ass'n for the Advancement of Colored People v. Alabama, 
357 U.S. 449, 459-460; MacArthur Liquors, Inc. v. Pali- 
sades Citizens Ass’n, U.S.App.D.C. , 265 F. ad 
372. 

Since Brawner’s employer could not employ her within 
the Naval Gun Factory, the only place where it had con- 
tracted to employ her, when the government appellees 
would not let her enter the place, it is not responsible 
for ceasing to employ her. Appellants’ claim against the 








employer is for alleged breach of contract, and impossi- | 


1The union was the recognized representative of the em- 
ployecs of M & M Restaurants, Inc., under a collective bar- 
gaining agreement between the union and the Restaurants. 
The agreement authorized the union to participate in any 
dispute arising thereunder, including a dispute over discharge 
of any employee. When Implant Foods, Inc., replaced the 
Restaurants as the operator of the cafeteria, the. new collec- 
tive bargaining contract included a provision whereby Im- 
plant agreed to reinstate appellant with full rights should 
this suit be determined in her favor. Cf. Fishgold v. Sulli- 
van Corp., 328 U.S. 275, 2838. 
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bility of performance defeats the claim. The judgment 
in favor of M & M Restaurants, Inc., is therefore affirmed. 
The judgment in favor of the government appellees is 
reversed and the case is remanded to the District Court 
for proceedings consistent herewith. 


So ordered. 


Fany, Circuit Judge, concurring: I have concurred in 
Judge Edgerton’s opinion, but in view of the dissenting 
portion of Judge Danaher’s opinion I add these words 
of my own. 

As has been pointed out, appellant Brawner was a 
privately employed cook in the cafeteria, conducted with 
Government agreement by M & M Restaurants, Inc., on 
the premises of the Naval Gun Factory. None of the 
papers before us indicates that she had access to classified 
information or to any restricted part of the Naval Gun 
Factory which posed a security problem over and above 
that affecting her as a cook in the cafeteria. Under 
settled law, recently expounded by the Supreme Court 
in Greene v. McElroy, 360 U.S. 474, the right to hold 
specific private employment comes within the “prop- 
erty” protected by the Due Process Clause of the 
Fifth Amendment against unreasonable governmental 
interference. The question before us, therefore, is not 
whether the Government can control access to the Naval 
Gun Factory, which of course it can do, but whether 
the control it exercised in this instance, which caused 
the loss of the cook’s employment in the cafeteria, con- 
formed with the requirements of the Due Process Clause. 
The location of the employment is a relevant circumstance 
on the issue of due process of law, but does not dispense 
with the issue. Since we are a government of law, and 
I can find no authority in any law, Executive Order or 
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regulation which authorized the deprivation of this cook's 
employment in the manner in which it occurred, for that 
reason alone | think the deprivation was invalid, ag ip 
Greene. 

Appellant Brawner was not a visitor or a tradesman 
or tradesman’s agent within the meaning of the regp. 
lations controlling the access of these persons to the 
premises. She was not an employee of the Navy, and 
so was accorded none of the benefits of the clearance 
regulations applicable to such an employee in security 
matters. She was simply deprived of her employment 
out of hand, without notice, hearing, opportunity to be 
heard, or statement of reason except that she did not 
meet “security requirements.” Even were this author. 
ized by some law or competent authority I do not see 
how it could be squared with due process of law. Due 


process of law requires a reasonable procedure; and to | 
be reasonable a procedure must be such as reason is | 


able to appraise in all the circumstances as fair; and 
in order for reason to do that I think the procedure 
must at least in the circumstances before us disclose to 
the person affected enough of the basis for the action to 


enable her to test its truth, with an opportunity in some | 


manner to do so. 


We do not decide that confrontation and right of cross- 


examination were essential, the question reserved by the 
Supreme Court in Greene, for here as there that ques- 


tion is not reached because in any event the manner of | 


deprivation of employment was unauthorized and in this 
case was otherwise unreasonable as well. Since it was 
unauthorized and unreasonable due process of law was 
lacking in both respects. 

We are not concerned with truck drivers and. others 
mentioned by my brother Danaher; none of these com- 
plains of having been deprived of his employment by 
governmental action. If any were to do so, we might 
have a question like the one we do have. Finally, I do 
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not understand the relevance of the reference in the 
dissenting opinion to the authority of the Superintendent 
to bar a petty thief or a numbers player or a narcotic 
peddler, or other unfit person. But when any depriva- 
tion of liberty or property does involve such as these 
the courts do not withhold from them the application of 
the Due Process Clause. The Fifth Amendment pro- 
vides that “No person shall be . . . deprived of life, lib- 
erty or property without due process of law.” 


DanaHER, Circuit Judge: I concur specifically in the 
majority’s opinion affirming the judgment in favor of 
M & M Restaurants, Inc. Otherwise I dissent. 

To say that some officials may have abused their au- 
thority is not to deny that authority exists. This is not 
such a situation as was presented in Greene v. McElroy, 
360 U.S. 474. The property here is owned by the Gov- 
ernment and is part of the naval establishment. Control 
of access to the Naval Gun Factory has legally been 
vested in the Superintendent. When the public may 
enter and for what purposes and under what circum- 
stances may be determined by that officer, in accordance 
with governing regulations. Congress has even made 
it a criminal offense, under some circumstances, for un- 
authorized personnel to be upon the premises. 18 U.S.C. 
§ 1382 (1952). 

The basic principle of control by the Government of 
its own naval establishment is here paramount, I think. 
Truck drivers, plumbers, telephone operators, electricians, 
artisans in every walk of life, in one way or other and 
at one time or other may have legitimate business with 
a naval base, but the privilege of access is to be extended 
and may be continued only as those charged with main- 
taining the security of the Government’s operation may 
by regulation prescribe. If some petty thief or numbers 
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player or narcotics peddler or otherwise unfit person 
should insist upon continuance of a previously extended 
privilege of access, I think the regulations authorize the | 
Superintendent to bar him. 


I am unable to conclude that regulations under which | 


the officials here acted were invalid or unauthorized, 
Particularly do I dissociate myself from the suggestion 
that invalidity implicitly turns upon whether, in appli- 
cation, provision has been made for “confrontation and 
cross-examination” of sources whose reports may have 
led to revocation of the privilege of access to the Gov. 
ernment’s enclave. 
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SUPREME COURT OF THE UNITED STATES 
No. 180.—OctToBer Term, 1958. 


William L. Greene, Petitioner,}On Writ of Certiorari 

v. to the United States 

Neil M. McElroy, Thomas S.} Court of Appeals for 

Gates, Jr., and Robert B.| the District of Colum- 
Anderson. bia Circuit. 


[June 29, 1959.] 


Mr. CureFr JusTIcE WARREN delivered the opinion of 
the Court. 


This case involves the validity of the Government’s 
revocation of security clearance granted to petitioner, 
an aeronautical engineer employed by a private manufac- 
turer which produced goods for the armed services. Peti- 
tioner was discharged from his employment solely as a 
consequence of the revocation because his access to classi- 
fied information was required by the nature of his job. 
After his discharge, petitioner was unable to secure 
employment as an aeronautical engineer and for all prac- 
tical purposes that field of endeavor is now closed to him. 

Petitioner was vice president and general manager of 
Engineering and Research Corporation (ERCO), a busi- 
ness devoted primarily to developing and manufacturing 
various mechanical and electronic products. He began 
this employment in 1937 soon after his graduation from 
the Guggenheim School of Aeronautics and, except for a 
brief leave of absence, he stayed with the firm until his 
discharge in 1953. He was first employed as a junior 
engineer and draftsman. Because of the excellence of 
his work he eventually became a chief executive officer of 
the firm. During his career with ERCO, he was credited 
with the expedited development of a complicated elec- 
tronic flight simulator and with the design of a rocket 
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launcher, both of which were produced by ERCO and long 
used by the Navy. 

During the post-World War II period, petitioner was 
given security clearances on three occasions. These were 
required by the nature of the projects undertaken by 
ERCO for the various armed services.” On November 2], 
1951, however, the Army-Navy-Air Force Personnel Secu- 
rity Board (PSB) advised ERCO that the Company’s 
clearances for access to classified information were jn 
jeopardy because of a tentative decision to deny petitioner 
access to classified Department of Defense information 
and to revoke his clearance for security reasons.’ ERCO 


1 Petitioner was given a Confidential clearance by the Army on 
August 9, 1949, a Top Secret clearance by the Assistant Chief of 
Staff G-2, Military District of Washington on November 9, 1949, 
and a Top Secret clearance by the Air Materiel Command on Feb- 
ruary 3, 1950. 

2 ERCO did classified contract work for the various services. In 

1951, in connection with a classified research project for the Navy, 
it entered into a security agreement in which it undertook “to pro- 
vide and maintain a system of security controls within its . . . own 
organization in accordance with the requirements of the Department 
of Defense Industrial Security Manual ... .”” The Manual, in turn, 
provided in paragraphs 4 (e) and 6: 
“The Contractor shall exclude (this does not imply the dismissal 
or separation of any employee) from any part of its plants, factories, 
or sites at which work for any military department is being per- 
formed, any person or persons whom the Secretary of the military 
department concerned or his duly authorized representative, in the 
interest of security, may designate in writing. 


“No individual shall be permitted to have access to classified matter 
unless cleared by the Government or the Contractor, as the case may 
be, as specified in the following subparagraphs and then he will be 
given access to such matter only to the extent of his clearance. . . .” 

’The PSB was created pursuant to an interim agreement dated 
October 9, 1947, between the Army, Navy, and Air Force and pursu- 
ant to a memorandum of agreement between the Provost Marshall 
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was invited to respond to this notification. The corpora- 
tion, through its president, informed PSB that petitioner 
had taken an extended furlough due to the Board’s action. 
The ERCO executive also stated that in his opinion peti- 
tioner was a loyal and discreet United States citizen and 
that his absence denied to the firm the services of an out- 
standing engineer and administrative executive. On 
December 11, 1951, petitioner was informed by the Board 
that it had “decided that access by you to contract work 
and information [at ERCO] would be inimical to the 
best interests of the United States.” Accordingly, the 
PSB revoked petitioner’s clearances. He was informed 
that he could seek a hearing before the Industrial Employ- 
ment Review Board (IERB), and he took this course.‘ 
Prior to the hearing, petitioner received a letter inform- 
ing him that the PSB action was based on information 
indicating that between 1943 and 1947 he had associated 
with Communists, visited officials of the Russian Embassy, 


General and the Air Provost Marshall, dated March 17, 1948. “It 
was a three-man board, with one representative from each of the 
military departments .... Its functions were to grant or deny 
clearance for employment on aeronautical or classified contract work 
when such consent was required, and to suspend individuals, whose 
continued employment was considered inimical to the security inter- 
ests of the United States, from employment on classified work.” 
Report of the Commission on Government Security, 1957, S. Doc. 
No. 64, 85th Cong., Ist Sess. 239. It established its own procedures 
which were approved by the Secretaries of the Army, Navy, and 
Air Force. See “Procedures Governing the Army-Navy-Air Force 
Personnel Security Board, dated 19 June 1950.” 

‘The IERB was a four-member board which was given jurisdiction 
to hear and review appeals from decisions of the PSB. Its charter, 
dated 7 November 1949 and signed by the Secretaries of the Army, 
Navy, and Air Force, contemplated that it would afford hearings to 
persons denied clearance. And see “Procedures Governing Appeals 


to the Industrial Employment Review Board, dated 7 November 
1949.” 
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and attended a dinner given by an allegedly Communist 
Front organization.® 

On January 23, 1952, petitioner, with counsel, appeared 
before the IERB. He was questioned in detail concern. 
ing his background and the information disclosed in the 
IERB letter. In response to numerous and searching 
questions he explained in substance that specific “suspect” 
persons with whom he was said to have associated were 
actually friends of his ex-wife. He explained in some 
detail that during his first marriage, which lasted from 
1942 through 1947, his then wife held views with which 
he did not concur and was friendly with associates and 


ee 


other persons with whom he had little in common. He | 
stated that these basic disagreements were the prime rea- | 
sons that the marriage ended in failure. He attributed | 
to his then wife his attendance at the dinner, his member. | 


ship in a bookshop association which purportedly was a 
“front” organization, and the presence in his home of 
“Communist” publications. He denied categorically that 
he had ever been a “Communist” and he spoke at length 
about his dislike for “a theory of Government which has 
for its object the common ownership of property.” 
Lastly, petitioner explained that his visits to persons 
in various foreign embassies (including the Russian 


5 The letter read, in part: 

“That over a period of years, 1943-1947, at or near Washington, 
D. C., you have closely and sympathetically associated with persons 
who are reported to be or to have been members of the Communist 


Party; that during the period 1944-1947 you entertained and were | 


visited at your home by military representatives of the Russian 
Embassy, Washington, D. C.; that, further, you attended social func- 
tions during the period 1944-1947 at the Russian Embassy, Wash- 
ington, D. C.; and on 7 April 1947 attended the Southern Conference 
for Human Welfare, Third Annual Dinner, Statler Hotel, Washing- 
ton, D. C. (Cited as Communist Front organization, Congressional 
Committee on Un-American Activities) .” 


an 
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Embassy) were made in connection with his attempts to 
sell ERCO’s products to their Governments. Petitioner’s 
witnesses, who included top-level executives of ERCO 
and a number of military officers who had worked with 
petitioner in the past, corroborated many of petitioner’s 
statements and testified in substance that he was a 
loyal and discreet citizen. These top-level executives of 
ERCO, whose right to clearance was never challenged, 
corroborated petitioner’s testimony concerning his reasons 
for visiting the Russian Embassy. 

The Government presented no witnesses. It was ob- 
vious, however, from the questions posed to petitioner 
and to his witnesses, that the Board relied on confidential 
reports which were never made available to petitioner. 
These reports apparently were compilations of statements 
taken from various persons contacted by an investigatory 
agency. Petitioner had no opportunity to confront and 
question persons whose statements reflected adversely on 
him or to confront the government investigators who took 
their statements. Moreover, it seemed evident that the 
Board itself had never questioned the investigators and 
had never seen those persons whose statements were the 
subject of their reports. 

On January 29, 1952, the IERB, on the basis of the 
testimony given at the hearing and the confidential reports 
reversed the action of the PSB and informed petitioner 
and ERCO that petitioner was authorized to work on 
Secret contract work. 

On March 27, 1953, the Secretary of Defense abolished 
the PSB and IERB and directed the Secretaries of the 
three armed services to establish regional Industrial Per- 
sonnel Security Boards to coordinate the industrial secu- 
rity program.® The Secretaries were also instructed to 


®The boards were abolished pursuant to a memorandum of March 
27, 1953, issued by the Secretary of Defense to the Secretaries of 
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establish uniform standards, criteria, and procedures? 
Cases pending before the PSB and IERB were referred to 
these new Boards.* During the interim period between 
the abolishment of the old program and the implementa. 
tion of the new one, the Secretaries considered themselves 
charged with administering clearance activities under 
previously stated criteria.° 


the Army, Navy, and Air Force and to the Chairman of the Muni- 


tions Board. It provided in part: 


“5. The Department of the Army, Navy and Air Force shall estab- | 


lish such number of geographical regions within the United States 
as seems appropriate to the work-load in each region. There shall 
then be established within each region an Industrial Personnel Secur- 
ity Board. This board shall consist of two separate and distinct 
divisions, a Screening Division and an Appeal Division, with equal 
representation of the Departments of the Army, Navy and Air Force 
on each such division. The Appeal Division shall have jurisdiction 
to hear appeals from the decision of the Screening Division and its 
decisions sha!i be determined by a majority vote which shall be 
final, subject only to reconsideration on its own motion or at the 
request of the appellant for good cause shown or at the request of 
the Secretary of any military department.” 

7 The memorandum from the Secretary of Defense also provided: 

“6. The Secretaries of the Army, Navy and Air Force, shall within 
thirty days (30), establish such geographical regions and develop joint 
uniform standards, criteria, and detailed procedures to implement the 
above-described program. In developing the standards, criteria, and 
procedures, full consideration shall be given to the rights of indi- 
viduals, consistent with security requirements. After approval by 
the Secretaries of the Army, Navy, and Air Force, the standards, 
criteria, and procedures shall govern the operations of the Board.” 

® The memorandum provided: 

“7. All cases pending before the Army-Navy-Air Force Personnel 
Security Board and the Industrial Employment Review Board shall 
be referred for action under this order to the appropriate Industrial 
Personnel Security Board.” 

® The memorandum further provided: 

“4. The Criteria Governing Actions by the Industrial Employment 
Review Board, dated 7 November 1949, as revised 10 November 1950, 
and approved by the Secretaries of the Army, Navy, and Air Force, 
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On April 17, 1953, respondent Anderson, the Secretary 
of the Navy, wrote ERCO that he had reviewed peti- 
tioner’s case and had concluded that petitioner’s “con- 
tinued access to Navy classified security information 
[was] inconsistent with the best interests of National 
Security.” No hearing preceded this notification. He 
requested ERCO to exclude petitioner “from any part 
of your plants, factories or sites at which classified Navy 
projects are being carried out and to bar him access to 
all Navy classified information.” He also advised the 
corporation that petitioner’s case was being referred to 
the Secretary of Defense with the recommendation that 
the IERB’s decision of January 29, 1952, be overruled. 
ERCO had no choice but to comply with the request.’ 
This led to petitioner’s discharge." ERCO informed the 





shall govern security clearances of industrial facilities and industrial 
personnel by the Secretaries of the Army, Navy and Air Force until 
such time as uniform criteria are established in connection with 
paragraph 6 of this memorandum.” 

10See note 2, supra. 

11The Chairman of the Board of ERCO, Colonel Henry Berliner, 
later testified by affidavit as follows: 

“During the year 1953, and for many years previous thereto, I 
was the principal stockholder of Engineering and Research Corpora- 
tion, a corporation which had its principal place of business at River- 
dale, Maryland. I was also the chairman of the board, and the 
principal executive officer of this corporation. 

“T am acquainted with William Lewis Greene. Prior to the month 
of April, 1953, Mr. Greene was Vice-President in charge of engineer- 
ing and General Manager of Engineering and Research Corporation. 
He has been employed by this corporation since 1937. His progress 
in the company had been consistent. He was one of our most valued 
and valuable employees, and was responsible for much of the work 
which Engineering and Research Corporation was doing. In April, 
1953, the company received a letter from the Secretary of the Navy 
advising us that clearance had been denied to Mr. Greene and advis- 
ing us that it would be necessary to bar him from access to our plant. 
In view of his position with the company, there was no work which he 
could do in light of this denial of clearance by the Navy. As a result, 
it was necessary for the company to discharge him. There was no 
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Navy of what had occurred and requested an opportunity 
to discuss the matter in view of petitioner’s importance 
to the firm.’* The Navy replied that “as far as the Navy 


other reason for Mr. Greene’s discharge, and in the absence of the 


letter referred to, he could have continued in the employment of | 


Engineering and Research Corporation indefinitely.” 


2 The President of ERCO wrote to the Secretary of the Navy as | 


follows: 


“The Honorable R. B. Anderson 
“Secretary of the Navy 
“Washington 25, D. C. 


“My dear Mr. Secretary: 

“Receipt is acknowledged of your letter of April 17, 1953 in which 
you state that you have reviewed the case history file on William 
Lewis Greene and have concluded that his continued access to Navy 
classified security information is inconsistent with the best interests 
of National Security. 

“You request this company to exclude Mr. Greene from our plants, 
factories or sites and to bar him from information, in the inter- 
ests of protecting Navy classified projects and classified security 
information. 

“In accordance with your request, please be advised that since 
receipt of your letter this company has excluded Mr. Greene from 
any part of our plants, factories or sites and barred him access to 
all classified security information. 

“For your further information, Mr. Greene tendered his resigna- 
tion as an officer of this corporation and has left the plant. We 
shall have no further contact with him until his status is clarified 
although we have not yet formally accepted his resignation. 

“Mr. Greene is Vice President of this company in charge of en- 
gineering. His knowledge, experience and executive ability have 
proven of inestimable value in the past. The loss of his services at 
this time is a serious blow to company operations. Accordingly, we 
should like the privilege of a personal conference to discuss the 
matter further. 

“Furthermore, you state that you are referring the case to the 
Secretary of Defense recommending that the Industrial Employment 
Review Board’s decision of January 29, 1952 be overruled. If it is 
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Department is concerned, any further discussion on this 
problem at this time will serve no useful purpose.” 

Petitioner asked for reconsideration of the decision. 
On October 13, 1953, the Navy wrote to him stating that 
it had requested the Eastern Industrial Personnel Security 
Board (EIPSB) to accept jurisdiction and to arrive at a 
final determination concerning petitioner’s status.** Var- 
ious letters were subsequently exchanged between peti- 
tioner’s counsel and the EIPSB. These resulted finally 
in generalized charges, quoted in the margin, incorporat- 
ing the information previously discussed with petitioner 
at his 1952 hearing before the IERB.“ 





appropriate, we should like very much to have the privilege of 
discussing the matter with the Secretary of Defense. 
“Please accept our thanks for any official courtesies which you are 
in a position to extend. 
“Respectfully yours, 
“Engineering and Research Corporation 
“By /s/ L. A. Wells” 


On May 4, 1953, pursuant to the memorandum of the Secretary 
of Defense dated March 27, 1953, see note 6, supra, the Secretaries 
of the military departments established regional Industrial Personnel 
Security Boards governed by generalized standards, criteria, and 
procedures. 

The specifications were contained in a letter to petitioner’s 
counsel dated April 9, 1954, which was sent nineteen days before 
the hearing. That letter provided in part: 

“Security considerations permit disclosure of the following informa- 
tion that has thus far resulted in the denial of clearance to Mr. 
Greene: 

“1. During 1942 SUBJECT was a member of the Washington 
Book Shop Association, an organization that has been officially cited 
by the Attorney General of the United States as Communist and 
subversive. 

“2. SUBJECT’s first wife, Jean Hinton Greene, to whom he was 
married from approximately December 1942 to approximately De- 
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On April 28, 1954, more than one year after the Secre- 
tary took action, and for the two days thereafter, peti- 
tioner presented his case to the EIPSB and was cross. 
examined in detail. The hearing began with a statement 
by the Chairman, which included the following passage: 


cember 1947, was an ardent Communist during the greater part of 
the period of the marriage. 

“3. During the period of SUBJECT’s first marriage he and his 
wife had many Communist publications in their home, including the 
‘Daily Worker’; ‘Soviet Russia Today’; ‘In Fact’; and Karl Marx’s 
‘Das Kapital.’ 

“4. Many apparently reliable witnesses have testified that during 
the period of SUBJECT’s first marriage his personal political sym- 
pathies were in general accord with those of his wife, in that he was 
sympathetic towards Russia; followed the Communist Party ‘line’; 
presented ‘fellow-traveller’ arguments; was apparently influenced 
by ‘Jean’s wild theories’; etc. [Nothing in the record establishes that 
any witness ‘‘testified” at any hearing on these subjects and every- 
thing in the record indicates that they could have done no more 
than make such statements to investigative officers. ] 

“5. In about 1946 SUBJECT invested approximately $1000. in 
the Metropolitan Broadcasting Corporation and later became a di- 
rector of its Radio Station WQQW. It has been reliably reported 
that many of the stockholders of the Corporation were Communists 
or pro-Communists and that the news coverage and radio programs 
of Station WQQW frequently paralleled the Communist Party ‘line.’ 
[This station is now Station WGMS, Washington’s “Good Music 
Station.” Petitioner stated that he invested money in the station 
because he liked classical music and he considered it a good 
investment. | 

“6. On 7 April 1947 SUBJECT and his wife Jean attended the 
Third Annual Dinner of the Southern Conference for Human Wel- 
fare, an organization that has been officially cited as a Communist 
front. [This dinner was also attended by many Washington notables, 
including several members of this Court.] 

“7. Beginning about 1942 and continuing for several years there- 
after SUBJECT maintained sympathetic associations with various 
officials of the Soviet Embassy, including Major Constantine I. 
Ovchinnikov, Col. Pavel F. Berezin, Major Pavel N. Asseev, Col. 
Ilia M. Saraev, and Col. Anatoly Y. Golkovsky. [High-level execu- 
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“The transcript to be made of this hearing will not 
include all material in the file of the case, in that, 
it will not include reports of investigation conducted 
by the Federal Bureau of Investigation or other 





tives of ERCO, as above noted, testified that these associations wert 
carried on to secure business for the corporation. } 

“8. During 1946 and 1947 SUBJECT had frequent sympatheti 
association with Dr. Vaso Syrzentic of the Yugoslav Embassy Dr 
Syrzentic has been identified as an agent of the International Com- 
munist Party. [Petitioner testified that he met this individual once 
in connection with a business transaction. ] 

“9 During 1948 SUBJECT was in contact with Col. Alexand 
Hess of the Czechoslovak Embassy, who has been identified as an 
agent of the Red Army Intelligence. [This charge was apparently 
abandoned as no adverse finding was based on it.] 

“10. During 1946 and 1947 SUBJECT maintained close and sym 
pathetic association with Mr. and Mrs. Nathan Gregory Silvermaster 
and William Ludwig Ullman. Silvermaster and Ullman have been 
identified as members of a Soviet Espionage Apparatus active in 
Washington, D. C., during the 1940’s. [Silvermaster was a top 
economist in the Department of Agriculture and the direct superior 
of petitioner’s ex-wife who then worked in that department. } 

“11. SUBJECT had a series of contacts with Laughlin Currie 
during the period 1945-48. Currie has also been identified as a 
member of the Silvermaster espionage group. [Petitioner met Currie 
in the executive offices of the President at a time when Currie was 
a Special Assistant to the President.] 

“12. During the period between 1942 and 1947 SUBJECT main- 
tained frequent and close associations with many Communist Party 
members, including R S———, and his wife E———-, B—_ 
W. and his wife M , M P. , M L 
D——, R N and I S———. [These persons 
were apparently friends of petitioner’s ex-wife. | 

“13. During substantially the same period SUBJECT maintained 
close association with many persons who have been identified as 
strong supporters of the Communist conspiracy, including S—--—— J. 
R ,s— L——__, 0 L——__, E__ F and V 
G————. [These persons were apparently friends of his ex-wife.] 

“It is noted that all of the above. information has previously been 
discussed with Mr. Greene at his hearing before the Industrial Em- 

ployment Review Board, and that a copy of the transcript of that 
hearing was made available to you in August of last year.” 
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investigative agencies which are confidential. Nei- 
ther will it contain information concerning the iden- 
tity of confidential informants or information which 
will reveal the source of confidential evidence. The 
transcript will contain only the Statement of Rea- 
sons, your answer thereto and the testimony actually 
taken at this hearing.” 


Petitioner was again advised that the revocation of his 
security clearance was based on incidents occurring be- 
tween 1942 and 1947, including his associations with 
alleged Communists, his visits with officials of the Russian 
Embassy, and the presence in his house of Communist 
literature. 

Petitioner, in response to a question, stated at the out- 
set of the hearing that he was then employed at a salary 
of $4,700 per year as an architectural draftsman and that 
he had been receiving $18,000 per year as Vice President 
and General Manager of ERCO. He later explained that 
after his discharge from ERCO he had unsuccessfully tried 
to obtain employment in the aeronautics field but had 
been barricaded from it because of lack of clearance.” 

Petitioner was subjected to an intense examination sim- 
ilar to that which he experienced before the IERB in 19652. 
During the course of the examination, the Board injected 


15 Petitioner stated by affidavit in support of his motion for sum- 
mary judgment that “[a]fter my discharge from Engineering and 
Research Corporation, I made every possible effort to secure other 
employment at a salary commensurate with my experience, but | 
was unable to do so because all of my work history had been in the 
field of aeronautics. In spite of everything I could do, the best 
position I could obtain was a draftsman-engineer in an architectural 
firm. I was obliged to go to work for a salary of $4,400 per year, 
because the basis upon which a higher salary would be justified was 
experience in a field which was not particularly useful in the type of 
work which I was able to obtain. As a result of the actions of the 
defendants complained of, the field of aeronautical engineering was 
closed to me.” 
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new subjects of inquiry and made it evident that it was 
relying on various investigatory reports and statements 
of confidential informants which were not made available 
to petitioner.* Petitioner reiterated in great detail the 





_16 For instance, the following questions were asked in connection 
with the so-called “left wing” radio station in which petitioner owned 
stock, petitioner’s acquaintanceship with alleged subversives, and 
petitioner’s business relationships with foreign governments. 

“Q. We have information here, Mr. Greene, that one particular 
individual specifically called your attention to the fact that [Con- 
gressman] Rankin and [Senator] Bilbo had characterized this station 
as a Communist station, run by and for Communists? 


“Q. We have information here, this has come from an informant 
characterized to be of known reliability in which he refers to con- 
versations he had with you about January of 1947 in which you 
told him that you had visited M P. the previous evening 
and had become rather chummy with him, do you wish to comment 
on that? 








“Q. Concerning your relationship with S———- L———, we have 
information here from an informant characterized as being one of 
known reliability, in which S———- L——— told this informant that 
shortly following her Western High School speech in 1947, she 
remarked to you that probably many people will learn things about 
Russia and she quoted you as replying, ‘Well I hope they learn some- 
thing good, at least.’ Do you wish to say anything about that? 


“Q. Information we have, Mr. Greene, indicates first of all, that 
you didn’t meet these Russians in 1942 but you met them in early 
1943. 


“Q. Now, we have further information, Mr. Greene, indicating 
that the initiative of these contacts came from Col. Berezin. 


“Q. We have information here indicating that as a matter of fact, 
sir, we do know that the meeting between you and Col. Berezin was 
arranged through Hess and Hochfeld as you indicated. We also 
have information from a source identified as being one of known 
reliability referring to a conversation that this source had with Hess 
in April 1943 in which Hess stated that he had been talking to 
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explanations previously given before the IERB. He was 
subjected to intense cross-examination, however, concern. 


ing reports that he had agreed with the views held by his 


ex-wife. 


one Harry, not further identified but presumed to be Hochfeld and 
that Harry said to Hess that he had a young engineer who is a 
good friend of ours and of our cause and Harry wanted Hess to set up 
a meeting between Berezin and yourself. Can you give us some 
reason why Harry might have referred to you as a good friend of 
our cause? 


— 


“Q. Of course, we can make certain assumptions as to why Col, | 


Berezin might have wanted to meet you back in December 194? 
when we look at a statement like this indicating that you were con- 
sidered a good friend of their’s and of their cause. Of course, some 
weight is lent to this assumption by the fact that your wife was 
strongly pro-Communist and after she left you she became very 
active in Communist affairs, in case you don’t know that, I’ll pass 
it on to you.” 


And the following questions were asked of various witnesses presented 
by petitioner evidently because the Board had confidential informa- 
tion that petitioner’s ex-wife was “eccentric.” 


“Q. Now you were in Bill’s home, that red brick house that you're | 


talking about. 


“Q. Was there anything unusual about the house itself, the interior | 


of it, was it dirty? 


“Q. Were there any beds in their house which had no mattresses 
on them? 


“Q. Did you ever hear it said that Jean slept on a board in order 
to keep the common touch? 


“Q. When you were in Jean’s home did she dress conventionally 
when she received her guests? 


“Q. Let me ask you this, conventionally when somebody would 
invite you for dinner at their home would you expect them, if they 
were a woman to wear a dress and shoes and stockings and the usual 
clothing of the evening or would you expect them to appear in 
overalls?” 
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Petitioner again presented a number of witnesses who 
testified that he was loyal, that he had spoken approv- 
ingly of the United States and its economic system, that 
he was a valuable engineer, and that he had made valu- 
able and significant contributions to this country’s war 
efforts during World War II and the Korean War. 

Soon after the conclusion of the hearing, the EIPSB 
notified petitioner that it had affirmed the Secretary’s 
action and that it had decided that the granting of clear- 
ance to petitioner for access to classified information was 
“not clearly consistent with the interests of national secu- 
rity.” Petitioner requested that he be furnished with 
a detailed statement of findings supporting the Board’s 
decision. He was informed, however, that security con- 
siderations prohibited such disclosure.” On September 
16, 1955, petitioner requested review by the Industrial 
Personnel Security Review Board."** On March 12, 1956, 
almost three years after the Secretary’s action and nearly 
one year after the second hearing, he received a letter from 
the Director of the Office of Industrial Personnel Security 
Review informing him that the EIPSB had found that 
from 1942-1947 petitioner associated closely with his 
then wife and her friends, knowing that they were active 
in behalf of and sympathized with the Communist Party, 
that during part of this period petitioner maintained a 
sympathetic association with a number of officials of the 
Russian Embassy, that during this period petitioner’s 
political views were similar to those of his then wife, that 


The notification stated: 

“Security considerations prohibit the furnishing to an appellant 
of a detailed statement of the findings on appeal inasmuch as the 
entire file is considered and comments made by the Appeal Division 
panel on security matters which could not for security reasons form 
the basis of a statement of reasons.” 

* This Board was created by the Secretary of Defense on February 
2, 1955, and given power to review adverse decisions rendered by the 
regional boards. 
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petitioner had been a member of a suspect bookshop asso. 
ciation, had invested money in a suspect radio station, 
had attended a suspect dinner, and had, on occasion, 
Communist publications in his home, and that petitioner’s 
credibility as a witness in the proceedings was doubtful, 
The letter also stated that the doubts concerning peti- 
tioner’s credibility affected the Board’s evaluation of his 
trustworthiness and that only trustworthy persons could 


be afforded access to classified information.’”® The EIPSB | 


determination was affirmed. 

After the EIPSB decision in 1954, petitioner filed a 
complaint in the United States District Court for the Dis- 
trict of Columbia asking for a declaration that the revoca- 
tion was unlawful and void and for an order restraining 
respondents from acting pursuant to it.”? He also asked 
for an order requiring respondents to advise ERCO that 
the clearance revocation was void. Following the affirm- 
ance of the EIPSB order by the Industrial Personnel 
Review Board, petitioner moved for summary judgment 
in the District Court. The Government cross-filed for 
dismissal of the complaint or summary judgment. The 
District Court granted the Government’s motion for sum- 
mary judgment, 150 F. Supp. 958, and the Court of 
Appeals affirmed that disposition, 254 F. 2d 944. 

The Court of Appeals recognized that petitioner had 
suffered substantial harm from the clearance revocation.” 


19 This was the first time that petitioner was charged or found to 
be untrustworthy. 

20 The complaint was filed before the establishment of the Indus- 
trial Personnel Security Review Board. See note 18 supra. 

21 The Court of Appeals stated: ‘““‘We have no doubt that Greene 
has in fact been injured. He was forced out of a job that paid him 
$18,000 per year. He has since been reduced, so far as this record 
shows, to working as an architectural draftsman at a salary of some 
$4,400 per year. Further, as an aeronautical engineer of considerable 
experience he says (without real contradiction) that he is effectively 
barred from pursuit of many aspects of his profession, given the 
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But in that court’s view, petitioner’s suit. presented no 
“justiciable controversy’—no controversy which the 
courts could finally and effectively decide. This conclu- 
sion followed from the Court of Appeals’ reasoning that 
the Executive Department alone is competent to evaluate 
the competing considerations which exist in determining 
the persons who are to be afforded security clearances. 
The court also rejected petitioner’s claim that he was 
deprived of his livelihood without the traditional safe- 
guards required by “due process of law” such as confronta- 
tion of his accusers and access to confidential reports used 
to determine his fitness. Central to this determination 
was the court’s unwillingness to order the Government to 
choose between disclosing the identities of informants or 
giving petitioner clearance. 

Petitioner contends that the action of the Department 
of Defense in barring him from access to classified in- 
formation on the basis of statements of confidential 
informants made to investigators was not authorized by 
either Congress or the President and has denied him 
“liberty” and “property” without “due process of law” 
in contravention of the Fifth Amendment. The alleged 
property is petitioner’s employment; the alleged liberty 
is petitioner’s freedom to practice his chosen profession. 
Respondents admit, as they must, that the revocation of 
security clearance caused petitioner to lose his job with 
ERCO and has seriously affected, if not destroyed, his 
ability to obtain employment in the aeronautics field. 
Although the right to hold specific private employment 
and to follow a chosen profession free from unrea- 
sonable governmental interference comes within the 


current dependence of most phases of the aircraft industry on Defense 
Department contracts not only for production but for research and 
development work as well... . Nor do we doubt that, following the 
Government’s action, some stigma, in greater or less degree, has 
attached to Greene.” 254 F. 2d 944, 952-953. 
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“liberty” and “property” concepts of the Fifth Amend. 
ment, Dent v. West Virginia, 129 U. S. 114; Schware y. 
Board of Bar Examiners, 353 U. S. 232; Peters v. Hobby, 
349 U. 8. 331, 352 (concurring opinion) ; cf. Slochower y, | 
Board of Education, 350 U. 8S. 551; Trauzx v. Raich, 239 
U.S. 33, 41; Allgeyer v. Louisiana, 165 U. 8. 578, 589- | 
590; Powell v. Pennsylvania, 127 U. 8. 678, 684, respond. 
ents contend that the admitted interferences which haye | 
occurred are indirect by-products of necessary govern. 


mental action to protect the integrity of secret information | 
and hence are not unreasonable and do not constitute | 
deprivations within the meaning of the Amendment, | 


Alternatively, respondents urge that even if petitioner 
has been restrained in the enjoyment of constitutionally 
protected rights, he was accorded due process of law in 
that he was permitted to utilize those procedural safe. 
guards consonant with an effective clearance program, in 
the administration of which the identity of informants 
and their statements are kept secret to insure an unim- 
paired flow to the Government of information concerning 
subversive conduct. But in view of our conclusion that 


this case should be decided on the narrower ground of | 
“authorization,” we find that we need not determine the | 


answers to these questions.” 


The issue, as we see it, is whether the Department of | 


Defense has been authorized to create an industrial secu- 


rity clearance program under which affected persons may ° 


22 We note our agreement with respondents’ concession that peti- 


tioner has standing to bring this suit and to assert whatever rights — 


he may have. Respondents’ actions, directed at petitioner as an 
individual, caused substantial injuries, Joint Anti-Fascist Committee 
v. McGrath, 341 U.S. 123, 152 (concurring opinion), and, were they 
the subject of a suit between private persons, they could be attacked 


as an invasion of a legally protected right to be free from arbitrary | 


interference with private contractual relationships. Moreover, peti- 


tioner has the right to be free from unauthorized actions of govern- | 
ment officials which substantially impair his property interests. | 


Cf. Philadelphia Co. v. Stimson, 223 U. S. 605. 
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lose their jobs and may be restrained in following their 
chosen professions on the basis of fact determinations 
concerning their fitness for clearance made in proceedings 
in which they are denied the traditional procedural 
safeguards of confrontation and cross-examination. 

Prior to World War II, only sporadic efforts were made 
to control the clearance of persons who worked in private 
establishments which manufactured materials for national 
defense. Report of the Commission on Government 
Security, 1957, S. Doc. No. 64, 85th Cong., Ist Sess. 236. 
During World War II the War Department instituted a 
formalized program to obtain the discharge from war 
plants of persons engaged in sabotage, espionage, and 
willful activity designed to disrupt the national defense 
program. Jd., at 237. In 1946, the War Department 
began to require contractors, before being given access to 
classified information, to sign secrecy agreements which 
required consent before their employees were permitted 
access to Top Secret or Secret information. I/d., at 238. 
At the outset, each armed service administered its own 
industrial clearance program. /d., at 239. Later, the 
PSB and IERB were established by the Department of 
Defense and the Secretaries of the armed services to 
administer a more centralized program. Jbid. Confu- 
sion existed concerning the criteria and procedures to be 
employed by these boards. Jbid. Eventually, general- 
ized procedures were established with the approval of the 
Secretaries which provided in part that before the IERB 
“{t]he hearing will be conducted in such manner as to 
protect from disclosure information affecting the national 
security or tending to compromise investigative sources or 
methods... .” See “Procedures Governing Appeals to 
the Industrial Employment Review Board, dated 7 
November 1949,” note 4, supra, §4(c). After aboli- 
tion of these boards in 1953, and the establishment of the 
IPSB, various new sets of procedures were promulgated 
which likewise provided for the non-disclosure of informa- 
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tion “tending to compromise investigative sources or 
methods or the indentity of confidential informants.” * 

All of these programs and procedures were established 
by directives issued by the Secretary of Defense or the 
Secretaries of the Army, Navy and Air Force. None wag 
the creature of statute or of an Executive Order issued by 
the President.” 

Respondents maintain that congressional authorization 
to the President to fashion a program which denies secu- 
rity clearance to persons on the basis of confidential infor- 
mation which the individuals have no opportunity to 


23'The Industrial Personnel Security Review Regulation, 20 Fed, 
Reg. 1553, recommended by the Secretaries of the Army, Navy, and 
Air Force, and approved by the Secretary of Defense, provided: 

“§ 67.1-4. Release of Information. All personnel in the Program 
will comply with applicable directives pertaining to the safeguarding 
of classified information and the handling of investigative reports. 
No classified information, nor any information which might com- 
promise investigative sources or methods or the identity of confiden- 
tial informants, will be disclosed to any contractor or contractor 
employee, or to his lawyer or representative, or to any other person 
not authorized to have access to such information. In addition, ina 
case involving a contractor employee the contractor concerned will be 
advised only of the final determination in the case to grant, deny, or 
revoke clearance, and of any decision to suspend a clearance granted 
previously pending final determination in the case. The contractor 
will not be given a copy of the Statement of Reasons issued to the 
contractor employee except at the written request of the contractor 
employee concerned.” 

24 See ‘Charter of the Industrial Employment Review Board, dated 
7 November 1949,” note 4, supra; “Charter of the Army-Navy-Air 
Force Personnel Security Board, dated 19 June 1950,” note 3, supra; 
Memorandum issued by the Secretary of Defense to the Secretaries 
of the Army, Navy, and Air Force and to the Chairman of the 
Munitions Board, dated March 27, 1953, notes 6, 7, 8 and 9, supra; 
“The Industrial Personnel and Facility Security Clearance Program,” 
effective May 4, 1953, note 13, supra; “The Industrial Personnel 
Security Review Regulation,” 20 Fed. Reg. 1553, 32 CFR Part 67 
(1958 Supp.); Industrial Security Manual for Safeguarding Classi- 
fied Information, 20 Fed. Reg. 6213, 21 Fed. Reg. 2814. 
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confront and test is unnecessary because the President 
has inherent authority to maintain military secrets invio- 
late. And respondents argue that if a statutory grant of 
power is necessary, such a grant can readily be inferred 
“ss a necessarily implicit authority from the generalized 
provisions” of legislation dealing with the armed services. 
But the question which must be decided in this case is not 
whether the President has inherent power to act or 
whether Congress has granted him such a power; rather, it 
is whether either the President or Congress exercised such 
a power and delegated to the Department of Defense the 
authority to fashion such a program. 

Certain principles have remained relatively immutable 
in our jurisprudence. One of these is that where govern- 
mental action seriously injures an individual, and the 
reasonableness of the action depends on fact findings, 
the evidence used to prove the Government’s case must 
be disclosed to the individual so that he has an oppor- 
tunity to show that it is untrue. While this is important 
in the case of documentary evidence, it is even more 
important where the evidence consists of the testimony 
of individuals whose memory might be faulty or who, 
in fact, might be perjurers or persons motivated by 
malice, vindictiveness, intolerance, prejudice, or jealousy. 
We have formalized these protections in the require- 
ments of confrontation and cross-examination. They 
have ancient roots.* They find expression in the Sixth 


* When Festus more than two thousand years ago reported to 
King Agrippa that Felix had given him a prisoner named Paul and 
that the priests and elders desired to have judgment against Paul, 
Festus is reported to have stated: “It is not the manner of the 
Romans to deliver any man to die, before that he which is accused 
have the accusers face to face, and have license to answer for himself 
concerning the crime laid against him.” Acts 25:16. 

Professor Wigmore explains in some detail the emergence of the 
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Amendment which provides that in all criminal cage 


the accused shall enjoy the right “to be confronted with | 


the witnesses against him.” This Court has been zealous 
to protect these rights from erosion. It has spoken out 


not only in criminal cases, e. g., Mattox v. United States, | 


156 U. 8. 237, 242-244; Kirby v. United States, 174 
U.S. 47; Motes v. United States, 178 U. S. 458, 474: 


™n Oliver, 333 U, S. 257, 273, but also in all types | 


of cases where administrative and regulatory action were 
under scrutiny. E. g., Southern R. Co. v. Virginia, 


290 U. S. 190; Ohio Bell Telephone Co. v. Commission, | 
Q 


101 U.S. 292; Morgan v. United States, 304 U.S. 1, 19. 
Carter v. Kubler, 320 U.S. 248; Really v. Pinkus, 338 U.S, 
269. Nor, as it has been pointed out, has Congress 
ignored these fundamental requirements in enacting 
regulatory legislation. Joint Anti-Fuascist Committee y. 
UcGrath 341 7. S) 168-169 (cone rring ¢ pinion \ 

Professor Wigmore, commenting on the importance of 
cross-examination, states in his treatise, 5 Wigmore on 
Evidence (3d ed. 1940 ) § 1367 


“For two centuries past, the policy of the Anglo- 
American system of Evidence has been to regard the 
necessity of testing by cross-examination as a vital 
feature of the law: The belief that no safeguard for 
testing the value of human statements is comparabk 
to that furnished by cross-examination, and the con- 
viction that no statement (unless by special excep- 
tion) should be used as testimony until it has been 
probed and sublimated by that test, has found 
increasing strength in lengthening experience.” 


principle in Anglo-American law that confrontation and cross 
examination are basic ingredients in a fair trial. 5 Wigmore on Evi- 


dence (3d ed. 1940) § 1364. And see O’Brian, National Security and 
Individual Freedom, 62. 
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Little need be added to this incisive summary statement 
except to point out that under the present clearance pro- 
cedures not only is the testimony of absent witnesses 
allowed to stand without the probing questions of the 
person under attack which often uncover inconsistencies, 
lapses of recollection, and bias,” but, in addition, even 





2% For instance, in the instant case, to establish the charge that 
petitioner's “personal political sympathies were in general accord with 
those of his wife,” the EIPSB apparently relied on statements made 
to investigators by “old” friends of petitioner. Thus, the following 
questions were asked petitioner: 

“Q. I’d like to read to you a quotation from the testimony of a 
person who had identified himself as having been a very close friend 
of yours over a long period of years. He states that you, as saying 
to him one day that you were reading a great deal of pro-Communist 
books and other literature. Do you wish to comment on that? 


“Q. Incidentally this man’s testimony concerning you was entirely 
favorable in one respect. He stated that he didn’t think you were a 
Communist but he did state that he thought that you had been 
influenced by Jean’s viewpoints and that he had received impressions 
definite that it was your wife who was parlor pink and that you were 
going along with her 


“Q. This same friend testified that he believed that you were 
influenced by Jean’s wild theories and he decided at that time to have 
no further association with you and your wife 


“Q. ... Here’s another man who indicates that he has been a 
friend of yours over a long period of time who states that he was a 
visitor in your home on occasions and that regarding some of these 
visits, he met some of your wife’s friends, these people we've been 
talking about in the past and that one occasion, he mentioned in 
particular, the topic of conversation was China and that you set 
forth in the conversation and there seemed general agreement among 
all of you at that time that the revolutionists in China were not actu- 
ally Communists but were agrarian reformists which as you probably 
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the members of the clearance boards do not see the | 


informants or know their identities, but normally rely 
on an investigator's summary report of what the in. 
formant said without even examining the investigator 
personally.” 


know is part of the Communist propaganda line of several years 


back. ... 


“Q. Mr. Greene we’ve got some information here indicating that | 


during the period of your marriage to your first wife that she was 
constantly finding fault with the American institutions, opposing 


the American Capitalistic System and never had anything but | 


praise for the Russians and everything they attempted to do. Did 
you find that to be the case? 


“Q. We have a statement here from another witness with respect 
to yourself in which he states that you felt that the modern people 
in this country were too rich and powerful, that the capitalistic 
system of this country was to the disadvantage of the working people 
and that the working people were exploited by the rich? 


“Q. I have a statement from another one of your associates to 


the effect that you would at times, present to him a fellow-traveler | 


argument. This man indicated to us that he was pretty well versed 
on the Communist Party line himself at that time and found you 
parroting arguments which he assumed that you got from your wife. 
Do you wish to comment on that?” 


Confrontation of the persons who allegedly made these statements 
would have been of prime importance to petitioner, for cross-examina- 
tion might have shown that these “witnesses” were hazy in recol- 
lecting long-past incidents, or were irrationally motivated by bias or 
vindictiveness. 

27 This is made clear by the following testimony of Jerome D. 
Fenton, Director, Industrial Personnel Security, Department of De- 
fense, before the Subcommittee on Constitutional Rights of the 
Senate Judiciary Committee, given on November 23, 1955: 

“Q. . . . What other type of evidence is received by the hearing 
boards besides the evidence of persons under oath? 


[Footnote 27 continued on p. 25.] 
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We must determine against this background, whether 
the President or Congress has delegated to the Depart- 
ment of Defense the authority to by-pass these tradi- 
tional and well-recognized safeguards in an industrial 
security clearance program which can operate to injure 
individuals substantially by denying to them the oppor- 





“A. The reports from the various governmental investigative 
agencies. 

“Q. And the reports of the various governmental investigations 
might, themselves, be hearsay, might they not? 

“A. I think that is a fair statement. 

“Q. In fact, they might be, as the Court of Appeals for the Ninth 
District [sic] said with respect to the port security program, second, 
or third, or fourth-hand hearsay, might they not? [This question 
refers to the opinion of the Court of Appeals for the Ninth Circuit 
in Parker v. Lester, 227 F. 2d 708. ] 


“A The answer is ‘Yes.’ 


“Q. Can you tell me what kind of help is given to the hearing 
board in these reports with respect to the matter of evaluation? 
What is the nature of the evaluation that is used for this purpose? 

“A, Well, each board has a person who is called a security adviser, 
who is an expert in that particular area. Each screening board has 
one, and those individuals are well-trained people who know how 
to evaluate reports and evaluate information. They know how to 
separate the wheat from the chaff, and they assist these boards. 

“Q. This expert, then, has to take the report and make his own 
determination in assisting the board as to the reliability of a witness 
that he has never seen, or perhaps hasn’t even had the opportunity 
to see the person who interviewed the witness? 

“A. Well, he has nothing to do with the witness; no. 

“Q. What is that? 

“A. He has not interviewed the witness; no.” 

Hearings before Subcommittee on Constitutional Rights, Senate 
Judiciary Committee, on S. Res. 94, 84th Cong., 2d Sess. 623-624.. 
And cf. Richardson, The Federal Employee Loyalty Program, 51 Col. 
L. Rev. 546, and Hearings before the Senate Foreign Relations Com- 
mittee on S. Res. 231, 81st Cong., 2d Sess. 327-339 (statement of 
J. Edgar Hoover, Director, Federal Bureau of Investigation). 
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tunity to follow chosen private professions. Respondent, | 
cite two Executive Orders which they believe show pregi. | 
dential delegation. The first, Exec. Order No. 10290, 16 


Fed. 


Reg. 9795, was entitled “Prescribing Regulations | 


Establishing Minimum Standards For The Classificg. | 


tion, 


Transmission, And Handling, By Departments And 


Agencies of the Executive Branch, Of Official Informa. | 


tion 
The 


Which Requires Safeguarding In The Interest Of 
Security Of The United States.” It provided, in 


relevant part: 


“Part V—DISSEMINATION OF CLASSIFIED SECURITY 
INFORMATION 


“29. General. a. No person shall be entitled to 
knowledge or possession of, or access to, classified 
security information solely by virtue of his office or 
position. 

“b. Classified security information shall not be 
discussed with or in the presence of unauthorized per- 


sons, and the latter shall not be permitted to inspect | 


or have access to such information. 

“ce, The head of each agency shall establish a sys- 
tem for controlling the dissemination of classified 
security information adequate to the needs of his 
agency. 

30. Limitations on dissemination—a. Within the 


Executive Branch. The dissemination of classified | 


security information shall be limited to persons whose 
official duties require knowledge of such information. 


Special measures shall be employed to limit the dis- | 


semination of ‘Top Secret’ security information to | 
the absolute minimum. Only that portion of ‘Top | 


Secret’ security information necessary to the proper 
planning and appropriate action of any organizational 


unit or individual shall be released to such unit or | 


individual. 
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“b. Outside the Executive Branch. Classified 
security information shall not be disseminated out- 
side the Executive Branch by any person or agency 
having access thereto or knowledge thereof except 
under conditions and through channels authorized by 
the head of the disseminating agency, even though 
such person or agency may have been solely or partly 
responsible for its production.” 


The second, Exec. Order’ No. 10501, 18 Fed. Reg. 7049, 
which revoked Exec. Order No. 10290, is entitled “Safe- 
guarding Official Information In The Interests Of The 
Defense Of The United States” and provides in relevant 
part: 


“Sec. 7. Accountability and Dissemination. 


“(b) Dissemination Outside the Executive Branch. 
Classified defense information shall not be dissemi- 
nated outside the executive branch except under con- 
ditions and through channels authorized by the head 
of the disseminating department or agency, even 
though the person or agency to which dissemination 
of such information is proposed to be made may have 
been solely or partly responsible for its production.” 


Clearly, neither of these orders empowers any executive 
agency to fashion security programs whereby persons are 
deprived of their present civilian employment and of the 
opportunity of continued activity in their chosen pro- 
fessions without being accorded the chance to challenge 
effectively the evidence and testimony upon which an 
adverse security determination might rest.”* 


*®No better, for this purpose, is Exec. Order No. 8972, 6 Fed. 
Reg. 6420, filed on December 12, 1941, which empowered the Sec- 


| tetary of War “to establish and maintain military guards and patrols, 
and to take other appropriate measures, to protect from injury or 
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Turning to the legislative enactments which might be 
deemed as delegating authority to the Department of 
Defense to fashion programs under which persons may be 


seriously restrained in their employment opportunities | 


through a denial of clearance without the safeguards of 
cross-examination and confrontation, we note the Govy- 
ernment’s own assertion, made in its brief, that “[ with 
petitioner’s contention that the Industrial Security Pro. 
gram is not explicitly authorized by statute we may 
readily agree... .” 

The first proffered statute is the National Security Act 
of 1947, as amended, 5 U. 8. C. § 171 et seg. That Act 
created the Department of Defense and gave to the Secre- 
tary of Defense and the Secretaries of the armed services 
the authority to administer their departments. Nowhere 
in the Act, or its amendments, is there found specific 


= 


authority to create a clearance program similar to the one 


now in effect. 

Another Act cited by respondents is the Armed Service 
Procurement Act of 1947, as amended. It provides in 
10 U.S. C. § 2304, that: 


“(a) Purchases of and contracts for property or | 


services covered by this chapter shall be made by 
formal advertising. However, the head of an agency 
may negotiate such a purchase or contract, if— 


“(12) the purchase or contract is for property or — 


services whose procurement he determines should not 
be publicly disclosed because of their character, 
ingredients, or components.” 


destruction national-defense material, national-defense premises, and 
national-defense utilities... .’- Even if that order is relevant 
authority for programs created after World War II, which is doubtful, 
it provides no specific authorization for non-confrontation hearings. 
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It further provides in 10 U. 8. C. § 2306: 

“(a) The cost-plus-a-percentage-of-cost system of 
contracting may not be used. Subject to this limita- 
tion and subject to subsections (b)—(e), the head of 
an agency may, in negotiating contracts under sec- 
tion 2304 of this title, make any kind of contract that 
he considers will promote the best interests of the 
United States.” 


Respondents argue that these statutes, together with 18 
U.S. C. § 798, which makes it a crime willfully and know- 
ingly to communicate to unauthorized persons informa- 
- | tion concerning cryptographic or intelligence activities, 

and 50 U. S. C. § 783 (b), which makes it a crime for an 

officer or employee of the United States to communicate 
| ¢lassified information to agents of foreign governments or 
officers and members of “Communist organizations,” re- 


mo oo oe mM 


flect a recognition by Congress of the existence of military 
secrets and the necessity of keeping those secrets inviolate. 
Although these statutes make it apparent that Congress 
recognizes the existence of military secrets, they hardly 
' } constitute an authorization to create an elaborate clear- 
y } ance program which embodies procedures traditionally 
believed to be inadequate to protect affected persons.” 
Lastly, the Government urges that if we refuse to adopt 
its “inferred” authorization reasoning, nevertheless, con- 
r _ gressional ratification is apparent by tke continued appro- 


sS 


, * As far as appears, the most substantial official notice which 
Congress had of the non-confrontation procedures used in screening 
industrial workers was embodied in S. Doc. No. 40, 84th Cong., Ist 
Sess., a 354-page compilation of laws, executive orders, and regula- 
tions relating to internal security, printed at the request of a single 
Senator, which reproduced, among other documents and with- 
out specific comment, the Industrial Personnel Security Review 


Regulation. 
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priation of funds to finance aspects of the program 
fashioned by the Department of Defense. Respondents 
refer us to Hearings before the House Committee on 
Appropriations on Department of Defense Appropriations 
for 1956, 84th Cong., lst Sess. 774-781. At those 
hearings, the Committee was asked to approve the appro. 
priation of funds to finance a program under which reim-. 
bursement for lost wages would be made to employees of 
government contractors who were temporarily denied, but 
later granted, security clearance. Apparently, such reim- 
bursements had been made prior to that time out of gen- 


ee 


eral appropriations. Although a specific appropriation | 


was eventually made for this purpose, it could not con- 
ceivably constitute a ratification of the hearing pro- 
cedures, for the procedures were in no way involved in the 
special reimbursement program.*° 


$° At the hearings to which we have been referred, the following 
passage from the testimony of the Department of Defense repre- 
sentative constitutes the only description made to the Committee 
concerning the procedures used in the Department’s clearance 
program: 

“In connection with the procurement programs of the Department 
of Defense, regulations have been prescribed to provide uniform 
standards and criteria for determining the eligibility of contractors, 
contractor employees, and certain other individuals, to have access 
to classified defense information. The regulations also establish ad- 
ministrative procedures governing the disposition of cases in which 
a military department, or activity thereof, has made a recommenda- 
tion or determination (a) with respect to the denial, suspension, or 
revocation of a clearance of a contractor or contractor employee; 
and (b) with respect to the denial or withdrawal of authorization 
for access by certain other individuals. 

“While the Department of Defense assumes, unless information 
to the contrary is received, that all contractors and contractor em- 
ployees are loyal to the Government of the United States, the re- 
sponsibilities of the Military Establishment necessitate vigorous 
application of policies designed to minimize the security risk incident 
to the use of classified information by such contractors and contractor 


—_ 


Res 
into t 
autho 
cedur 


matic 


progr 
whert 
tradit 
cedur 
not — 
proce 
acqui 
gram 
fund: 
If 
show 
area 
with 
In m 
to ar 
emplc 
assurs 
a cle: 
such 
natiot 
the li 
no ct 
withc 
This 
of th 
not ‘ 
is cls 
appr 
sucee 
of th 
a rat 





SECURITY AND CONSTITUTIONAL RIGHTS 1789 


Respondents’ argument on delegation resolves itself 
into the following: The President, in general terms, has 
authorized the Department of Defense to create pro- 
cedures to restrict the dissemination of classified infor- 
mation and has apparently acquiesced in the elaborate 
program established by the Secretary of Defense even 
where application of the program results in restraints on 
traditional freedoms without the use of long-required pro- 
eedural protections. Similarly, Congress, although it has 
not enacted specific legislation relating to clearance 
procedures to be utilized for industrial workers, has 
acquiesced in the existing Department of Defense pro- 
gram and has ratified it by specifically appropriating 
funds to finance one aspect of it. 

If acquiescence or implied ratification were enough to 
show delegation of authority to take actions within the 
area of questionable constitutionality, we might agree 
with respondents that delegation has been shown here. 
In many circumstances, where the Government’s freedom 
to act is clear, and the Congress or the President have 


employees. Accordingly, measures are taken to provide continuing 
assurance that no contractor or contractor employee will be granted 
a clearance if available information indicates that the granting of 
such clearance may not be clearly consistent with the interests of 
national security. At the same time, every possible safeguard within 
the limitations of national security will be provided to ensure that 
no contractor or contractor employee will be denied a clearance 
without an opportunity for a fair hearing.” IJd., at 774. 


This description hardly constitutes even notice to the Committee 
of the nature.of the hearings afforded. Thus the appropriation could 
not “plainly show a purpose to bestow the precise authority which 
is claimed.” Ex parte Endo, 323 U. S. 283, 303, n. 24. Likewise, 
appropriations of specific amounts for the Munitions Board or its 
successors, agencies with multifold objectives, without any mention 
of the uses to which the funds could be put, cannot be considered as 
a ratification of the use of the specified hearing procedures. 
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provided general standards of action and have acquiesced 

in administrative interpretation, delegation may be jn. | 
ferred. Thus, even in the absence of specific delegation, 
we have no difficulty in finding, as we do, that the Depart. 
ment of Defense has been authorized to fashion and 
apply an industrial clearance program which affords 


affected persons the safeguards of confrontation and | 


cross-examination. But this case does not present that 
situation. We deal here with substantial restraints on 
employment opportunities of numerous persons imposed 
in a manner which is in conflict with our long-accepted 
notions of fair procedures. Before we are asked to judge 
whether, in the context of security clearance cases, a per- 


son may be deprived of the right to follow his chosen | 


profession without full hearings where accusers may be 
confronted, it must be made clear that the President or 
Congress, within their constitutional powers specifically 
have decided that the imposed procedures are necessary 
and warranted and have authorized their use. Cf. Wat- 
kins v. United States, 354 U.S. 178; Scull v. Virginia, 359 


U. S. 344. Such decisions cannot be assumed by acqui- | 


esence or non-action. Kent v. Dulles, 357 U. S. 116; 
Peters v. Hobby, 349 U.S. 331; Ex parte Endo, 323 U.§. 
283, 301-302. They must be made explicitly-not only to 
assure that individuals are not deprived of cherished rights 
under procedures not actually authorized, see Peters v. 
Hobby, supra, but also because explicit action, especially 
in areas of doubtful constitutionality, requires careful and 


purposeful consideration by those responsible for enact- | 


ing and implementing our laws. Without explicit action 


1 It is estimated that approximately three million persons having 


access to classified information are covered by the industrial security | 
program. Brown, Loyalty and Security (1958), 179-180; Association | 
of the Bar of the City of New York, Report of the Special Committee _ 


on the Federal Loyalty-Security Program (1956), 64. 
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by lawmakers, decisions of great constitutional import and 
effect would be relegated by default to administrators who, 
under our system of government, are not endowed with 
authority to decide them. 

Where administrative action has raised serious con- 
stitutional problems, the Court has assumed that Con- 
gress or the President intended to afford those affected by 
the action the traditional safeguards of due process. See, 
e. g., The Japanese Immigrant Case, 189 U. S. 86, 101; 
Dismuke v. United States, 297 U.S. 167, 172; Ex parte 
Endo, 323 U. 8S. 283, 299-300; American Power Co. v. 
Securities and Exchange Comm’n, 329 U. S. 90, 107- 
108; Hannegan v. Esquire, 327 U.S. 146, 156; Wong Yang 
Sung v. McGrath, 339 U. S. 33, 49. Cf. Anniston Mfg. 
Co. v. Davis, 301 U.S. 337; United States v. Rumely, 345 
U. S. 41. These cases reflect the Court’s concern that 
traditional forms of fair procedure not be restricted by 
implication and without the most explicit action by the 
Nation’s lawmakers, even in areas where it is possible that 
the Constitution presents no inhibition. 

In the instant case, petitioner’s work opportunities have 
been severely limited on the basis of a fact determination 
rendered after a hearing which failed to comport with our 
traditional ideas of fair procedure. The type of hearing 
was the product of administrative decision not explicitly 
authorized by either Congress or the President. Whether 
those procedures under the circumstances comport with 
the Constitution we do not decide. Nor do we decide 
whether the President has inherent authority to create 
such a program, whether congressional action is neces- 
sary, or what the limits on executive or legislative author- 
ity may be. We decide only that in the absence of 
explicit authorization from either the President or Con- 
gress the respondents were not empowered to deprive 
petitioner of his job in a proceeding in which he was 
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not afforded the safeguards of confrontation and cross. 
examination. 


Accordingly, the judgment is reversed and the case jg 
remanded to the District Court for proceedings not 
inconsistent herewith. 


It 1s so ordered, 
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SUPREME COURT OF THE UNITED STATES 
No. 180.—OcrToBer TERM, 1958. 


William L. Greene, Petitioner,;On Writ of Certiorari 

v. to the United States 

Neil M. McElroy, Thomas S.} Court of Appeals for 

Gates, Jr., and Robert B.| the District of Colum- 
Anderson. bia Circuit. 


[June 29, 1959.] 


Mer. Justice FRANKFURTER, Mr. Justice HARLAN and 
Mr. Justice WHITTAKER concur in the judgment on the 
ground that it has not been shown that either Congress 
or the President authorized the procedures whereby peti- 
tioner’s security clearance was revoked, intimating no 
views as to the validity of those procedures. 
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SUPREME COURT OF THE UNITED STATES 


No. 180.—OctToBer TERM, 1958. 





William L. Greene, Petitioner,)On Writ of Certiorarj | 
v to the United States | 


Neil M. McElroy, Thomas S.} Court of Appeals for | 


Gates, Jr.. and Robert B.|_ the District of Colum. 
Anderson. bia Circuit. 


[June 29, 1959. ] 


Mr. Justice Hartan, concurring specially. 


What has been written on both sides of this case makes 
appropriate a further word from one who concurs in the 
judgment of the Court, but cannot join its opinion. 


Unlike my brother CiarKk who finds this case “both | 
clear and simple,’ I consider the constitutional issue | 
it presents most difficult and far-reaching. In my view | 


the Court quite properly declines to decide it in the 
present posture of the case. My unwillingness to sub- 
scribe to the Court’s opinion is due to the fact that it 
unnecessarily deals with the very issue it disclaims 
deciding. For present purposes no more need be said 
than that we should not be drawn into deciding the con- 


stitutionality of the security-clearance revocation pro- | 


cedures employed in this case until the use of such 
procedures in matters of this kind has been deliberately 
considered and expressly authorized by the Congress or 


the President who alone are in a position to evaluate in | 


the first instance the totality of factors bearing upon the 
necessity for their use. That much the courts are entitled 
to before they are asked to express a constitutional 
judgment upon an issue fraught with such important 
consequences both to the Government and the citizen. 
Ample justification for abstaining from a constiiutional 
decision at this stage of the case is afforded by the Court's 
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traditional and wise rule of not reaching constitutional 
issues unnecessarily or prematurely. That rule indeed 
has been consistently followed by this Court when faced 
with “confrontation” issues in other security or loyalty 
cases. See Peters v. Hobby, 349 U.S. 331; Vitarelli v. 
Seaton, —— U.S. —; ef. Service v. Dulles, 354 U. 8S. 363; 
Kent v. Dulles, 357 U. S. 116. Adherence to that rule 
is, as | understand it, the underlying basis of today’s deci- 
sion, and it is on that basis that I join the judgment of 
the Court. 

It is regrettable that my brother CuarkK should have 
so far yielded to the temptations of colorful characteriza- 
tion as to depict the issue in this case as being whether a 
citizen has “a constitutional right to have access to the 
Government’s military secrets,” and to suggest that the 
Court’s action today requires “the President’s Cabinet 
members to revoke their refusal to give” the petitioner 
“access to military secrets,” despite any views they may 
have as to his reliability. Of course this decision involves 
no such issue or consequences. The basic constitutional 
issue is not whether petitioner is entitled to access to 
classified material, but rather whether the particular pro- 
cedures here employed to deny clearance on security 
grounds were constitutionally permissible. With good 
reason we do not reach that issue as matters now stand. 
And certainly there is nothing in the Court’s opinion 
which suggests that petitioner must be given access to 
classified material. 











SUPREME COURT OF THE UNITED STATES 
No. 180.—Ocroser Term, 1958. 


William L. Greene, Petitioner,}On Writ of Certiorarj 
v to the United States 


Neil M. McElroy, Thomas S.} Court of Appeals for | 


Gates, Jr., and Robert B.| the District of Colum. 
Anderson. bia Circuit. 


[June 29, 1959. ] 


Mr. Justice CuarKk, dissenting. 


To me this case is both clear and simple. The 
respondents, all members of the President’s Cabinet, 
have, after a series of hearings, refused to give Greene 


further access to certain government military informa. | 


tion which has been classified “secret.”” The pertinent 
Executive Order defines “secret”’ information as 


“defense information or material the unauthorized | 
disclosure of which could result in serious damage 
to the Nation, such as by jeopardizing the interna- | 


tional relations of the United States, endangering the 
effectiveness of a program or policy of vital impor- 
tance to the national defense, or compromising 
important military or defense plans, scientific or 
technological developments important to national 
defense, or information revealing important intelli- 
gence operations.” Exec. Order No. 10501, Nov. 5, 
1953, 18 Fed. Reg. 7049, 3 CFR (1949-1953 Comp.), 
p. 979, § 1 (b). 


Surely one does not have a constitutional right to have 
access to the Government’s military secrets.’ But the 





1 My brother Haruan very kindly credits me with “colorful char- 
acterization” in stating this as the issue. While I take great pride 
in authorship, I must say that in this instance I merely agreed with 
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Court says that because of the refusal to grant Greene 
further access, he has lost his position as vice president 
and general manager, a chief executive officer, of ERCO, 
whose business was devoted wholly to defense contracts 
with the United States,” and that his training in aero- 
nautical engineering, together with the facts that ERCO 
engages solely in government work, and that the Govern- 
ment is the country’s largest airplane customer has in 
some unaccountable fashion parlayed his employment 
with ERCO into “a constitutional right.” What for any- 
one else would be considered a privilege at best has for 
Greene been enshrouded in constitutional protection. 
This sleight of hand is too much for me. 

But this is not all. After holding that Greene has con- 
stitutional protection for his private job, the Court has 
ordered the President’s Cabinet members to revoke their 
refusal to give Greene access to military secrets.’ It 
strikes down the present regulations as being insufficiently 
authorized by either the President or the Congress because 


the statement of the issue by the Solicitor General and his co-counsel 
in five different places in the Brief for the United States. See 2, 17, 
19, 29, 59. 

2ERCO agreed in its government contract, as was well known to 
Greene, to exclude from any part of its plant at which work under 
the contract was being performed any individual not cleared by the 
Navy for access to military secrets. 

§’ Brother HARLAN states that I suggest “that the Court’s action to- 
day requires ‘the President’s Cabinet members to revoke their refusal 
to give’ the petitioner ‘access to military secrets,’ despite any views 
they may have as to his reliability . . . .’ Government officials, well 
versed in the practicalities in government operation of this Court’s 
judgments, say that the relief which Greene seeks here—and which the 
Court now grants—is “in substance, a mandatory injunction requiring 
that the Government show him (or, in practice, allow contractors to 
show him) defense secrets, notwithstanding the judgment of the 
executive branch that such disclosure might jeopardize the national 
safety.” Brief for the United States, 48. 
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the procedures fail to provide for confrontation or crogg. 
examination at Board hearings. Let us first consider that 
problem. 


I. THe CoNSTITUTIONAL ISSUE. 


' 
' 


After full consideration the Court concludes “that in | 
the absence of explicit authorization from either the 
President or Congress the respondents were not empoy- 
ered to deprive petitioner of his job in a proceeding in 
which he was not afforded the safeguards of confrontg. | 
tion and cross-examination.” In so doing, as I shall 
point out, it holds for naught the Executive Orders of 
both President Roosevelt and President Truman and | 
the directives pursuant thereto of every Cabinet officer | 
connected with our defense since 1942 plus the explicit | 
order of General Dwight D. Eisenhower as Chief of Staff | 
in 1946. In addition, contrary to the Court’s conclusion, | 
the Congress was not only fully informed but had itself | 
published the very procedures used in Greene’s case. 

I believe that the Court is in error in holding, as it 
must, in order to reach this “authorization” issue, that 
Greene’s “right to hold specific private employment and 
to follow a chosen profession free from unreasonable gov- 
ernmental interference” is protected by the Fifth Amend- 
ment. It cites four cases in support of this proposition 
and says compare four others. As I read those cases not 
one is in point.‘ In fact, I cannot find a single case in 





ee 


* Dent v. West Virginia, 129 U.S. 114 (1889), held that a West 
Virginia statute did not deprive one previously practicing medicine 
of his rights without due process by requiring him to obtain a license 
under the Act. Schware v. Board of Bar Examiners, 353 U. S. 282 
(1957), likewise a license case, did not pass upon the “right” or 
“privilege” to practice law, merely holding that on the facts the 
refusal to permit Schware to take the examination was “invidiously 
discriminatory.” In Peters v. Hobby, 349 U. S. 331 (1955), the 
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support of the Court’s position. Even a suit for damages 

ty} on the ground of interference with private contracts does 

not lie against the Government. The Congress specifi- 

cally exempted such suits from the Tort Claims Act. 28 

| y.8.C. § 2680 (h). But the action today may have the 

| effect of by-passing that exemption since Greene will now 

©} aim, as has Vitarelli, see Vitarelli v. Seaton, 359 U. S. 

535 (1959), reimbursement for his loss of wages. See 

Taylor v. McElroy, post, —-. This will date back to 
1953. His salary at that time was $18,000 a year. 

In holding that the Fifth Amendment protects Greene 
the Court ignores the basic consideration in the case, 
namely, that no person, save the President, has a con- 
stitutional right to access to governmental secrets. Even 
though such access is necessary for one to keep a job 
in private industry, he is still not entitled to the secrets. 
It matters not if as a consequence he is unable to secure 
a specific job or loses one he preseritly enjoys. The simple 
reason for this conclusion is that he has no constitutional 





OT 
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it 


alleges no discrimination. 


‘right to the secrets. If access to its secrets is granted by 
% | the Government it is entirely permissive and may be 
d | revoked atany time. That is all that the Cabinet officers 
| did here. It is done every day in governmental opera- 
|. pe ee 
n | Court simply held the action taken violated the Executive Order 
ot involved. The concurring opinion, Dovc.as, J., p. 350, went further 
" but alone on the question of “right.” The Court did not discuss 

that question, much less pass upon it. Slochower v. Board of Educa- 

tion, 350 U. S. 551 (1956), held that the summary dismissal without 
a | further evidence by New York of a school teacher because he had 
ne | pled the Fifth Amendment before a United States Senate Committee 
- | violated due process. The case merely touched on the “right” to 
2 plead the Fifth Amendment, not to “property” rights. Trauz v. 
. | Raich, 239 U. S. 33 (1915); Allgeyer v. Louisiana, 165 U. S. 578 
he | (1897); and Powell v. Pennsylvania, 127 U. 8. 678 (1888), were 
, | equal protection cases wherein discrimination was claimed. Greene 
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tion. The Court seems to hold that the access granted 
Greene was for his benefit. It was not. Access was 
granted to secure for the Government the supplies or 


services it needed. The contract with ERCO specifically | 


provided for the action taken by the Cabinet officers, 
Greene as General Manager of ERCO knew of its provi- 
sions. If every person working on government contracts 


oe 


has the rights Greene is given here the Government jg | 
indeed in a box. But as was said in Perkins v. Lukens | 


Steel Co., 310 U. S. 113, 127-128 (1940): 


“Like private individuals and businesses, the Goy- 


ernment enjoys the unrestricted power to produce its 
own supplies, to determine those with whom it will 
deal, and to fix the terms and conditions upon which 
it will make needed purchases. ... Judicial re- 
straint of those who administer the Government’s 


es 


purchasing would constitute a break with settled | 


judicial practice and a departure into fields hitherto 
wisely and happily apportioned by the genius of our 
polity to the administration of another branch of 
Government.” 


The Court refuses to pass on the constitutionality of 
the procedures used in the hearings. It does say that 


the hearings provided for in the program permit the | 


restraint of “employment opportunities through a denial 
of clearance without the safeguards of cross-examina- 
tion and confrontation ....” I think the Court con- 
fuses administrative action with judicial trials. This 
Court has long ago and repeatedly approved administra- 
tive action where the right of cross-examination and con- 
frontation were not permitted. Chicago & Southern Air 
Lines v. Waterman Corp., 333 U.S. 103 (1948) ; Carlson v. 
Landon, 342 U.S. 524 (1952); United States v. Nugent, 
346 U.S. 1 (1953) ; United States v. Reynolds, 345 U.8.1 
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(1953); Knauff v. Shaughnessy, 338 U. S. 537 (1950); 
Shaughnessy v. Mezei, 345 U.S. 206 (1953); and Jay v. 
Boyd, 351 U.S. 345 (1956). 

At no time since the programs now in vogue were es- 
tablished in 1942 has the right of cross-examination and 
confrontation of witnesses been required. In fact the 
present regulations were patterned after the Employee 
Loyalty Program, first inaugurated upon the passage of 
the Hatch Act in 1939, in which the right to confrontation 
and cross-examination has never been recognized. Every 
Attorney General since that time has approved these pro- 
cedures, as has every President. And it should be noted, 
though several cases here have attacked the regulations on 
this ground, this Court has yet to strike them down.° 

I shall not labor the point further than to say that in 
my opinion the procedures here do comport with that fair- 
ness required of administrative action in the security field. 
A score of our cases, as I have cited, support me in this 
position. Not one is to the contrary. And the action of 
the Court in striking down the program for lack of spe- 
cific authorization is indeed strange, and hard for me to 
understand at this critical time of national emergency. 
The defense establishment should know—and now— 
whether its program is constitutional and, if not, wherein 
it is deficient. I am sure that it will remember that in 
other times of emergency—no more grave than the pres- 
ent—it was permitted, without any hearing whatsoever— 
much less with confrontation and cross-examination—to 
remove American citizens from their homes on the West 
Coast and place them in concentration camps. See 
Hirabayashi v. United States, 320 U. S. 81 (1943); 
Korematsu v. United States, 323 U. S. 214 (1944). My 


®See Bailey v. Richardson, 182 F. 2d 46, 86 U.S. App. D. C. 248, 
affirmed by an equally divided Court, 341 U. 8. 918 (1951); Peters v. 
Hobby, 349 U. 8. 331 (1955). 
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examination of the Japanese exclusion orders indicates 


clearly that the Executive Order was a general authoriza. | 


tion just as the two here. Congress at the time only 
created criminal offenses for violation of exclusion or 
curfew orders of the military commander. Likewise we 


have criminal statutes here. And while the Japanese | 


orders were in time of war, those involved here had their 
inception in war and have been continued during the 
national emergency declared by the President. No one 
informed in present world affairs would say that our safety 


' 


| 


is less in jeopardy today. In fact we are now spending | 


nearly as much money to protect it as during the war 
period. In this light it is inescapable that the existing 
authorizations are entirely sufficient. Let us examine 
them. 


Il. THe PRESIDENT AND THE CoNGRESS HAVE GRANTED 
SUFFICIENT AUTHORITY TO THE CABINET OFFICERS. 


Since 1941 the industrial security program has been in 
operation under express directives from the President. 
Within a week after the attack on Pearl Harbor, Presi- 
dent Roosevelt issued Exec. Order No. 8972, 6 Fed. Reg. 


es 


ee 


— 


aE RTE 


6420, Dec. 12, 1941, which authorized both the Secretary | 


of War and the Secretary of the Navy “to establish and 
maintain military guards and patrols, and to take other 


rn a 


appropriate measures, to protect from injury and destruc- | 


tion national-defense material, national-defense premises, 
and national-defense utilities, .. .” (Emphasis added.) 
In 1942, under the authority of that Executive Order, the 
Secretary of War undertook the formulation and execu- 
tion of a program of industrial security.6 The procedures 
in operation from 1942 and 1943 are outlined in a 1946 


*Report of the Commission on Government Security (1957), 
S. Doe. No. 64, 85th Cong., Ist Sess. 237, n. 7. 
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publication of the Department of War entitled “Suspen- 
sion of Subversives from Privately Operated Facilities of 
Importance to the Security of the Nation’s Army and 
Navy Programs.”’ Interestingly enough, the instruc- 
tions, were issued in time of peace, did not give the suspect 
a hearing, and were signed by the then Chief of Staff— 
now President—Dwight D. Eisenhower. 

In 1947, the National Security Act, 61 Stat. 495, 
effected a reorganization of the military departments and 
placed the Secretary of Defense at the head of the 
National Military Establishment. Section 305 (a) of the 
Act transferred to the new organization “[a]ll laws, 
orders, regulations, and other action, applicable with 
respect to any function . . . transferred under this 
Act ....” Section 213 created a Munitions Board 
within the military establishment and under the super- 
vision of the Secretary of Defense. Among its functions 
were 


“(1) to coordinate the appropriate activities within 
the National Military Establishment with regard 
to industrial matters, including procurement... 


™War Department Pamphlet No. 32-4 (1946) provided both 
criteria and procedures for removal of subversives. The basic cri- 
terion was “good cause to suspect an employee of subversive ac- 
tivity, ...” The latter being defined as “sabotage, espionage, or 
any other wilful activity intended to disrupt the national defense 
program.” The basic procedure for removal was set out in 410. 

“10. When adequate investigation has revealed that there is good 
cause to suspect an employee of subversive activity on a national 
defense project of importance to Army or Navy procurement, the 
vital success of the project, as well as the security of the loyal 
employees, may require that the Army or Navy, without revealing 
the nature or source of its evidence, request the immediate removal 
of such individual from the project. To this end the cooperation 
of the organizations representative of organized labor is solicited for 
the following program: .. .” 


Clearly this procedure did not anticipate confrontation or cross- 
examination. 
| 


46949 O—60—pt. 355 
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plans ... ; (2) to plan for the military aspects of 
industrial mobilization; ... and (10) to perform such 
other duties as the Secretary of Defense may direct.” * 


In his first report to the President in 1948, Secretary 


of Defense Forrestal reported that: 


cc 


. . . the Munitions Board is responsible for neces. | 


sary action to coordinate internal security within the | 


National Military Establishment with regard to 
industrial matters. This work is being planned and 
in some phases carried forward by the following 
programs: 


“ce. Development of plans and directives to protect 
classified armed forces information in the hands of 
industry from potential enemies; 

“d. Establishment of uniform methods of handling 
of personnel clearances and secrecy agreements... .” 
First Report of the Secretary of Defense (1948) 102. 


The forerunner of the exact program now in effect was 


put in operation in 1948 under the supervision of that 
Board. And, in the Annual Report to the President, in 
1949, the Secretary, then Louis Johnson, reported that 


“Industrial Security.—A program to coordinate and 
develop uniform practices to protect classified mili- 
tary information placed in the hands of industry 
under procurement and research contracts was con- 
tinued by the Munitions Board. Criteria were devel- 
oped for the granting or denial of personnel and 
facility clearances in the performance of classified 
contracts. Work was started to establish a central 
security clearance register to centralize clearance data 
for ready reference by all departments and to prevent 
duplication in making clearance investigations. A 


§ The National Security Act Amendments of 1949, 63 Stat. 578, 
amended § 213 so as to delete subparagraph 10. 


Yea 
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joint Personnel Security Board administers this 
program, and the Industrial Employment Review 
Board hears appeals from security clearance denials.” 
Second Report of the Secretary of Defense, for the 
Fiscal Year 1949 (1950), 85. 


Transmitted with that report to the President was the 
Annual Report of the Secretary of the Army, where the 
number of security cases processed by the Army-Navy- 
Air Force Personnel Board, and the number of appeals 
handled by the Industrial Employment Review Board 
was detailed.° 

Again in 1950 the Secretary of Defense informed the 
President, in a report required by law, of the status of 
the industrial security program. 


“In the past 6 months, the Munitions Board acti- 
vated the Industrial Employment Review Board, 
established procedures under which the latter will 
operate, and developed a set of uniform criteria stipu- 
lating the circumstances under which security clear- 
ances will be denied. The Munitions Board also 
established a Central Index Security Clearance File 
to serve as a clearing house for all individual and 
facility clearances and denials, [and] developed a 
standard security requirements check list... . 
Uniform standards for security investigations of 
facility and contractors’ personnel are being devel- 
oped .... A standard military security agreement 
is being coordinated to bind potential suppliers to 
security regulations before a classified contract is 
awarded, and a manual to give security guidance to 
industry is being prepared.” Semiannual Report of 
the Secretary of Defense, July 1 to Dec. 31, 1949 
(1950), 97. 


*Annual Report of the Secretary of the Army for the Fiscal 
Year 1949 (1950) 192. 
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The President, in 1953, in Reorganization Plan No. 6, 
67 Stat. 638, transferred all of the “functions of the Muni. 
tions Board’ to the Secretary of Defense and dissolved 
that Board. Since then the program has been in operation 
under the authority of the Secretary. Also in 1953, the 
President issued Exec. Order No. 10450, Apr. 27, 1953, 


18 Fed. Reg. 2489, 3 CFR (1949-1953 Comp.), p. 936, | 


That order dealt with the criteria and procedures to be 
used in the Federal Loyalty Security Program, which 
had been instituted under Exec. Order No. 9835, 12 Fed, 
Reg. 1935, 3 CFR (1943-1948 Comp.), p. 630, Mar. 21, 
1947. The latter order made clear that federal employees 
suspected of disloyalty had no right of confrontation” 
And the regulations promulgated under the order pro- 
vided no such right. See 13 Fed. Reg. 9365, 5 CFR (1949), 
§ 210, Dec. 31, 1948. These procedures were revised 
under Exec. Order No. 10450, supra, although again, con- 
frontation and cross-examination were not provided. See 
19 Fed. Reg. 1503, Mar. 19, 1954. Thus, it was clear that 
the President had not contemplated that there would be 
a right of confrontation in the Federal Loyalty Security 
Program. And the report of the Secretary of the Army— 
transmitted to the President by the Secretary of De- 
fense—made clear that the criteria of Exec. Order No. 
10450 were being utilized not only where the loyalty of 
a government employee was in doubt, but also in carrying 


out the industrial security program. Semiannual Report | 


10 Part IV, §2 of Exec. Order No. 9835 specifically stated that: 
‘.. . the investigative agency may refuse to disclose the names of 
confidential informants, provided it furnishes sufficient information 
about such informants on the basis of which the requesting depart- 
ment or agency can make an adequate evaluation of the information 
furnished by them, and provided it advises the requesting department 
or agency in writing that it is essential to the protection of the 
informants or to the investigation of other cases that the identity 
of the informants not be revealed ... .” 
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of the Secretary of the Army, Jan. 1, 1954, to June 30, 
1954, 135-136. 

Thus we see that the program has for 18 years been 
carried on under the express authority of the President, 
and has been regularly reported to him by his highest 
Cabinet officers. How the Court can say, despite these 
facts, that the President has not sufficiently authorized 
the program is beyond me, unless the Court means that 
it is necessary for the President to write out the Industrial 
Security Manual in his own hand. 

Furthermore, I think Congress has sufficiently author- 
ized the program, as it has been kept fully aware of its 
development and appropriated money to support it. 
During the formative period of the program, 1949-1951, 
the Congress, through appropriation hearings, was kept 
fully informed as to the activity. In 1949 D. F. Carpen- 
ter, Chairman of the Munitions Board, appeared before 
a Subcommittee of the House Committee on Appropria- 
tions to testify concerning the requested appropriation 
for the Board. While the report indicates much of the 
testimony was “off the record” it does contain specific 
references to the program here under attack.’ Signifi- 
cantly the appropriation bill for 1950, included an item 
of $11,300,000 for the maintenance inter alia, of the 
Board. 

Again, in 1950 General Timberlake, a member of the 
Board, testified: 


“Then we are going to intensify the industrial 
mobilization planning within the Department of 
Defense, with particular emphasis on industrial 
security ....” House of Representatives, Hearings 


“ House of Representatives, Hearings before the Subcommittee. of 
the Committee on Appropriations on the National Military Establish- 
ment Appropriation Bill for 1950, 81st Cong., 1st Sess. 91. 
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before a Subcommittee of the Committee on Appro- 
priations on the Supplemental Appropriation for 
1951, 81st Cong., 2d Sess. 264. 


While, again, some of the testimony was “off the record” 
it was sufficiently urgent and detailed for the Congress to 
appropriate additional funds for the Board for 1951.” 


By the 1953 Reorganization Plan, the functions of the | 


Munitions Board were transferred to various Assistant 
Secretaries of Defense. The industrial security program 
was put under the Assistant Secretary of Defense for 
Manpower, Personnel, and Reserve Forces. Of course, 


this office received an appropriation each year. These | 


hearings, to cite but two, certainly indicate an awareness | 


on the part of Congress of the existence of the industria] 
security program, and the continued appropriations 
hardly bespeak an unwillingness on the part of Congress 
that it be carried on. In 1955, the Eighty-fourth Con- 
gress, on the motion of Senator Wiley for unanimous con- 


sent, caused to be printed the so-called Internal Security | 
Manual, 8. Doc. No. 40, 84th Cong., Ist Sess. It isa 


12 The reason for the dearth of legislative reference to the program 


appears in some 1955 hearings on an appropriation bill. Under | 


consideration at the time was a proposal for a fund to reimburse 
contractor employees who had been suspended during a security 
check and subsequently cleared. General Moore testified that in the 
past, such reimbursement had been made by the service secretaries 
out of their contingency funds. Then followed this colloquy. 

“Mr. Mahon. Under that [the contingency fund] you can buy 
a boy a top, or a toy, provided the Secretary of Defense thinks it is 
proper? 

“Gen. Moore. That is right, and we come down here and explain 
to this committee with respect to this in a very secret session how 
much we have spent and precisely what we have spent it for.” 
House of Representatives, Hearings before the Subcommittee of the 
Committee on Appropriations on Department of Defense Appropri- 
ations for 1956, 84th Cong., Ist Sess. 780. 
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compilation of all laws, regulations, and congressional 
committees relating to the national security. Contained 
jn the volume is the “Industrial Personnel Security 
Review Regulation,” 2. e., a verbatim copy of the regula- 
tions set up by the Secretary of Defense on February 2, 
1955. This Manual outlined in detail the hearing pro- 
cedures which are here condemned by the Court. And it 
is important to note that the final denial to Greene’s 
clearance was by a Board acting under these very regula- 
tions. Still not one voice was raised either within or 
without the Halls of Congress that the Defense Depart- 
ment had exceeded its authority or that contractor em- 
ployees were being denied their constitutional rights. 
In other cases we have held that the inaction of the Con- 
gress, in circumstances much less specific than here, was a 
clear ratification of a program as it was then being 
carried out by the Executive. Why, I ask, do we not do 
that here where it is so vital? We should not be “that 
blind Court . . . that does not see what ‘[a]ll others can 
see and understand ....’” United States v. Rumely, 
345 U.S. 41, 45 (1953). 

While it certainly is not clear to me, I suppose that the 
present fastidiousness of the Court can be satisfied by the 
President’s incorporating the present industrial security 
program into a specific Executive Order or the Congress’ 
placing it on the statute books. To me this seems entirely 
superfluous in light of the clear authorization presently 
existing in the Cabinet officers. It also subjects the Gov- 
ernment to multitudinous actions—and perhaps large 
damages—by reason of discharges made pursuant to the 
present procedures. 

And I might add a nota bene. Even if the Cabinet 
officers are given this specific direction, the opinion today, 
by dealing so copiously with the constitutional issues, 
puts a cloud over both the Employee Loyalty Program 
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and the one here under attack. Neither requires that 
hearings afford confrontation or cross-examination, 
While the Court disclaims deciding this constitutional | 
question, no one reading the opinion will doubt that the 
explicit language of its broad sweep speaks in prophecy, | 
Let us hope that the winds may change. If they do not | 
the present temporary debacle will turn into a rout of 
our internal security. 
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TAYLOR v. McELROY et At. 


t CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
f t , THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 504. Argued March 31-April 1, 1959—Decided June 29, 1959. 


Petitioner, a lathe operator and tool and die maker at a plant which 
manufactured aircraft for the Government, lost his job because of 
revocation of his security clearance in proceedings similar to those 

' involved in Greene v. McElroy, ante, p. 474. After this Court had 
granted certiorari to review a judgment sustaining that action, his 
security clearance was restored and the Solicitor General assured 
this Court that petitioner now stands in precisely the same position 

as all others who have been granted clearance, that the evidence 
in petitioner’s file will not be used against him in the future, and 
that the findings against petitioner have been expunged. Held; 
The cause is moot; and the judgment of the District Court is 
vacated and the cause is remanded to that Court with instructions 
to dismiss the complaint as moot. Pp. 709-711. 


Judgment vacated and cause remanded. 


Joseph L. Rauh, Jr. argued the cause for petitioner. 
With him on the brief were John Silard, Eugene Gressman, 
Harold A. Cranefield, Daniel H. Pollitt and Richard 
Lipsitz. 


Solicitor General Rankin argued the cause for respond- 
ents. With him on the brief were Assistant Attorney 
General Doub, Samuel D. Slade and Bernard Cedarbaum. 


J. Albert Woll, Robert C. Mayer, Theodore J. St. An- 

tone and Thomas E. Harris filed a brief for the American 

| Federation of Labor and Congress of Industrial Organi- 
| zations, as amicus curiae, urging reversal. 


Per CurRIAM. 


This is a companion case to Greene v. McElroy, ante, 
p. 474, decided today, and concerns an industrial warker 
who was denied clearance to classified defense information 
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and consequently discharged from his employment as a 
lathe operator and tool and die maker at a plant which 
manufactured aircraft for the Government. 

Prior to 1956, petitioner had a Confidential clearance. 
In that year, he was denied Secret clearance and his Con- 
fidential clearance was suspended. He demanded and 
was accorded a hearing similar to the one afforded peti- 
tioner in Greene v. McElroy, supra. The Hearing Board 
concluded that petitioner’s access to classified defense 
information was “not clearly consistent with the interests 
of national security.” Later, he was afforded another 
hearing with similar results. Petitioner then filed an 
action asking for a declaration that he was entitled to a 
hearing at which he could confront the informants whose 
statements were used against him, a declaration that 
the denial of clearance violated his rights under the Fifth 
Amendment, and an injunction restraining respondents 
from enforcing the decision denying clearance. Respond- 
ents pfevailed on a motion for summary judgment and, 
on December 15, 1958, we granted certiorari to the Court 
of Appeals before argument was had in that court because 
of the pendency here of Greene v. McElroy, supra. 358 
U.S. 918. 

On December 31, 1958, the Department of “Defense 
notified all interested parties, including petitioner, his 
counsel, and his ex-employer, that the Secretary of De- 
fense had determined “that the granting of clearance to 
Mr. Charles Allen Taylor for access to Secret defense 
information is in the national interest.” On January 9, 
1959, respondents filed a suggestion of mootness. We 
postponed consideration of that question to the hearing 
of the case on the merits. 359 U.S. 901. 

At the oral argument in this case, the Solicitor General 
made the following representations: 

1. The Secretary of Defense in determining that peti- 
tioner was eligible for clearance to obtain access to 
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information classified “Secret” did not intend by his ref- 
erence to “the national interest” to differentiate between 
petitioner’s status and that of other employees whose 
eligibility for clearance has been found to be “clearly 
consistent with the interests of national security.’’* 

2. The findings of the various Hearing Boards which 
passed on petitioner’s ‘fitness for clearance have been 
expunged from all records and no longer have any vitality 
or effect. 

3. Petitioner was afforded clearance on December 31, 
1958, after having been denied clearance for over two 
years, because of a change in applicable Department of 
Defense regulations. 

4. Pursuant to existing Department of Defense pro- 
cedures, the evidence in petitioner’s file will not be used 
again as a basis for revoking petitioner’s clearance. 

5. Petitioner is eligible under applicable regulations 
for compensation for wages lost during the time he was 
unemployed due to the clearance revocation and denial. 

In view of the fact that petitioner has received clear- 
ance, the ultimate relief which he demanded, and in view 
of the representations of the Solicitor General to the effect 
that petitioner stands in precisely the same position as all 
others who have been granted clearance, that the evidence 
in petitioner’s file will not be used against him in the 
future, and that the findings against petitioner have been 
expunged, this case is moot. 

The judgment of the District Court is vacated and the 
case is remanded to that court with instructions to dismiss 
the complaint as moot. 


It 1s so ordered. 


*The respondents have filed a letter in this Court from the General 


Counsel of the Department of Defense which makes an identical 
representation. 











Syllabus. 


VITARELLI v. SEATON, SECRETARY 
OF THE INTERIOR, et AL. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 101. Argued April 1-2, 1959-—Decided June 1, 1959. 


Petitioner was an employee of the Department of the Interior in 
position not designated as “sensitive.” He was not a veteran, had 
no protected Civil Service status, and could have been discharged 
summarily without cause. Purporting to proceed under the Act 
of August 26, 1950, Executive Order No. 10450 and departmental 
regulations prescribing the procedure to be followed in “security 
risk” cases, the Secretary suspended him and served him with writ- 
ten charges that his “sympathetic association” with Communists 
or Communist sympathizers, and other similar alleged activities, 
tended to show that his continued employment might be “contrary 
to the best interests of national security.” At a subsequent hear- 
ing before a security hearing board, no evidence was adduced in 
support of these charges and no witness testified against peti- 
tioner; but he and four witnesses who testified for him were sub- 
jected to an extensive cross-examination which went far beyond the 
activities specified in the charges: Subsequently, he was sent a 
notice of dismissal, effective September 10, 1954, “in the interest 
of national security” and for the reasons set forth in the charges. 
In 1956, he sued for a declaratory judgment that his discharge was 
illegal and an injunction directing his reinstatement. While the 
case was pending, a copy of a “notification of personnel action,” 
dated September 21, 1954, and reciting that it was “a revision of 
and replaces the original bearing the same date,” was filed in the 
court and a copy was delivered to petitioner. This notification 
was identical with one issued September 21, 1954, except that it 
omitted any reference to the reason for petitioner’s discharge and 
to the authority under which it was carried out. Held: Peti- 
tioner’s dismissal was illegal and he is entitled to reinstatement. 
Pp. 536-546. 


(a) Having chosen to proceed against petitioner on security 
grounds, the Secretary was bound by the regulations which he had 
promulgated for dealing with such cases, even though petitioner 
could have been discharged summarily and without cause inde- 
pendently of those regulations. Pp. 539-540. 
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(b) The record shows that the proceedings leading to peti- 
tioner’s dismissal from Government service on grounds of national 
security violated petitioner's procedural rights under the apgili- 
cable departmental regulations. Therefore, his dismissal was 
illegal and of no effect. Pp. 540-545. 

(c) Delivery to petitioner in 1956 of the revised “notification 
of personnel action” dated September 21, 1954, which was plainly 
intended only as a grant of relief to petitioner by expunging the 
grounds of the 1954 discharge, cannot be treated as an exercise of 
the Secretary’s summary dismissal power-as of the date of its 
delivery to petitioner. Pp. 545-446. 


(d) Petitioner is entitled to reinstatement, subject to any law- 
ful exercise of the Secretary's authority hereafter to dismiss him 
from employment. P. 546. 


102 U. S. App. D. C. 316, 253 F. 2d 338, reversed. 


Clifford J. Hynning argued the cause for petitioner. 
With him on the brief was Harry E. Sprogell. 


John G. Laughlin, Jr. argued the cause for respondents. 
With him on the brief were Solicitor General Rankin, 
Assistant Attorney General Doub and Samuel D. Slade. 


Mr. JUSTICE HaRLAN delivered the opinion of the 
Court. 


This case concerns the legality of petitioner’s discharge 
as an employee of the Department of the Interior. 
Vitarelli, an educator holding a doctor’s degree from 
Columbia University, was appointed in 1952 by the 
Department of the Interior as an Education and Training 
Specialist in the Education Department of the Trust 
Territory of the Pacific Islands, at Koror in the Palau 
District, a mandated area for which this country has 
responsibility. 

By a letter dated March 30, 1954, respondent Secre- 
tary’s predecessor in office notified petitioner of his sus- 
pension from duty without pay, effective April 2, 1954, 
assigning as ground therefor various charges. Essen- 
tially, the charges were that petitioner from 1941 to 1945 
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had been in “sympathetic association” with three named 
persons alleged to have been members of or in sympathetic 
association with the Communist Party, and had concealed 
from the Government the true extent of these associations 
at the time of a previous inquiry into them; that he had 
registered as a supporter of the American Labor Party 
in New York City in 1945, had subscribed to the USSR 
Information Bulletin, and had purchased copies of the 
Daily Worker and New Masses; and that because such 
associations and activities tended to show that petitioner 
was “not reliable or trustworthy” his continued employ- 
ment might be “contrary to the best interests of national 
security.” 

Petitioner filed a written answer to the statement of 
charges, and appeared before a security hearing board 
on June 22 and July 1, 1954. At this hearing no evidence 
was adduced by the Department in support of the charges, 
nor did any witness testify against petitioner. Petitioner 
testified at length. and presented four witnesses, and he 
and the witnesses were extensively cross-examined by the 
security officer and the members of the hearing board. 
On September 2, 1954, a notice of dismissal effective 
September 10, 1954, was sent petitioner over the signature 
of the Secretary, reciting that the dismissal was “in the 
interest of national security for the reasons specifically 
set forth in the letter of charges dated March 30, 1954.” 
This was followed on September 21, 1954, with the filing 
of a “Notification of Personnel Action” setting forth the 
Secretary's action. The record does not show that a copy 
of this document was ever sent to petitioner. 

After having failed to obtain reinstatement by a demand 
upon the Secretary, petitioner filed suit in the United 
States District Court for the District of Columbia seek- 
ing a declaration that his dismissal had been illegal and 
ineffective and an injunction requiring his reinstatement. 
On October 10, 1956, while the case was pending in the 
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District Court, a copy of a new “Notification of Personnel 
Action,” dated September 21, 1954, and reciting that it 
was “a revision of and replaces the original bearing the 
same date,”’ was filed in the District Court, and another 
copy of this document was delivered to petitioner shortly 
thereafter. This notification was identical with the one 
already. mentioned, except that it omitted any refer- 
ence to the reason for petitioner’s discharge and to the 
authority under which it was carried out.' Thereafter 
the District Court granted summary judgment for the 
respondent. That judgment was affirmed by the Court 
of Appeals, one judge dissenting. 102 U.S. App. D. C. 
316, 253 F. 2d 338. We granted certiorari to consider the 
validity of petitioner's discharge. 358 U.S. 871. 

The Secretary’s letter of March 30, 1954, and notice of 
dismissal of September 2, 1954, both relied upon Exec. 
Order No. 10450, 18 Fed. Reg. 2489 (1953), the Act of 
August 26, 1950, 64 Stat. 476, 5 U.S. C. § 22-1 et seq., 
and Department of the Interior Order No. 2738, all relat- 
ing to discharges of government employees on security 
or loyalty grounds, as the authority for petitioner’s dis- 
missal. In Cole v. Young, 351 U. S. 536, this Court 
held that the statute referred to did not apply to 
government employees in positions not designated as 
“sensitive.” Respondent takes the position that since 
petitioner’s position in government service has at no time 
been designated as sensitive the effect of Cole, which was 
decided after the 1954 dismissal of petitioner, was to 
render also inapplicable to petitioner Department of the 
Interior Order No. 2738, under which the proceedings 
relating to petitioner’s dismissal were had. It is urged 


1 An affidavit of the custodian of records of the Civil Service Com- 
mission, filed in the District Court together with this revised notifi- 
cation, states “That all records of the said Commission have been 
expunged of all adverse findings made with respect to Mr. William 
Vincent Vitarelli under Executive Order 10450.” 
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that in this state of affairs petitioner, who concededly was 
at no time within the protection of the Civil Service Act, 
Veteran’s Preference Act, or any other statute relating to 
employment rights of government employees, and who, as 
a “Schedule A” employee, could have been summarily dis- 
charged by the Secretary at any time without the giving 
of a reason, under no circumstances could be entitled to 
more than that which he has already received—namely, 
an “expunging” from the record of his 1954 discharge of 
any reference to the authority or reasons therefor. 
Respondent misconceives the effect of our decision in 
Cole. It is true that the Act of August 26, 1950, and the 
Executive Order did not alter the power of the Secretary 
to discharge summarily an employee in petitioner’s status, 
without the giving of any reason. Nor did the Depart- 
ment’s own regulations preclude such a course. Since, 
however, the Secretary gratuitously decided to give a rea- 
son, and that reason was national security, he was obli- 
gated to conform to the procedural standards he had 
formulated in Order No. 2738 for the dismissal of 
employees on security grounds. Service v. Dulles, 354 
U. S. 363. That Order on its face applies to all security 
discharges in the Department of the Interior, including 
such discharges of Schedule A employees. Cole v. Young 
established that the Act of August 26, 1950, did not 
permit the discharge of nonsensitive employees pursuant 
to procedures authorized by that Act if those procedures 
were more summary than those to which the employee 
would have been entitled by virtue of any pre-existing 
statute or regulation. That decision cannot, however, 
justify noncompliance by the Secretary with regulations 
promulgated by him in the departmental Order, which as 
to petitioner afford greater procedural protections in the 
case of a dismissal stated to be for security reasons than 
in the case of dismissal without any statement of reasons. 
Having chosen to proceed against petitioner on security 
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grounds, the Secretary here, as in Service, was bound by 
the regulations which he himself had promulgated for 
dealing with such cases, even though without such regu- 
lations he could have discharged petitioner summarily. 

Petitioner makes various contentions as to the constitu- 
tional invalidity of the procedures provided by Order 
No. 2738. He further urges that even assuming the 
validity of the governing procedures, his dismissal cannot 
stand because the notice of suspension and hearing given 
him did not comply with the Order. We find it unneces- 
sary to reach the constitutional issues, for we think that 
petitioner’s second position is well taken and must be 
sustained. 

Preliminarily, it should be said that departures from 
departmental regulations in matters of this kind involve 
more than mere consideration of procedural irregularities. 
For in proceedings of this nature, in which the ordinary 
rules of evidence do not apply, in which matters involving 
the disclosure of confidential information are withheld, 
and where it must be recognized that counsel is under 
practical constraints in the making of objections and in 
the tactical handling of his case which would not obtain 
in a cause being tried in a court of law before trained 
judges, scrupulous observance of departmental procedural 
safeguards is clearly of particular importance.’ In this 
instance an examination of the record, and of the tran- 
script of the hearing before the departinental security 
board, discloses that petitioner's procedural rights under 
the applicable regulations were violated in at least three 
material respects in the proceedings which terminated in 
the final notice of his dismissal. 

First, §15 (a) of Order No. 2738 requires that the 
statement of charges served upon an employee at the time 


?As already noted, we do not reach the question of the constitu- 
tional permissibility of an administrative adjudication based on 


“confidential information” not disclosed to the emplovee. 
46949 O—60—pt. 3 56 
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of his suspension on security grounds “shall be as specific 
and detailed as security considerations, including the need 
for protection of confidential sources of information, per- 
mit ... and shall be subject to amendment within 30 
days of issuance.” Although the statement of charges 
furnished petitioner appears on its face to be reasonably 
specific,’ the transcript of hearing establishes that the 
statement, which was never amended, cannot conceivably 
be said in fact to be as specific and detailed as “security 
considerations . . . permit.” For petitioner was ques- 
tioned by the security officer and by the hearing 
board in great detail concerning his association with and 
knowledge of various persons and organizations nowhere 
mentioned in the statement of charges,‘ and at length 
concerning his activities in Bucks County, Pennsylvania, 
and elsewhere after 1945, activities as to which the charges 
are also completely silent. These questions were pre- 
sumably asked because they were deemed relevant to the 
inquiry before the board, and the very fact that they 
were asked and thus spread on the record is conclusive 


*The substance of the charges has been stated on pp. 536-537, 
supra. 

*The statement of charges referred to petitioner's alleged asso- 
ciations with only three named persons, “F , Ww , and 
WwW .’ During the course of the hearing the security officer, 
however, asked “How well did you know L——— B———”..... 
Did you ever meet H B———- C———-?......_ Did you ever 
remember meeting a J L———?”_ Further, petitioner was 
questioned as to his knowledge of and relationships with a wide 
variety of organizations not mentioned in the statement of charges. 
Thus he was asked: “Do you know what Black Mountain Tran- 
seendentalism is? ... Do you recall an organization by the name 
of National Council for Soviet-American Friendship? ... How 
about the Southern Conference for Human Welfare? ... What 
is the organization called the Joint Antifascist Refugee Commit- 
tee? ... Have you ever had any contact with the Negro Youth 
Congress? ... How about Abraham Lincoln Brigade? ... Have 
you ever heard of a magazine called ‘Cooperative Union’? ... I 
was wondering whether you had ever heard of Consumers Union?” 
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indication that “security considerations’ could not have 
justified the omission of any statement concerning them 
in the charges furnished petitioner. 

Second, §§ 21 (a) and (e) require that hearings before 
security hearing boards shall be “orderly” and that “rea- 
sonable restrictions shall be imposed as to relevancy, 
competency, and materiality of matters considered.” 
The material set forth in the margin, taken from the tran- 
script, and illustrative rather than exhaustive, shows that 
these indispensable indicia of a meaningful hearing were 
not observed.’ It is not an overcharacterization to say 





>“Mr. ARMsTRONG [the departmental security officer, inquiring 
about petitioner's activities as a teacher in a Georgia college|: Were 
these activities designed to be put into effect by both the white and 
the colored races? ... What were your feelings at that time con- 
cerning race equality? ... How about civil rights? Did. that 
enter into a discussion in your seminar groups?” 

“Mr. Armstronc: Do I interpret your statement correctly that 
maybe Negroes and Jews are denied some of their constitutional 
rights at present? 

“Mr. VrPaRELL: Yes. 

“Mr. ArmstrRonG: In what way? 

“Mr. VitTaRELLI: I saw it in the South where certain jobs were 
open to white people and not open to Negroes because they were 
Negroes... . In-our own university, there was a quota at Columbia 
College for the medical students. Because they were Jewish, they 
would permit only so many. I thought that was wrong. 

“Chairman Towson: Doctor, isn’t it also true that Columbia 
College had quotas by states and other classifications as well? 

“Mr. VitareLui: I don’t remember that. It may be true. 

“Mr. ArmstronG: In other words, wasn’t there a quota-on Gentiles 
as well as Jews? 

“Mr. VirarRELu: . . . I had remembered that some Jews seemed 
to feel, and I felt, too, at the time, that they were being persecuted 
somewhat. 

“Chairman Towson: Did you ever take the trouble to investigate 
whether or not they were or did you just accept their word? 


[Footnote 5 continued on p. 543.] 
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that as the hearing proceeded it developed into a wide. 
ranging inquisition into this man’s educational, social, 
and political beliefs, encompassing even a question as to 
whether he was “a religious man.” 


“Mr. VrTare.ui: No, I didn’t investigate it. 

“Chairman Towson: You accepted their word for it. 

“Mr. Viraretii: I accepted the general opinion of the group of 
professors with whom I associated and was taught... . 

“Chairman Towson: I am simply asking you to verify the vague 
impression I have that Columbia College puts a severe quota on resi- 
dents of New York City, whatever their race, creed or color may be. 

“Mr. Vrrarecu: I think that is true... . 

“Chairman Towson: Otherwise there would be no students at 
Columbia College except residents of New York City. 

“Mr. Vrrarevii: There may be a few others, but mostly New York 
City. 

“Chairman Towson: Isn’t it true that the quota system is designed 
by the college in order to make it available to persons other than 
live in New York City? 

“Mr. Vitare.u: I believe that is the reason. 

“Chairman Towson: And any exclusion of a resident of New York 
City would be for that reason, rather than the race, creed or color? 
“Mr. Vrrare.u: I think that is the way the policy is stated. 

“Chairman Towson: Is it not a fact? 

“Mr. Vrraretui; I don’t think so... . 

“Chairman Towson: Excuse me, Mr. Armstrong. 

“Mr. ArmsTRoNnG: I went to Columbia Law School for two years 
and certainly there was not any quota system there at that time, 
and that is a long time ago. All right, we are getting afield.” 

Petitioner was also asked the following questions by the security 
officer during the course of the hearing: 

“Mr. ArmstronG: I think you indicated in an answer or a reply 
‘to an interrogatory that you at times voted for and sponsored the 
_ principles of Franklin Delano Roosevelt, Norman A. Thomas, and 
Henry Wallace? ... How many times did you vote for . 
(Thomas] if you care to say? . . How about Henry Wallace? . 
How about Norman Thomas? Did his platform coincide more 
meatiy with your ideas of democracy? ... At one time, or two, 
you were a strong advocate of the United Nations. Are you 
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Third, § 21 (c)(4) gives the employee the right “to 
cross-examine any witness offered in support of the 
charges.” It is apparent from an over-all reading of the 
regulations that it was not contemplated that this pro- 
vision should require the Department to call witnesses to 
testify in support of any or all of the charges, because it 
was expected that charges might rest on information 
gathered from or by “confidential informants.” We 
think, however, that § 21 (c) (4) did contemplate the call- 


ing by the Department of any informant not properly 


classifiable as “confidential,” if information furnished by 
that informant was to be used by the board in assessing 
ar. employee’s status. The transcript shows that this 





still? ... The file indicates, too, that you were quite hepped up 
over the one world*idea at one time; is that right?” 

Witnesses presented by petitioner were asked by the security officer 
and board members such questions as: 

“The Doctor indicated that he was acquainted with and talked 
to Norman Thomas on occasions. Did you know about that?.. . 
How about Dr. Vitarelli? Is he scholarly? ... A good adminis- 
trator? .. . Was he careless with his language around the students 
or careful? ... Did you consider Dr. Vitarelli as a religious 
man? ... Was he an extremist on equality of races? ... In 
connection with the activities that Dr. Vitarelli worked on that you 
know about, either in the form of projects or in connection with the 
educational Activities that you have mentioned, did they extend to 
the Negro population of the’ country? In other words, were they 
contacts with Negro groups, with Negro instructors, with Negro 
students, and so on?” 

It is not apparent how any of the above matters could be material 
to a consideration of the question whether petitioner’s retention in 
government service would be consistent with national security. 

*This reading of the provision is supported by §21 (e) of the 
Order, which provides in part that “if the employee 1s or may be 
handicapped by the nondisclosure to him of confidential information 
or by lack of opportunity to cross-examine confidential informants, 
the hearing board shall take that fact into consideration,” thus 
implying that the employee is to have the right to cross-examine 
nonconfidential informants who provide material taken into con- 
sideration by the board. 
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provision was violated on at least one occasion at peti- 
tioner’s hearing, for the security officer identified by name 
a person who had given information apparently considered 
detrimental to petitioner, thus negating any possible in- 
ference that that person was considered a “confidential 
informant” whose identity it was necessary to keep secret, 
and questioned petitioner at some length concerning the 
information supplied from this source without calling the 
informant and affording petitioner the right to cross- 
examine.’ 

Because the: proceedings attendant upon petitioner’s 
dismissal from government service on grounds of national 
security fell substantially short of the requirements of the 
applicable departmental regulations, we hold that such 
dismissal was illegal and of no effect. 

Respondent urges that even if the dismissal of Septem- 
ber 10, 1954, was invalid, petitioner is not entitled to rein- 
statement by reason of the fact that he was at all events 
validly dismissed in October 1956, when a copy of the 
second “Notification of Personnel Action,” omitting all 
reference to any statute, order, or regulation relating to 
security discharges, was delivered to him. Granting that 
the Secretary could at any time after September 10, 1954, 
have validly dismissed petitioner without any statement 
of reasons, and independently of the proceedings taken 
against him under Order No. 2738, we cannot view the 
delivery of the new notification to petitioner as an exercise 
of that summary dismissal power. Rather, the fact that 
it was dated “9-21-54,” contained a termination of em- 
ployment date of “9-10-54,” was designated as “a revi- 
sion” of the 1954 notification, and was evidently filed in 


The information was to the effect that petitioner had criticized 
as “bourgeois” the purchase of a house by a woman associate in 
Georgia. Petitioner flatly denied that he had made the remark 
attributed to him, and said that he could never have made such a 
statement except in a spirit of levity. 
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the District Court before its delivery to petitioner indi- 
cates that its sole purpose was an attempt to moot 
petitioner’s suit in the District Court by an “expunging” of 
the grounds for the dismissal which brought Order No. 
2738 into play.* In these circumstances, we would not 
be justified in now treating the 1956 action, plainly 
intended by the Secretary as a grant of relief to petitioner 
in connection with the form of the 1954 discharge, as an 
exercise of the Secretary’s summary removal power as 
of the date of its delivery to petitioner.° 
It follows from what we have said that petitioner is 
entitled to the reinstatement which he seeks, subject, of 
ceurse to any lawful exercise of the Secretary’s author- 
ity hereafter to dismiss him from employment in the 
Department of the Interior. 
Reversed. 


Mr. Justice FRANKFURTER, whom Mr. Justice CuarK, 
Mr. Justice WHITTAKER and Mr. Justice STewakt join, 
concurring in part and dissenting in part. 


An executive agency must be rigorously held to the 
standards by which it professes its action to be judged. 
See Securities & Exchange Comm’n v. Chenery Corp., 
318 U. S. 80, 87-88. Accordingly, if dismissal from 


*The Secretary successfully took the position in the courts below 
that the only possible defect in the 1954 discharge was the articula- 
tion of the “national security” grounds therefor, and that since that 
defect did not void the dismissal as such, an “expunging” of these 
grounds gave petitioner the maximum relief to which he could 
possibly be entitled. 

* Respondent's brief in this Court refers to the 1956 notice as 
part of “corrective administrative action which has been taken,” and 
as: “relief voluntarily accorded [petitioner].” The premise upon 
which the dissenting opinion essentially rests—that the 1956 action 
was an attempt “to discharge Vitarelli retroactively”—thus is con- 
trary to the Secretary's own position as to the reason for that action. 
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employment is based on a defined procedure, even though 
generous beyond the requirements that bind. such agency, 
that procedure must be scrupulously observed. See 
Service v. Dulles, 354 U.S. 363. This judicially evolved 
rule of administrative law is now firmly established and, 
if I may add, rightly so. He that takes the procedural 
sword shall perish with that sword. Therefore, I unre. 
servedly join in the Court’s main conclusion, that the 
attempted dismissal of Vitarelli in September 1954 was 
abortive and of no validity because the procedure under 
Department of the Interior Order No. 2738 was invoked 
but not observed. 

But when an executive agency draws on the freedom 
that the law vests in it, the judiciary cannot deny or cur- 
tail such freedom. The Secretary of the Interior con- 
cededly had untrammelled right to dismiss Vitarelli out 
of hand, since he had no protected employment rights. 
He could do so as freely as a private employer who is not 
bound by procedural restrictions of a collective bargain- 
ing contract. The Secretary was under no law-imposed 
or self-imposed restriction in discharging an employee in 
Vitarelli’s position without statement of reasons and 
without a hearing. And so the question is, did the Secre- 
tary take action, after the abortive discharge in 1954, 
dismissing Vitarelli? 

In October 1956 there was served upon Vitarelli a copy 
of a new notice of dismissal which had been inserted in 
the Department’s personnel records in place of the first 
notice. Another copy was filed with the District Court 
in this proceeding. This second notice contained no men- 
tion of grounds of discharge. If, instead of sending this 
second notice to Vitarelli, the Secretary had telephoned 
Vitarelli to convey the contents of the second notice, he 
would have said: “I note that you are contesting the 
validity of the dismissal. I want to make this very clear 
to you. If I did not succeed in dismissing -you before, 
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I now dismiss you, and I dismiss you retroactively, 
effective September 1954.” 

The Court disallows this ‘significance to the second 
notice of discharge because it finds controlling meaning 
in the suggestion of the Government that the expunging 
from the record of any adverse comment, and the second 
notice of discharge, signified a reassertion of the effective- 
ness of the first attempt at dismissal. And so, the Court 
concludes, no intention of severance from service in 1956 
could legally be found since the Secretary expressed no 
doubt that the first dismissal had been effective. But 
this document of 1956 was not a mere piece of paper in 
a dialectic. The paper was a record of a process, a mani- 
festation of purpose and action. The intendment of the 
second notice, to be sure, was to discharge Vitarelli 
retroactively, resting this attempted dismissal on valid 
authority—the summary power to dismiss without reason. 
Though the second notice could not pre-date the sum- 
mary discharge because the Secretary rested his 1954 dis- 
charge on an unsustainable ground, and Vitarelli could 
not be deprived of rights accrued during two years of 
unlawful discharge, the prior wrongful action did not 
deprive the Secretary of the power in him to fire Vitarelli 
prospectively. And if the intent of the Secretary be mani- 
fested in fact by what he did, however that intent be 
expressed—here, the intent to be rid of Vitarelli—the 
Court should not frustrate the Secretary's rightful exer- 
cise of this power as of October 1956. The fact that he 
wished to accomplish more does not mean he accomplished 
nothing. 

To construe the second notice to mean administratively 
nothing is to attribute to the Secretary the purpose of a 
mere diarist, the corrector of entries in the Department's 
archives. This wholly disregards the actualities in the 
conduct of a Department concerned with terminating the 
services of an undesired employee as completely and by 
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whatever means that may legally be accomplished. If 
an employer summons before him an employee over whom 
he has unfettered power of dismissal and says to him: 
“You are no longer employed here because I fired you last 
week,” can one reasonably escape the conclusion that 
though the employer was in error and had not effec- 
tively carried out his purpose to fire the employee last 
week, the employer’s statement clearly manifests a pres- 
ent belief that the employee is dismissed and an intention 
that he be foreverafter dismissed? Certainly the em- 
ployee would have no doubt his employment was now at 
an end. Of course if some special formal document were 
required to bring about a severance of a relationship, 
cf. Felter v. Southern Pacific Co., 359 U. S. 326, because 
of non-compliance with the formality the severance 
would not come into being. But no such formality was 
requisite to Vitarelli’s dismissal. 

This is the common sense of it: In 1956 the Secretary 
said to Vitarelli: “This document tells you without any 
ifs, ands, or buts, you have been fired right along and of 
course that means you are not presently employed by this 
Department.” Since he had not been fired successfully 
in 1954, the Court concludes he must still be employed. 
I cannot join in an unreal interpretation which attributes 
to governmental action the empty meaning of confetti 
throwing. 
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General Provisions 


Sec. 4.1 Purpose. This part establishes the eri- 
teria, procedures, and methods for resolving ques- 
tions concerning the eligibility of an individual 
for security clearance pursuant to the Atomic 
Energy Act of 1954. The appropriate provisions 
of this part are also to be used to the extent the 
Commission has responsibilities under Executive 
Order 10450, as amended. 


_ Bec. 4.2 Scope. The criteria and procedures out- 
lined in this part shall be used in those cases in 


which there are questions of eligibility for AEC 
security clearance, involving: 


(a) Employees (including consultants) of, and 
applicants for employment with, the Atomic 
Energy Commission ; 

(b) Those employees (including consultants) 
of, and those applicants for employment with, 
contractors and agents of the Atomic Energy 
Commission ; 

(c) Access permittees and licenses of the AEC 
and their employees (including consultants) and 
applicants for employment; and 

(d) Those other persons designated by the Gen- 
eral Manager of the Atomic Energy Coimmission. 


Sec. 4.3 Reference. The pertinent sections of the 
Atomic Energy Act of 1954 are as follows: 


Sec 141. Policy. It shall be the policy of the Commis- 
sion to control the dissemination and disclosure of Re- 
stricted Data in such a manner as to assure the common 
defense and security * * * 


Sec. 145. Restriction. (a) No arrangement shall be 
made under section 31, no contract shall be made or 
continued in effect under section 41, and no license shall 
be issued under section 103 or 104, unless the person with 
whom such arrangement is made, the contractor or pro- 
spective contractor, or the p tive licensee 
writing not to permit any individual to have access to 
Restricted Data until the Civil Service Commission shall 
have made an investigation and report to the Commission 
on the character, associations, and loyalty of such in- 
dividual, and the Commission shall have determined that 
permitting such person to have access to Restricted Data 
will not endanger the common defense and security. 

(b) Except as authorized by the Commission or the 
General Man upon a determination by the 
sion or Gene mynd that such action is clearly con- 
sistent with the national interest, no individual shall 
be employed by the Commission nor shall the Commission 
permit any individual to have access to Restricted Data 
until the Civil Service Commission shall have made an 
investigation and report to the Commission on the char- 
acter, ———, and loyalty of such individual, and 
the Commission shall have determined that permitting 
such person to have access to Restricted Data will not 
endanger the common defense and security. 

(c) In the event an investigation made pursuant to 
subsections (a) and (b) of this section develops any data 
reflecting that the individual who is the subject of the 
investigation is of questionable loyalty, the Civil Service 
Commission shall refer the matter to the Federal Bureau 
of Investigation for the conduct of a full field investiga- 
tion, the results of which shall be furnished to the Civil 


Service Commission for its information and appropriate 
action. 
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Testimony Act of February 11 shall ly 
with respect to oe individual who "speciidenity pa 


sech privilege. Witnesses subpoenaed under this subsec- 
tion be paid the same fees and mileage as are peid 
witnesses in district courts of the United States. 


Bee. 4.4 Policy. It is the policy of the Atomie 

Commission to carry out its r ility 
for the security of the atomic energy program in 
® manner consistent with traditional American 
eoncepts of justice. To this end, the Commission 
has established criteria for determining eligibili 
for security clearance and will afford those in- 
dividuals described in Section 4.2 the opportunity 
for administrative review of questions coneerning 
their eligibility for security clearance. 


Criteria for Determining Eligibility for 
“Security Clearance 


Bec. 410 Application of the criteria. (a) The 
decision as to security clearance is a comprehen- 
sive, commonsense judgment, made after consider- 
ation of all the relevant information, favorable 
er unfavorable, as to —— or not the ous 

security. clearance wo endanger com- 
mon defense and security. If it is determined 
that the common defense and security will not be 
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gered, security clearance will be 
otherwise, security clearance will be taka 
(b) To assist in making these determinations, 
on the basis of all the information in a particulgy 
ease, there are set forth in this part a number 
of specific types of derogatory information. Thess 
criteria are not exhaustive but contain the prin. 
cipal types of derogatory information whic) 
tegen aay me as to the individual's eligibility 
for ity clearance. While there must nese 
be adherence to such criteria, the Com. 
is not limited thereto, nor precluded from 
exercising its judgment that information or facts 
in a case ler its cognizance are derogatory 
although at variance with, or outside the 
of, the stated categories. These criteria oan 
ject to continuing review and may be revised 
from time to time as experience and circum. 
stances may make desirable. 


(ce) When the reports of investigation of ay 
individual contain information reasonably tend. 
ing to establish the truth of one or more of the 
items in the criteria, such information shall be 
regarded as substantially derogatory and shall 
create a question as to his eligibility for security 
clearance. However, when such information ig. 
volves association with organizations or individ. 
uals, which is the result of,‘and is limited to, 
norma! business or professional activity or chanes 
or casual meetings, Managers of Operations may 
determine whether such information is substan. 
tially derogatory. Managers of Operations shall 
refer cases involving substantially derogatory in. 
formation to the Director, Division of , 
AEC. The Director, Division of Security: Ant 
may authorize the granting of security clear. 
ance on the basis of the existing record, or may 
authorize the conduct of an interview with the 
individual and, on the basis of such interview and 
such other investigations as he deems appropriate, 
may authorize the granting of security clearance, 
Otherwise, a question concerning the eligibility of 
an individual for security clearance shall be 
resolved in accordance with the procedures set 
forth in sections 4.20 et seq. of this part. 

(d) In resolving a question concerning the 
eligibility of an individual for security clearance, 
the following principles shall be applied by Per. 
sonnel Security Boards: 

(1) Where there are grounds sufficient to e- 
tablish a reasonable belief as to the truth of one 
or more of the items in Category “A,” this shall 
create a presumption of security risk which, if 
not satisfactorily rebutted by the individual, shall 
result in an adverse recommendation. 

(2) Where there are grounds sufficient to « 
tablish a reasonable belief as to the truth of one 
or more of the items in Category “B,” the extent 
of activities, the period in which such activities 
occurred, the length of time which has since 
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and the attitudes and convictions of the 

shall be considered in determining 

whether the recommendation will be adverse or 
favorable. 2 

1 Derogatory information—(a) te- 

oS Grequnry Srcrmation. Category “A” 
la those cases in which the individual or 
his spouse has: f 

(1) Committed or attempted to commit, or 
aided, or abetted another who committed or at- 
tempted to commit, any act of sabotage, espionage, 
treason or sedition ; 

(2) Knowingly established an association with 
espionage or sabotage agents of a foreign na- 
tion; with individuals reliably reported as sus- 

of espionage or sabotage; with represen- 
tatives of foreign nations whose interests may 
be inimical to the interests of the United States, 
with traitors, seditionists, anarchists, or revolu- 
tionists ; . . . 

(8) Held membership in any organization or 
group designated by the Attorney General pur- 
guant to Executive Order 10450, as amended, pro- 
vided the individual did not withdraw from such 
membership when the organization was 80 identi- 
fied, or did not otherwise establish his rejection of 
its subversive aims; or, prior to the declaration by 
the Attorney General, participated in the activi- 
ties of such an organization in a capacity where 
he should reasonably have had knowledge as to 
the subversive aims of the organization and did 
not establish his rejection of its subversive aims. 
(If an organization has been removed from the 
Attorney General’s list, membership in the or- 

ization after such removal shall not be con- 
sidered as Category “A” derogatory information 
but may be considered as Category “B” deroga- 
tory information.) 

(4) Publicly or privately advocated revolution 
by force or violence to overthrow the Government 
of the United States or the alteration of the form 
of Government of the United States by uncon- 
stitutional means ; 

Category “A” also includes those cases in which 
the individual has: 

(5) Deliberately omitted significant informa- 
tion from or falsified his Personnel Security Ques- 
tionnaire or Personal History Statement concern- 
ing a significant matter; i , 

(6) Wilfully violated or disregarded security 
regulations to a degree which would endanger 
the common defense and security ; or intentionally 
disclosed classified information to any person not 
authorized to receive it; Ais 

(7) Any mental illness of a nature which in 
the opinion of competent medical authority may 
cause significant defect in the judgment or relia- 
bility of the individual ; a ate : 

(8) Been convicted of crimes indicating habit- 
ual criminal tendencies ; 
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(9) Been, or is, a user of habitually, 
without adequate evidence of rehabilitation. 


(b) Category “B” derogatory information. In 
evaluating items under this category, the extent 
of the activities, the period in which such activi- 
ties occurred, the length of time which has since 
elapsed, and the attitudes and convictions of the 
individual shall be considered. Category “B” 
includes those cases in which the individual or his 
spouse has: 

(1) Advocated Totalitarian, Facist, Communist 
or other subversive political ideologies and has 
not subsequently established his rejection of them. 

(2) Associated with persons falling within the 
provisions of Category “B”-1, subparagraph (1) 
of this paragraph, when the individual himself 
did not establish his rejection of such ideologies. 
(Ordinarily this will not include chance or casual 
meetings nor contacts limited to normal busi- 
ness or Official relations.) 

(3) Affiliated with any organization or group 
designated in Category “A,” paragraph (a) 3, of 
this section, provided the individual did not 
diseontinue such affiliation when the organiza- 
tion was so identified or did not otherwise es- 
tablish his rejection of its subversive aims; 

(4) Associated with any person falling within 
the provisions of Category “A,” paragraph (a) 
3, of this section, provided the individual did 
not discontinue such association when the organi- 
zation was so identified or did not otherwise es- 
tablish his rejection of its subversive aims. (Or- 
dinarily this will not include chance or casual 
meetings nor contacts limited to normal business 
or official relations.) 

(5) Parent(s), brother(s), sister(s), spouse, or 
offspring residing in a nation whose interests may 
be inimical to the interests of the United States, 
or in satellites or occupied areas thereof (to be 
evaluated in the light of the risk that pressure 
applied through such close relatives could force 
the individual to reveal sensitive information or 
perform an act of sabotage) ; 

Category “B” also includes those cases in which 
the individual : 

(6) Refuses to serve in the Armed Forces when 
such refusal cannot be clearly shown to be due 
to religious convictions; 

(7) Has been grossly careless in failing to 
protect or safeguard any Restricted Data or other 
classified information ; 

(8) Has abused trust, has been dishonest, or 
has engaged in infamous, immoral, or notoriously 
disgraceful conduct; 

(9) Is a sexual pervert or homosexual; 

(10) Is a user of alcohol habitually and to 
excess, or has been such without adequate evi- 
dence of rehabilitation; 

(11) Refuses, upon the ground of constitutional 
privilege against self-incrimination, to testify be- 
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fore a Congressional Committee regarding 
charges of his alleged disloyalty or other mis- 
conduct. 


Procedures 

Bec. 4.20 of the . These 
procedures establish methods for the conduct 
of personnel security board hearings and admin- 
istrative review of questions concerning an in- 
dividual’s eligibility for security clearance pur- 
suant to the Atomic Energy Act of 1964, when 
it has been determined that such questions can- 
not be favorably resolved by informal interview 
or other investigation. 


Bec. 4.21 of clearance. In those 
cases where information is received which raises 
a@ question concerning the te eligibility 
of an individual for AEC security clearance, the 
Manager of the office concerned shall forward to 
the General Manager, via the Director, Division 
of Security, AEC, his recommendation as to 
whether the individual's clearance should be sus- 
pended pending the final determination resulting 
from the operation of the procedures provided in 
this part. In making this recommendation the 
Manager shall consider such factors as the seri- 
ousness of the derogatory information developed, 
the possible access of the individual to classified 
information, and the individual’s opportunity by 
reason of his position to commit acts adversely 
affecting the national security. The clearance of 
an individua) shall not be suspended except by 
direction of the General Manager. 


Sec. 4.22 Notice to individual. A notification 
letter, approved by the Division of Security, AEC, 
and the Office of the General Counsel, and signed 
by the Manager of Operations, shall be presented 
to each individual whose eligibility for clearance 
is in question. Where practicable, such letter 
shall be presented to the individual in person. 
The letter shall state: 

(a) That information in possession of the Com- 
mission has created a question concerning thé 
individual's eligibility for security clearance; 

(b) The information, in as much detail and as 
specifically as considerations of security permit, 
which creates a question regarding the individ- 
ual’s eligibility for security clearance ; 

(c) That within twenty days of the date of 
receipt of the notification letter the individual 
must indicate in writing to the Manager from 
whom he received such letter whether he wishes 
a hearing before a Personnel Security Board; 

(d) That within twenty days of the date of 
receipt of the notification letter, the individual 
is requested to file with the Manager from whom 
he received such letter his written answer to 
the matters contained therein; 

(e) That, if the individual so requests, a hear- 
ing will be scheduled before a Personnel Security 
Board at a mutually convenient time and place 
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for the purpose of ones, information to agsig 
in determining the eligibility of the individna 
for security clearance; 

(f) That, if the individual requests a h 
he will be notified in writing of the mem 
of a Personne) Security Board when it is > 
pointed by the Manager; 

(g) That the ie “— have the 
to appear me ore a Personnel 
Board, present evidence in his own 
through witnesses, or by documents, or hoth, apd 
subject to the limitations set forth in Sestion 
4.26 (d) and (m), be present during the entiz 
hearing and be represented by counsel of his ow, 
choosing; - 

(h) That the individual's failure to file a writ. 
ten request for a hearing before a Personnd 
Security Board, in accordance with (c) of this 
section, will be considered as a relinquishment 
him of the opportunity of availing himself of the 
privileges accorded to him under the hearing and 
review procedure provided in this part, and 
that in such event a recommendation as to the 
final action to be taken will be made by the Man. 
ager of Operations and submitted to the Gen. 
eral Manager for his decision on the basis of 
the existing record without reference to a Per. 
sonnel Security Board; 

(i) His clearance status until further notice; 

(j) The name of the designated AEC official 
to contact for any further information desired, 


Sec. 423 Additional information. A copy of 
this part shall be given to the individual with the 
notification letter. 


Bec. 424 Failure of individual te request o 
heartig. (a) In the event the individual 
within the prescribed time, to file a written re 
quest for a hearing before a Personnel 
Board, a recommendation as to the final action 
to be taken shall be made by the Manager of 
Operations to the General Manager on the basis 
of the existing record; 

(b) The Manager of Operations may for good 
cause, at the request of the individual, extend 
the time for filing a written request for a hearing 
or for filing a written answer to the matters con- 
tained in the notification letter. 


Sec. 425 Appointment of Boards. (a) Upon 
receipt from the individual of his written an 
swer to the notification letter, signifying his de. 
sire to appear before a Personnel Security Board, 
the Manager shall forthwith appoint a Board con- 
sisting of three members, one to be designated 
as the chairman; 

(b) The personnel of the Board, when prac 
ticable as determined by the Manager, shall con- 
sist of at least one member who is an attorney 
and one member who is familiar with the general 
field of work of the individual; 

(c) The personnel shall be selected from s 
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of individuals possessing the highest degree 

of integrity, ability, and good judgment. Such 
els may include employees of the AEC or 
its contractors but no AEC employee shall serve 
on a Board hearing the case of an AEC employee, 
or applicant for AEC employment, and no em- 
loyee of an AEC contractor shall serve on a 
poard hearing the case of an employee of, or an 
applicant for employment with, that contractor; 

(d) All persons serving as members of Per- 
sonnel Security Boards shall have an AEC “Q” 
security clearance ; 

(e) No person shall serve as a member of a 
Personnel Security Board who has prejudged the 
ease to be heard; who possesses information that 
would make it embarrassing to render an im- 

ial recommendation; or who for bias or prej- 
ndiee generated for any reason would be unable 
to render a fair and impartial recommendation ; 

(f) Immediately upon the appointment of a 
Personnel Security Board, the Manager will no- 
tify the individual of the identity of the mem- 
bers of the Board and of his right to challenge 
any member for cause, such challenge or chal- 
lenges, accompanied by the reasons therefor, to 
be submitted to the Manager within seventy-two 
hours of the receipt of the notice; 


(g) In the event that the individual challenges 
a member or members of the Board, the justifica- 
tion of the action of the individual shall be de- 
termined by the Manager. Where the challenge of 
the individual is sustained, the Manager shall 
forthworth appoint such new members to the 
Board as will constitute a full Board and notify 
the individual. The individual shall have the right 
to challenge such new members for cause and such 
challenge shall be dealt with in the same manner 
as an original challenge. The Manager shall also 
notify the individual of his rejection of any chal- 
lange. The Board shall convene as soon as is 
reasonably practicable ; 


(h) The Manager of Operations shall notify the 
individual in writing, at least one week in ad- 
vance, of the date, hour, and place the Board will 
convene. In the event the individual fails to appear 
at the time and place specified, a recommendation 
as to the final action to be taken shall be made 
by the Manager of Operations to the General Man- 
ager on the basis of the existing record. How- 
ever, the Manager of Operations may for good 
cause, at the request of the individual, permit the 
individual to appear before a Personnel Security 
Board at a newly-scheduled date, hour, and place. 


Sec. 4.26 Appointment of Counsel to Personnel 
Security Boards. (a) Managers of Operations shall 
appoint an attorney to serve as counsel to the 
Board; such attorney shall possess the highest 
degree of integrity, ability, and good judgment 
and shall have an AEC “Q” clearance. Counsel to 
the Board may be an employee of the AEC, or he 
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may be an attorney specifically retained to serve 
as Counsel to a Board. 

(b) Counsel to the Board shall not be a member 
of the Board ; shall not participate in the delibera- 
tions of the Board, and shall express no opinion 
to the Board concerning the merits of the case. He 
shall advise the Board concerning the meaning 
and application of the procedures. He shall also 
advise the individual of his rights under these 
procedures when the individual is not represented 
by Counsel of his own choosing. 

(ec) Counsel to the Board shall not participate 
in any deliberations with the Manager of Opera- 
tions or members of the Manager’s staff concern- 
ing the latter’s recommendation to the General 
Manager with respect to the granting or denial 
of security clearance. 


Sec. 4.27 Conduct of proceedings. (a) The pro- 
ceedings shall be presided over by the Chairman 
of the Board and shall be conducted in an orderly 
and decorous manner with every effort made to 
protect the interests of the Government and of 
the individual and to arrive at the truth. In no 
ease will undue delay be tolerated nor will the 
individual be hampered by unduly restricting the 
time necessary for proper preparation and 
presentation. In performing their duties, the mem- 
bers of the Board shall avoid the attitude of a 
prosecutor and shall always bear in mind and 
make clear to all concerned that the proceeding 
is an administrative hearing and not a trial; 

(b) The proceedings shall be open only to duly 
authorized representatives of the staff of the 
Atomic Energy Commission, the individual, his 
counsel, and such persons as may be officially 
authorized by the Board. Witnesses shall not 
testify in the presence of other witnesses. 

(ec) Counsel to the Board shall examine and 
cross-examine witnesses and otherwise assist the 
Board in such a manner as to bring out a full 
and complete disclosure of all facts, both favor- 
able and unfavorable, having a bearing on the 
issues before the Board. In performing his duties, 
he shall avoid the attitude of a prosecutor and 
shall always bear in mind that the proceeding is 
an administrative hearing and not a trial. 

(d) The Board shall ask the individual, AEC 
representatives, and other witnesses any supple- 
mental questions which the Board deems ap- 
propriate to assure the fullest possible disclosure 
of relevant and material facts. The proponent of 
a witness shall conduct the direct examination of 
that witness; 

(e) During the course of the proceedings the 
Chairman shall rule in open session on all ques- 
tions presented to the Board for its determination, 
subject to the objection of any member of the 
Board. In the event of an objection by any mem- 
ber of the Board, a majority vote of the Board 
shall be determinative and constitute the ruling 
of the Chairman. Voting may be either in open 
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or closed session on all questions except recom- 
mendations to grant or deny security clearance, 
which shall be in closed session; 

(f) In the event that it appears in the course of 
the hearing that Restricted Data or other classi- 
fied information may be disclosed, it shall be the 
duty of the Chairman to assure that disclosure is 
not made to persons who are not authorized to 
receive it; 

(g) The Board shall not engage in argument 
with either the individual, his witnesses, or his 
counsel, nor shall the Board permit any person to 
argue from the witness stand; 

(h) The Board shall admit in evidence any 
matters either oral or written which, in the minds 
of reasonable men, are of probative value in de- 
termining the issues involved, including the testi- 
mony of responsible persons concerning the integ- 
rity of the individual. The utmost latitude shall 
be permitted with respect to relevancy, material- 
ity, and competency. Every reasonable effort shall 
be made to obtain the best evidence available. 
Hearsay evidence shall be admitted without 
regard to technical rules of admissibility and 
accorded such weight as the circumstances war- 
rant; 

(i) Testimony of the individual and witnesses 
shall be given under oath or affirmation, and 
witnesses shall be subject to cross-examination. 
Attention of the witness shall be invited to 18 
U.8.C. 1001 and 18 U.S.C. 1621; 

(j) The imdividuel shall be afforded the op- 
portunity of testifying in his own behalf. His 
failure to testify may be considered by the Board 
in reaching its recommendation ; 

(k) The Board shall endeavor to obtain all the 
facts that are reasonably available in order for it 
to arrive at its recommendations. If, prior to or 
during the proceeding, in. the opinion of the 
Board the allegations in the notification letter 
are not sufficient to cover all matters into which 
inquiry should be directed, the Board shall suggest 
to the Manager concerned that, in order to give 
fuller notice to the individual, the notification 
letter should be amended. Any amendment shall 
be made with the concurrence of the Director, Di- 
vision of Security, AEC, and the Office of the 
General Counsel. If, in the opinion of the Board, 
the cireumstances of such an amendment may in- 
volve an undue hardship to the individual, be- 
cause of limited time to answer the new allegations 
in the notification letter, an appropriate adjourn- 
ment shall be granted upon the request of the 
individual ; 

(1) The of investigation shall not be 
disclosed to the individual or his representatives; 

(m) Boards are encouraged to request the 
presence of witnesses whose testimony is im- 
portant to the resolution of material issues. When 
the presence of a witness is deemed by the Board 
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to be necessary or desirable to a proper d i 
tion of the issues before it, the Board shall Tequest 
the Manager to make arrangements, if ible, 
for such witness to appear, be confronted by the 
individual, and be subject to examination an 
cross-examination. Upon receipt of such Teqnest 
the Manager shall make every effort th 
proper administrative channels to comply with 
Board’s request. In the event the witness ig yp. 
available, such unavailability, together with any 
reasons which may be advanced therefor, shall be 
considered by the Board in arriving at its determi. 
nation. Because of the confidential nature of the 
sources of information or for other reasons, ¢og. 
frontation of witnesses by the individual may no 
always be possible. In such cases, the Board may 
request the Manager to make arrangements 
through the Director, Division of Security, for sue) 


witness to testify privately and be subject to tho. | 


ough questioning by the Board and its Counsel, ang 
portions of the transcript involving testimony o 
such witnesses shall not be furnished to th 
individual ; 

(n) The Board may request the Manager to 
arrange for additional investigation on any poiny 
which are material to the deliberations of the 
Board and which the Board believes need extep. 
sion or clarification. In this event, the Board shall 
set forth in writing those issues upon which mor 
evidence is requested, identi where 
persons or sources from which evidence should be 
sought. The Manager shall make every effort 
through appropriate sources to obtain additions) 
information upon the matters indicated by the 
Board; 

(0) A written transcript of the entire proceed. 
ings shall be made by a person poss ap 
propriate AEC clearance and, except for portions 
containing Restricted Data or other classified ip. 
formation or testimony referred to in the last 
sentence of paragraph (m) of this section, a 
of such transcript shall be furnished the in 
ual without cost. 


Bec. 4.28 Recommendation of the Board. (a) 
The Board shall carefully consider all material 
before it, including the reports of investigation, 
the testimony of all witnesses, the evidence pre 
sented by the individual, and the standards set 
forth herein. In considering the material before 
the Board, the members of the Board, as practical 
men of affairs, shall be guided by the same con- 
siderations that would guide them in makings 
sound decision in the administration of their own 
lives. In reaching its determination the Board 
shall consider the manner in which the witnesses 
have testified before the Board, their demeanor 
on the witness stand, the probability or likelihood 
of their testimony, their credibility, the authen- 
ticity and accuracy of documentary evidence, or 
the lack of evidence upon some material 
in issue. If the individual is, or may be, 
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oa 
apped by the non-disclosure to him of confidential 
‘aicemation or by lack of opportunity to cross- 
examine confidential informants, the Board shall 
take that fact into consideration. The Board shall 
also consider other information available to the 
Commission, such as his past record with the 
atomic energy program, and the nature and sen- 
sitivity of the job he is or may be expected to 
rform. Possible impact of the loss of the indi- 
yidual’s services upon the AEC program shall 

not be considered by the Board; 

(b) The Board shall make specific findings as 
to whether each of the allegations contained in 
the notification letter is true or false and the 
significance which the Board attaches to such 
allegations. These findings shall be supported 
fully by a statement of reasons which constitute 
the basis for such findings ; 

(c) The recommendation of the Board shall be 
predicated upon its findings. If, after considering 
all the factors in the light of the criteria set forth 
in this part, the Board is of the opinion that it will 
not endanger the common defense and security to 
grant security clearance to the individual, it shall 
make a favorable recommendation; otherwise, it 
shall make an adverse recommendation ; 

(d) The recommendation of the Board shalk be 
determined by a majority vote. In the event of a 
dissent from the majority, the recommendation 
of the minority member shall be made a matter 
of record together with a statement of the reasons 
leading to his conclusions. The recommendation 
of the Board shall be submitted to the Manager 
accompanied by a statement of the reasons lead- 
ing to the Board’s conclusions. 


Sec, 4.29 New evidence. (a) In the event of the 
discovery of new evidence by the individual 
prior to final determination by the General Man- 
ager of the individual’s eligibility for security 
clearance, such evidence shall be submitted by 
the individual or his representative to the Man- 
ager of Operations from whom he received his 
notification letter. 

(b) The Manager of Operations shall review the 
application for the presentation of new evidence 
to ascertain its materiality and relevancy and 
further, that the individual or his representative 
is without fault in failing to present the evidence 
before. In the event it is determined that the 
new evidence should be received, the Manager 
of Operations shall : 

(1) Refer the matter to the Personnel Security 
Board which had been appointed in the indi- 
vidual’s case when the Manager of Operations 
has not yet forwarded his recommendation to the 
General Manager. The Personnel Security Board 
receiving the application for the presentation of 
new evidence shall determine the form in which 
it shall be received, whether by testimony before 
the Board, by deposition, or by affidavit ; 
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(2) In those cases where the Manager of 
Operations has forwarded his recommendations 
to the General Manager, the application for 
presentation of new evidence shall be referred 
to the General Manager with appropriate comment 
and recommendations. In the event the General 
Manager determines that the new evidence should 
be received, he shall determine the form in which 
it shall be received, whether by testimony before 
a Personnel Security Board, by deposition, or by 
affidavit. 


Sec. 4.30 Actions on the recommendations. (a) 
The recommendations of the Board and any dis- 
sent therefrom shall be written out, signed by all 
of the members of the Board, and, together with 
the record of the case, shall be transmitted with 
the least practicable delay to the Manager of 
Operations concerned ; 

(b) Upon receipt of the recommendation of the 
Board and the record of the case, the Manager 
shall forthwith review the entire record. In mak- 
ing his recommendation to grant or deny security 
clearance, the Manager shall be guided by the 
standards set forth herein, shall make specific 
findings as to whether each of the allegations 
contained in the notification letter is true or false, 
and shall set forth in writing his recommendation 
to the General Manager, through the Director, 
Division of Security. In those cases where denial 
of security clearance is recommended, the Man- 
ager of Operations shall include, in his recom- 
mendation, a statement concerning the effect 
which denial of security clearance would have 
upon the atomic energy program; 

(ec) The General Manager may return the case 
to the Manager for further proceedings by the 
Personnel Security Board with respect to specific 
matters designated by the General Manager; 

(d) (1) In the event of a reeommendation by 
the Manager for a denial of security clearance, 
the individual shall be immediately notified in 
writing of that fact by the Manager and shall be 
furnished a copy of the Manager’s specific find- 
ings as to whether each of the allegations con- 
tained in the notification letter is true or false. 
This letter shall also notify the individual of his 
right to request a review of his case by the AEC 
Personnel Security Review Board and of his right 
to submit a brief in support of his contentions. 
The request for a review shall be submitted to 
the Manager within five days after the receipt 
of the notice. The brief shall be filed with the 
Manager not later than 20 days after receipt of 
such notice; 

(2) Where the indi~idual requests a review of 
the adverse recommendation, the Manager shall 
forthwith send the entire record of the proceed- 
ings with all findings and recommendations, to the 
Personnel Security Review Board through the 
Director, Division of Security, AEC; 

(3) In the event the individual fails to request 
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a review by the AEC Personnel Security Review 
Board of an adverse recommendation within the 
| same ry time, the case shall be promptly re- 
erred to the General Manager through the Di- 
rector, Division of Security, AEC, for disposition 
on the basis of existing record; 

(e) (1) Where the Manager has made a recom- 
mendation favorable to the individual and the 
General Manager proposes to transmit the entire 
reeord to the Personnel Seeurity Review Board 
for its recommendation, the General Manager shall 
immediately cause the individual to be notified of 
that fact and of those matters contained in the 
notification letter concerning which he desires 
the advice of the Personnel Security Review 
Board. He shall farther inform the individual 
that he may submit a brief concerning such 
matters for the consideration of the Personnel 
Security Review Board. Such brief shall be filed 
not later than twenty days from the receipt of 
the notice by the individual. The brief shall be 
forwarded to the General Manager through the 
Director, Division of Security, C, for trans- 
mission to the Personnel Security Review Board ; 

(2) The General Manager shall submit the 
entire record to the AEC Personnel Security Re- 
view 

Sec. 4.31 Recommendations of the AEC Person- 
nel Review Board. (a) The AEC Person- 
nel Security Review Board shall make its delibera- 
tions upon the entire record, supplemented by 
such brief as the individual submits. The Person- 
nel Security Review Board may request such 
additional briefs as it deems appropriate. In any 
ease where the AEC Personnel Security Review 
Board determines that additional enee or 
further proceedings are necessary, it may return 
the case to the General Manager with a recom- 
mendation that the case be remanded to the 
Manager of Operations for appropriate action ; 

(b) In its deliberations, the AEC Personnel 
Security Review Board shall make its findings 
and recommendations as to the eligibility of an 
individual for a security clearance on the entire 
record supplemented by additional testimony or 
briefs, as determined by the Board. When ad- 
ditional testimony is taken by the Personnel 
Security Review Board a verbatim transcript of 
such testimony shall be made part of the record ; 

(c) The Personnel Security Review Board shall 
not concern itself with the possible impact of the 
loss of the individual’s services upon the AEC 
program ; 

(d) After ita deliberations, the ABC Personnel 

y Review Board shall make its recom- 
mendations in writing to the General Manager 
for his decision. 


feo. 4.32 Action by the General Manager. (a) 
The Genceal Menten, 05 ho Va of Se cate 
record accompanied by all recommendations, shall 
then make a fina) determination whether security 
clearance shall be granted or denied; 

(b) In making his determination as to whether 
clearance shall be granted or denied, the General 
Manager shall give due recognition to the favor- 
able as well as the unfavorable information econ- 
cerning the individual and shall take into account 
the value of the individual's services to the atomie 
energy program and the operational consequences 
of denial of clearanee. In making his determina- 
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tion, the mature viewpoint and responsible 
ment of Commission staff members, and at 
contractor concerned, are available for considers, 
tion by the General Manager ; 

(ce) As soon as practicable, the General Mg. 
ager shall notify the Manager of Operations of 
his decision for transmittal to the individual, 

Sec. 4.83 Reconsideration of cases. (a) Where, 
pursuant to the procedures set forth in section 
4.20 to 4.33, inclusive, the General Manager hay 
made a determination granting security clearang 
to an individual, the individual’s eligibility fo 
clearance shall be reconsidered only when, sm}. 
sequent to the time of the prior hearing, there iy 
new substantially derogatory information or 4 
significant increase in the scope or sensitivity of 
the Restricted Data to which the individual he 
or will have access; 

(b) Where, pursuant to these procedures, thy 
General Manager has made a determination 
ing security clearance to am individual, the 
vidual’s eligibility for clearance may be reegs. 
sidered when there is a bona fide offer of employ. 
ment requiring access to Restricted Data and 
either material and relevant new evidence, whic 
the individual and his representative are without 
fault in failing to present before, or convineing 
evidence of reformation or rehabilitation. Re 
quests for reconsideration shall be submitted fp 
writing to the General Manager through thy 
Manager of Operations having jurisdiction ove 
the position for which clearance is required. Such 
requests shall be accompanied by an affidavit 
setting forth in detail the information referred 
to above. The General Manager shall cause the 
individual to be notified as to whether his 
bility for clearance will be reconsidered and, 
so, the method by which such reconsideration will 
be accomplished ; 

(c) Where security clearance has been granted 
to an individual by a Manager of 
without recourse to the procedures set forth in 
sections 4.20 to 4.33, inclusive, the individual's 
eligibility for clearance shall be reconsidered only 
in a case where, subsequent to the granting of the 


security clearance, new substantially d 

ne has no received or there wei 
cant increase in the or sensiti the 
Restricted Data to whic ‘he individual bane 
will have access, and in any other case only with 
the specific prior approval of the Director, Divi- 
sion of Security, AEG. 


Miscellaneous 

Sec. 4.34 Washington area cases. In those cases 
which may arise involving individuals within the 
Washington Area of operations, an Assist. 
ant General Manager designated by the General 
Manager shall discharge the functions and respon- 
sibilities assigned to Managers of Operations in 
these procedures. 

Sec. 4.35 Modification of procedure. These pro- 
cedures may be modified by the General 
as _—— and circumstances may make 
sirable. 


Dated at Washington, D. C., this 7th day of 


May 1956. 
R. W. Cook, 
Deputy General Managcr. 


[F. B. Doe. 56-8736; Filed, May 9, 1956 8:55 a. m. (21 FB 
8108, May 10, 1956)) 
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REGULATIONS OF THE DEPARTMENT OF DEFENSE 
INDUSTRIAL PERSONNEL SECURITY REVIEW REGULATION 
[Directive issued February 2, 1955, No. 5220.6] 


Section I 


GENERAL 


1. Purpose. This regulation prescribes the uniform standard and cri- 
teria tor determining the eligibility of contractors, contractor employees, 
and certain other individuals as set forth herein, to have access to classi- 
fied defense information. It also establishes the administrative procedures 

ming the disposition of all cases in which a military department, or 
activity thereof, has made a recommendation or determination (a) with respect 
to the denial, suspension or revocation of a clearance of a contractor or 
contractor employee, and (b) with respect to the denial or withdrawal of 
authorization for access by certain other individuals. 


2. Definitions. For the purpose of this regulation: 


a. The term "contractor" means an industrial, educational, commer- 
cial, or other entity which has executed a contract or a Department of Defense 
Security Agreement (DD Form 41) with a Department of Defense activity. 


b. The term "contractor employee" means any United States citizen 
or immigrant alien who is an official or employee of a contractor. 


c. The term "clearance" means an administrative determination, in 
accordance with approved policy, that a contractor or contractor employee is 
eligible to have access to classified information of specified categories 
classified in accordance with Executive Order 10501 which is necessary for 
the accomplishment of the particular missions established by the military de- 
partments or activities thereof. A clearance is an administrative determi- 
nation that the granting of such approval is clearly consistent with the in- 
terests of the national security. In the case of a contractor, a clearance 
is en approval for the contractor involved to have access to specified cate- 
gories of classified information necessary in connection with the bidding, 
negotiation, award, performance, or termination of contracts with a military 
department or activities thereof which involves access to such information. 
In the case of a contractor employee, a clearance is an approval for the em- 
ployse to have access to speciried categories of classified information 
necessary for the performance of his work with a particular contractor on 
contracts with a military department or activity thereof which involve access 
to such information. 


3. Policy. 


a. While the Department of Defense will assume, unless information 
to the contrary is received, that all contractors and contractor employees 
are loyal to the Government of the United States, the responsibilities of the 
military establishment necessitate vigorous application of policies designed 
to minimize the security risk incident to the use of classified information 
by such contractors and contractor employees. Therefore, adequate measures 
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will be taken to provide continuing assurance that no contractor or contractor | 
employee will be granted a clearance if available information indicates that j 
the granting of such clearance may not be clearly consistent with the inter. 
ests of the national security. At the same time, every possible safeguard 
within the limitations of national security will be provided to ensure that 


no contractor or contractor employee will be denied a clearance without an 
opportunity for a fair hearing. 


b. The denial or revocation of a clearance in and of itself does 
not necessarily carry any implication that the individual is disloyal to 
the United States. Denial or revocation of a clearance for access to 
classified information of a specific classification category or categories 
results fram a determination that the granting of such clearance is not 
clearly consistent with the interests of the national security. Such a 
determination would, of course, be made in the case of a disloyal individual, 
However, there are many other reasons, unrelated to loyalty, which may result 
in such a determination and thus require the denial or revocation of 4 clearanc, 
Since a clearance relates only to access to classified defense information, the 
denial or revocation of a clearance to a contractor or contractor employee does 
not preclude his participation in unclassified work. 


~_- s**t + * 


4, Release of Information. All personnel in the Program will comply vith 
applicable directives pertaining to the safeguarding of classified information 
and the handling of investigative reports. No classified information, nor any 
information which might compramise investigative sources or methods or the 
identity of confidential informants, will be disclosed to any contractor or 
contractor employee, or to his lawyer or representatives, or to any other 
person not authorized to have access to such information. In addition, in 
@ case involving a contractor employee the contractor concerned will be advised 
only of the final determination in the case to grant, deny, or revoke clearance, 
and of any decision to suspend a clearance granted previously pending final 
determination in the case. The contractor will not be given a copy of the 
Statement of Reasons issued to the contractor employee except at the written 
request of the contractor employee concerned. 


5. Program. There is hereby established the Industriel Personnel 
Security Review Program, consisting of the following elements: 


a. The Office of In*istrial Personnel Security Review. 


b. The Industrial Personnel Security Screening Board (hereinafter 
called the Screening Board), 


c. The Industrial Personnel Security Hearing Boards (hereinafter 
called the Hearing Boards). 


ad. The Industrial Personnel Security Review Board (hereinafter 
called the Review Board). 


_ 6. Scope of Progrem. 


a. The procedures established in this regulation will be applicable 
to all cases in which: 


#Revised Mar 19, 59 


denied c 
be appli 


concerne 
the Prog 


(1) 


(2) 


(3) 


(4) 


SECURITY AND CONSTITUTIONAL RIGHTS 1839 


An activity of a military department has recommended that 
that clearance of a contractor or contractor employee be 
denied or revoked; 


An activity of a military department has suspended a 
clearance of a contractor or contractor employee}; 


An activity of a military department has denied or with- 
drawn authorization for access to classified informstion 
to an individual, other than an immigrant alien or foreign 
national, who is not an official or employee of a con- 
tractor nor of the Government, but whose access as a re- 
current visitor is considered necessary by a contractor 
and who falls within categories established by the 
Director under this subparagraph; or 


Action is requested by the head of the military depart- 
ment concerned, or by the Secretary of Defense. 


be Once a clearance has been suspended, an authorisation for access 
denied or withdraw, or a Statement of Reasons issued, these procedures will 
be applicable to individuals even if their employment has been terminated. 


ce Except at the request of the Secretary of a military department 
concerned, or the Secretary of Defense, determinations will not be made under 
the Program in cases: 


(1) 


(2) 


(3) 


(4) 


(5) 


Involving access to research, development and production 
of cryptographic equipment; 


Originating outside the continental limits of the United 
States; 


Involving denial, suspension or revocation of clearance 
of a contractor on grounds pertaining solely to the physi- 
cal elements of security; 


Involving solely a determination under the provisions of 
Section 10 (j), Act of July 2, 1926 (Ly Stat. 787, 
10 U. S. C. 310 (5))3 and 


Involving contractors which are under foreign ownership, 
control or influence. 
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Section II 


ORGANIZATION 


7. a. Office of Industrial Personnel Security Review 


1. The Office of Industrial Persome. Security Review will be heades 
by a civilian Director appointed by the Secretary of Defense after consultatim, 
with the Secretaries of the Military Departments. The Director shall be re. 
sponsible to the Secretary of Defense and the Secretaries of the Army, Navy, 
and Air Force for administering the Industrial Personnel Security Review Progras, 
including its constituent boards. He will be responsible for ensuring that the 
Screening, Hearing, ard Review Boards are provided with such advice, assistance, 
and personnel, including legal and security advisors, as he considers necessary | 
to enable the Boards properly to carry out their functions under this Progran, 

He will have such professional, technical,and clerical staff as he may require 

to carry out his responsibilities, as set out herein, and such other related re. 
sponsibilities as may be prescribed. The Director is authorized to obtain in. 
formation, assistance, and advice directly from any activity of the Department 
of Defense, ani, in accordance with established policies, from other agencies of 
the Government. The Director will bring to the attention of the Secretary of 
Defense and the Secretaries of the Military Departments any case or significant 
development which, in his judgeent, warrants their attention. He shall prepare 
monthly reports on the case loads of the boards and the status of cases pending 
before the boards. The Director may issue such supplemental instructions, not 
inconsistent with this regulation, as may be desirable for the administration 

and efficient operation of this Program, including ruies for the processing of 
cases, the conduct of screenings, hearings and reviews, and for guidance in the 
application of the standard and criteria set forth in Section III. 


2. The Director, in consultation with appropriate security offices, 
will develop such implementing procedures as are necessary to safeguard the se- 
curity of classified information and investigative reports made available to any 
element of the Program. 


3. The Office of Industrial Personnel Security Review will be located 
in the Pentagon and will be supported administratively by the Office of the 
Secretary of Defense. The military departments will make appropriate allocations 
of funds, military and civilian personnel, and personnel spaces. 


lh. Communications will be addressed to the Director, Office of 
Industrial Personnel Security Review, The Pentagon, Washington 25, D. C. 


b. Department of the Army 


The Department of the Army wiil have operational control and super- | 
vision over the Central Index Personnel and Facility Security Clearance File ¢ 
(hereinafter called the Central Index File). The complete files of the records ‘ 
of cases processed by the Army-Navy-Air Force Personnel Security Board, the 
Industrial Employment Review Board, the Eastern, Central, and Western Industrial ' 
Personnel Security Boards, and the Boards established by this regulation shall + 
be maintained as a part of the Central Index File. ' 
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8. Industrial Personnel Security Screening Board 


a. The Screening Board will be located in the Office of Industrial Person- 
nel Security Review and will be responsible for the performance of the duties and 
functions hereinafter prescribed. 


bo. The Secretary of each military department will appoint one or more 
pembers, military or civilian, to the Screening Board, as the case load requires. 
Any three members so appointed, one from each military department, will constitute 
@ quorumpanel so that more than one panel may be convened at the same time. The 
ocasaien will designate one member to serve as Chairman of the Screening Board. 


c. The Screening Board will have jurisdiction over all cases which are 
referred to it in accordance with this regulation. 


Industrial Personnel Security Hearing Boards 


a. There are hereby established three Hearing Boards to be known as the 
New York, the Chicago and the San Francisco Industrial Personnel Security Hearing 
Boards and to be located in such cities respectively. Additional Hearing Boards 
may be established by the Director with the approval of the Secretaries of the Army, 
Navy and Air Force. Panels of existing Hearing Boards, convened at other locations, 
will be utilized when necessary to ensure prompt and convenient hearings. Each 
Hearing Board will be responsible for the performance of the duties and functions 
hereinafter prescribed. 


b. The Secretary of each military department will appoint one or more 
members, military or civilian, to each Hearing Board, as the case load requires. 
Appropriate local commanders designated by each Secretary will submit nominations 
through the Director, who will review the qualifications of each nominee and make 
an appropriate recommendation to the Secretary concerned. In the letters submitting 
the nominations the designated commander will include a statement that in his per- 
sonal opinion the nominees are persons of responsibility and are of mature judgment 
and balance who can be counted upon to proceed in a fair and judicial manner. The 
Director will designate one civilian member to serve as Chairman of each Board. Any 
three members, one from each military department, and including at least one civilian, 
will constitute a quorum-panel so that more than one panel may be convened at the 
same time, if required. 


c. Each Hearing Board will have jurisdiction to hear and determine all 
cases referred to it in accordance with this regulation. 


d. The respective Hearing Boards will be located as indicated in subpara- 
graph a. of this paragraph, but may convene at such locations or commands as the 
Director deems appropriate and convenient. 


e. (1) Except as provided in subparagraph f. of this paragraph, the 
Hearing Boards will be supported administratively by the following military commanders: 


New York Industrial Personnel Security Hearing Board: 
Commanding General, First Arny 


Chicago Industrial Personnel Security Hearing Board: 
Commander, Air Materiel Command 


Sem Francisco Industrial Personnel Security Hearing Board: 
Commandant, 12th Naval District 


(2) Each of the above-named commanders will be responsible for the 
administration of the Board located within his command and for the development of 
implementing procedures to safeguard classified information made available to the 
Board. Each commander will appoint an Executive Secretary, a Security Advisor, 
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and @ Legal Advisor, and will maxe aveilable such other personnel as my be required 
by the Director to assist in administering eech Hearing Board. The Executive Se 


will be responsible for establisnin, and maintaining necessary administrative se 


including equipment, supplies, files and records; processing of correspondence; 


TVices, 
Te- 


viewing the files for completeness; iocketing the cases; and setting an approved time 
and place for hearing. The Security Advisor and the Legal Advisor will furnish Advice 


and assistance to the Board. 


f. Whenever, pursuant to direction of the Director, a panel of a Hearing 
Board established under subparagraph a. of this paragraph is convened at any of the 
following named locations, the commanders named, respectively, will provide or arrange 


for the administrative support needed by such Hearing Board panel in order to Gischarge 


its official business at such locations: 


Alaska: 
Commander, Alaskan Air Command 


Virgin Islands, Canal Zone, and Puerto Rico: 
Commanding General, United States Army, Carribean 


Guam, American Samoa, Wake, Midway, Guano Islands and Hawaii: 
Commandant, 14th Naval District 


@- As a verbatim transcript will be required of each hearing before a 
Hearing Board, it is the responsibility of each of the above-mentioned commanders 
to provide the necessary personnel and facilities for the prompt making of such 


transcripts. 


h. Where a panel of a Hearing Board is convened at a location or command 
outside the jurisdiction of the above-mentioned commanders, the military commander 
designated by the Director will provide office space, facilities, clerical personnel 


for each hearing and for the prompt making of a verbatim transcript thereof. 


10. Industrial Personnel Security Review Board 


a. The Review Board will be located in the Office of Industrial Personnel 
Security Review and will be responsible for the performance of the duties and function 


hereinafter prescribed. 


b. The Secretary of each military department will appoint one or more 
members, military or civilian, to the Review Board as the case load requires. 


The 


Director will designate one member to serve as Chairman of the Review Board. Any 
three members so appointed, one from each military department, will constitute a 

quorum-panel so that more than one panel may be convened et the same time. One of 
the members of each quorum-panel must be a qualified lawyer and each quorumpanel 


will include at least one civilian. 


ce. The Review Board will have jurisdiction over all cases referred to it 


in accordance with this regulation. 


li. Security Clearance of Nominees 
No person will be appointed Director, member or alternate, Executive 


Secretary, Security Advisor, or Legal Advisor of any Board established under this 
Progrem, until such person has been granted a Top Secret sécurity clearance based 


on a background investigation. 


Mevised September 29, 1958 
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Section III 
STANDARD AND CRITERIA 


12. Standard for Denial of Clearance. Clearance for access to classi- 
fied information of a specific classification category or categories shall 
be denied or revoked if it is determined, on the basis of all the available 
information, that such access by the person concerned is not clearly con- 
sistent with the interests of the national security. 


“** * * 
*s*e* *e * * 


13. Criteria for Application of Standard in Cases Involving Individuals. 


a. The activities and associations listed below which may be the 
basis for denial or revocation of clearance for access to classified informa- 
tion of a specific classification category or categories are of varying 
degrees of seriousness depending upon all the factors in a particular case. 
Therefore, the ultimate determination of whether such clearance should be 


granted or contimed must be an over-all cammon-sense one, based on all 
available information. 


~_*s sxe *& *& * 
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(1) Ccmmission of any act of sabotage, espionage, treason, 
or sedition, or attempts thereat or preparation therefor, 
or conspiring with, or aiding or abetting, another to can- 


mit cr attempt to commit any act of sabotage, espionage, 
} treason or sedition. 


(2) Establishing or continuing a sympathetic association with 
& saboteur, spy, traitor, seditionist, anarchist, or rev- 
Olutionist, or with an espionage or other secret agent or 
representative of a foreign nation, or any representative 
of a foreign nation whose interests may be inimica). to 
the interests of the United States, or with any person 
who advocates the use of force or violence to overthrow 
the Goverrment of the United States or the alteration of 
the form of goverment of the United States by unconsti- 
tutional means. 


(3) Advocacy of use of force or violence to overthrow the 
Govermment of the United States, or of the alteration of 


the form of govermment of the United States by unconsti- 
tutional means. 


! (4) Membership in, or affiliation or sympathetic association 
with, any foreign or domestic organization, association, 

. movement, group, or combination of persons which is to- 

| talitarian, Fascist, Cammnist, or subversive, or which 
has adopted, or shows, a policy of advocating or approv- 
ing the commission of acts of force or violence to deny 

other persons their rights under the Constitution of the 

United States, or which seeks to alter the form of govern- 

ment of the United States by unconstitutional means. 


(5) Intentional, unauthorized disclosure to any person of 


classified information, or of other information, disclosure 
of which is prohibited by law. 
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(6) 


(7) 


(8) 


(9) 


(10) 


(12) 


(12) 


(13) 


(14) 


(15) 


(16) 
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Performing or attempting to perform his duties, or other- 
wise acting, so as to serve the interests of another 


government in preference to the interests of the United 
States. 


Participation in the activities of en orgenization estab- 
lished as a front for an organization referred to in sub- 
paragraph (4) above when his personal views were sympa- 
thetic to the subversive purposes of such organization- 


Participation in the activities of an orgenizetion with 
knowledge thet it nad been infiltrated by members of sub- 
versive groups under circumstances indicating that the 
individual was a part of, or sympathetic to, the infil- 
trating element or sympathetic to its purposes. 


Participation in the activities of an organization refer- 
red to in subparagraph (4) above in a capacity where he 
should reasonably have had knowledge of the subversive 
aims or purposes of the organisation. 


Sympathetic interest in totalitarian, Fascist, Communist, 
or similar subversive mvemnents. 


Sympathetic association with s member, or members, of an 
organisation referred to in subparagraph (4) above. 
(Ordinarily, this will not include chance or occasional 
meetings, nor contacts limited to normal busiress or 
official relations. ) 


Currently mairtaining a cicose continuing association with 
@ person who hes engared in activities or associations of 
the type referred to in subparagraohs (1) through (10) 
above. A close continuing association may be deemed to 


exist if the individual lives at the same premises as, fre- 
quently visits, or frequently communicates itn such person. 


Close continuing association of the type described in sub- 
paragraph (12) above, even though later separated by dis- 
tance, if the circumstances indicate that renewal of the 
association is probable. 


Willful violation or disregard of security repulations. 


Any behavior, activities, or associations which tend to 
show that the individual is not reliable or trustworthy. 


Any deliverate misrepresentations, falsifications, or 
omission of meterial facts from a Personal Security 
questionnaire, Personal History Statement, or similar 
document. 
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(17) Any criminal, infamous, dishonest, immoral, or notoriously 
disgraceful conduct, habitual use of intoxicants to excess, 
drug addiction, or sexual perversion. 


(16) Acts of a reckless, irresponsible or wanton nature which 
indicate such poor judgment and instability as to suggest 
that the individual might disclose classified information 
to unauthorized persons, or otherwise assist such persons, 
whether deliberately or inadvertently, in activities inimi- 
cal to the security of the United States. 


(19) Any illness, including any mental condition, of a nature 
which, in the opinion of competent medical authority, may 
cause significant defect in the judgment or reliability of 
the employee, with due regard to the transient or contim- 
ing effect of the illness and the medical findings in such 
case. 


(20) Any facts which furnish reason to believe that the individ- 
ual may be subjected to coercion, influence, or pressure 
which may cause him to act contrary to the best interests 
of the national security. 


(21) The presence of a spouse, parent, brother, sister, or off- 
spring in a nation whose interests may be inimical to the 
interests of the United States, or in satellites or occu- 
pied areas of such a nation, under circumstances permitting 
coercion or pressure to be brought on the individual 
through such relatives. 


(22) Refusal by the individual, upon the ground of constitu- 
tional privilege against self-incrimination, to testify 
before a Congressional or legislative committee, or Federal 
or State court or other tribunal, regarding charges of his 
alleged disloyalty or other misconduct. 


b. Legitimate labor activities shall not be considered in determin- 
ing whether clearance should be granted or continued. 


14. Criteria for Application of Standard in Cases Involving Contractors. 
The granting or aiaael of a facility clearance to a SaaETGGE is not 
clearly consistent with the interests of the national security if the clear- 
ance of an officer, director, owner, or key employee of the contractor, who 
is required to be cleared in connection with a facility security clearance 
has been, or would be, denied under the standard and criteria set forth in 
paragraphs 12 and 13 above. 
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Section IV 


PROCESSING OF CASES 


15. Emer Action. In accordance with existing directives, 
activities o ‘departments will not deny a clearance to a contractor 
or contractar employee, and ordinarily will not suspend a previously granted 
clearance, However, in exceptional cases officials authorized by the 
military depa tment cuncerned may suspend a clearance previously granted 
to @ contractor employee (but not a clearance granted to a facility) when, 


in the opinion of the authorized official, the contractor employee's continued 


access to classified information, pending action by the Screening Board, 
would constitute an immediate threat to the security interests of the 
United States. 


16. Forwar Cases. Activities of military departments will forward 
to the Director all cases prescrided in paragraph 6a above, together with 
the complete file, including the recommendation in the case, the reasons 
therefor, and all other available information and material relevant to a 
determination in the case. On receipt of the file, the Director, after 
ensuring that it has been properly prepared and transmitted, will forward it 
to the Screening Soard for appropriate action. 


17. Initial Adjudication Procedures (Screening Board Action) 


& The Screening Board will review each case referred to it by 
the Director ani will determine in accordance with the standard and criteria 
set forth in Section IT whether the reported information warrants (1) the 
granting or continuing of a clearance or (2) further processing as set forth 
below. If an emergency suspension of clearance has already been effected 
pursuant to paragraph 15, the Board will review such action to determine its 
propriety . 


be With respect to any case pending before it, the Screening 
Board may request the Director to: 


(1) Request further investigation, specifying the particular 
points on which the Board feels its information is not adequate. 


(2) Issue to the person concerned such written interrogatories 
as the Board may deem desirable. 


(3) Arrange for an interview with the person concerned, 


Ce The Screening Board may, with respect to any case pending before 


it, determine at any time that an existing clearance should be suspended. 
Upon any such determination, the Director will notify the person concerned, 
the contractor, the security office of the cognisant military department and 
the agency which forwarded the case to hia, 
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ad. If the Screening Board determines that a clearance for access to 
classified information of a specific classification category or categories 
ghould be granted or continued in effect, it will prepare its finding in 
the form set forth in paragraph 20e. The Director will notify the activity 
which forwarded the case to him of the determination and instruct it to 
effect the clearance. 


x**x** *&£* * 


e. If the Screening Board concludes on the basis of the information 
available to it and in accordance with the standard and criteria set forth in 
Section III that the case does not warrant a security finding favorable to the 
person concerned, it will prepare a Statement of Reasons. The Statement of 
Reasons will be as specific and in as great detail as, in the opinion of the 
Board, security considerations permit, in order to provide the person concerned 
with sufficient information to enable him to prepare his defense. Whenever the 
Board issues a Statement of Reasons, it will suspend any clearance previously 
granted to the person concerned. 


f. The Director will forward to the person concerned, by registered 
mail with a request for a return receipt signed "by addressee only", the State- 
ment of Reasons and a copy of this regulation. He will also inform the person 
concerned of his clearance status pending final determination in his case and 
of his rights: 


(1) To answer the Statement of Reasons in writing under oath or 
affirmation and to submit such statements or affidavits by third parties or 
other documentary evidence as he may desire; and 


(2) To appear, at his request, before a Hearing Board in person 
and/or by counsel or representative of his own choosing and to present evidence 
in his behalf including testimony of witnesses. The Director will also inform 
him that his clearance will be denied or revoked finally without further action 
unless, within ten calendar days after he receives his notice, he either submits 
the written material as described in subparagraph (1), requests a hearing, or 
requests the Director for additional time in which to answer. 


ge If, within the time authorized, the person concerned: 


(1) Requests a hearing, the Director will forward the complete 
file to the Executive Secretary of the Hearing Board which the Director shall 
designate; 


(2) Submits written material pursuant to sub-paragraph f(1) 
above but does not request an opportunity to appear at a hearing, the Director 
will forward the complete file either to a Hearing Board for determination on 


the basis of the file or directly to the Review Board for action in accordance 
with paragraph 22. 


(3) Does not reply, the Director will instruct the activity 
which forwarded the case to him to deny or revoke finally the clearance, as 
appropriate, and will also advise the person concerned. 


h. All determinations by the Screening Board will be made in executive 
session and will be in writing with a statement setting forth the basis for its 
action. Favorable determination shall be by unanimous vote. 
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Wo security advisor or legal advisor will be present when the Board deliberaty 


and reaches its determination. 


16. Action by Hearing Board 


a. On receipt of the file, the Executive Secretary of the Hearing 
Board, after consulting with the Chairman, will set a time and place for the 
hearing and inform the person concerned thereof. The hearing will be held as 
soon as practicable, allowing the person concerned a reasonable time within 
which to prepare his case and obtain witnesses, The Executive Secretary wil) 
also inform the person concerned that any further answer to the Statement of 
Reasons, or additional statements, affidavits or other documentary materia] 
he may care to file should be submitted directly to the Executive Secretary, 


be Each individual case file referred to a Hearing Board will be 
studied, prior to the hearing, by each Board member who is to participate in 
the determination of the case, so that the Boa'd will be able to conduct the 
hearing in an intelligent manner, Board members must bear in mind constantly 
when studying the file prior to the hearing that the investigative reports, 
Statement of Reasons, and other information in the file represent an incos- 
plete presentation of the case, since the person concerned may not yet have 
presented his entire defense. Accordingly, Board members should not fora 
any premature conclusions as to the eventual determination of the case, 


ce The Board may, on its own motion, request the attendance of 
such witnesses as it deems appropriate. Invitations should state the time 
and place where the hearing will be held and that the Goverment cannot pay 
witness fees @ reimbursement for travel or other expenses, Employees of 
activities of the Department of Defense who are invited to appea as witnesses 
will be encouraged to attend and no charge to annual leave will be made for 
attending. 


d. If a person who has requested an opportunity to appear fails 
te appear at the time and place set for the hearing or at any postponement 
thereof and has not requested the Hearing Board to determine his case on the 
basis of the file, including any written material he may have submitted, the 
Executive Secretary will return the complete file to the Director without 
further action by the Hea ing Board. The Director will then take action 
under paragraph 17 (3). 


19. Conduct of Hearings 


@. Hearings are designed to accomplish two major purposes: 
(1) to permit the person concerned to present evidence in his behalf and 
(2) to ascertain all the relevant facts in the case to aid in reaching a 
fair and impartial determination. Accordingly, such hearings are not to 
be conducted with the formality of a court proceeding, but rather as 
administrative inquiries held for the purpose of affording the person con- 
cerned an opportunity to be heard and to permit the Board to inquire fully 
into the matters related to the particular case, 
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be Hearings will be conducted in an orderly manner and in an 

staosphere of dignity and decorum. They may be attended only by the members 
of the Board participating in the hearing, the person concerned and his 

or representatives, authorized personnel of activities of the Depart- 
gent of Defense, necessary clerical personnel, and such witnesses as the 
government or the person concerned may desire. The person concerned and his 
lawyer or representatives have the right to be present throughout the hearing. 
Ynless the Board rules otherwise, a witness may be present only when he is 
testifying. 


ce The Security Advisor will be present at the hearing to furnish 
advice and assistance to the Board whenever required. As a matter of standard 
edure a Legal Advisor will also be present at the hearing to furnish legal 
advice to the Board and to assist it in making certain that the record is 
complete. Both the Security Advisor and the Legal Advisor may interrogate 
witnesses who appear before the Board (including the person concerned, if he 
chooses to testify). In the event the person concerned appears without a 
lawyer, the Legal Advisor will advise him of his rights and assist him with 
t to procedure. No function performed by the Legal Advisor, however, 
will relieve the Board of its responsibilities for ensuring that the record 
is complete, that the person concerned is advised of his rights, and that 
all pertinent information, both favorable and unfavorable, is considered, 
In the discretion of the Board, both the Security Advisor and the Legal 
Advisor may attend executive sessions of the Board, but they will not be 
present when the Board deliberates its findings and reaches its determination, 


d. Strict rules of evidence need not be followed. The Board may 
admit in evidence any material, either oral or written, which in the minds 
of reasonable men is of probative value in determining the issues involved, 
but reasonable bounds with respect to relevancy, materiality and competency 
of evidence will be maintained, Efforts shall be made to obtain the best 
evidence as to a particular issue. Hearsay evidence may be admitted without 
regard to technical rules of admissibility and shall be accorded such weight 
as, in the opinion of the Board, the circumstances warrant. 


e. Hearings will be called to order by the Chairman, who shall 
make an opening statement substantially as follows: 


"The Industrial Personnel Security Hearing Board 
appointed by the Secretaries of the Army, Navy and Air 

Force is now ready to proceed with the hearing in the case 
of (name of person concerned). This is not a court of law 
and strict rules of evidence and court procedure need not 

be followed. This is an administrative hearing held for 

the purpose of affording you an opportunity to be heard and 
to permit the Board to inquire fully into the matters related 
to your case. You have the right to be represented by a 
lawyer or other representative and to present witnesses ami 
other evidence in your behalf. You can assist the Board in 
arriving at a fair and just determination in your case by 
giving full and frank answers to all questions the Board may 
have and by confining your attention to matters related to 
your case. The transcript to be made of this hearing will 
not include all material in the file of the case in that it 
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will not include reports of investigation conducted by 
the Federal Bureau of Investigation or other investigative 
agencies which must be held in confidence. Neither will 
it contain information which might reveal the identity of 
confidential informants or the source of confidential 
evidence. The transcript will contain only the statements 
made, testimony civen and exhibits received in open 
sessicns of this hewing. f cmpy cf this transcript, less 
exhibits, will be furnished you or your representative 
without cost if you request it." 


f. Following the opening statement the Chairman will read the 
Statement of Reasons and inform the person concerned that, if he desires, 
he or his lawyer or representative may then make a general opening statement, 
Each witness, before testifying, will be informed that Section 1001 of 
Title 16, 'nited States Code, makes it a criminal offense, punishable by a 
maximum of five (5) years imprisonment, $10,000 fine, or both, to make a 
false statement or repr-sentation to any Department or Avency of the United 
States as to any matter within the jurisdiction of any Department or Agency 
af the United States. 


ge Normally Government witnesses, if any, will then be heard, 


h. The person concernea wiil then present his case, including 
his own testimony (if he desires to testify), testimony of other witnesses 
and written evidence. 


i.e The Board will, when appropriate, amend the Statement of 
Reasons to conform it with the information available. When such amendments 
are made, the Board may grant the person concerned such additional time as 
it deems appropriate to answer such amendments and to secure and present 
evidence concerning them. 


j- The Board may recess the hearing at any time on the recuest 
of the person concerned or upon its own motion. When it desires, the Board 
may meet in executive session but no transcript of executive sessions will 
oe made. 


k. Before the Board adjourns the hearing, the Chairnan will ask 
the person concerned whether he desires additional time to secure and present 
additional cvidence ar to submit a brief. If the person concerned dees 
desire to present such additional material, the Board shall det rmine the 
time within which it must be presented and tle form in which it will be 
received, The Chairman will also advise the person concerned that announce- 
ment of the determination in his case wili be made by the Director, office 
of Industrial Personnel Security Review. 


1. A verbatim transcript (in quintuplicate) will be made of 
the hearing and such transcript will become a permanent part of the file. ‘The 
person concerned or his designated representative will »e furnished without 
cost one copy of the transcript, less the exhibits, upon his request. The 
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transcript will be reviewed by the Board in consultation with the Security 
Advisor prior to release to ensure that it contains no classified information. 


m. If the person concerned or his lawyer or representative desires 
to submit corrections in the transcript to the Board, he will note the correc- 
tions on a separate statement, designating the page and line. The statement 
of corrections must be filed within the time set by the Board. The Board will 
determine what corrections are allowable, will enter on the transcript by 
marginal notation the corrections which are allowed, and will enter on the 
statement filed by the person concerned the corrections which are rejected. 
This statement will be made a permanent part of the record. The Board in 
its discretion may call upon the person concerned, or his counsel or repre- 
sentative, for a discussion of the corrections prior to its determination 
thereon. Corrections will be allowed solely for the purpose of conforming 
the transcript to the actual testimony. 


20. Hearing Board Determination 


a. As promptly as possible after the hearing, the Board shall 
meet in executive session and after full consideration of the complete file, 
including all evidence, arguments, and briefs in the case, it will reach 
its determination in accordance with the standard and criteria set forth 
in Section III. 


bo. The Board will take into consideration the fact that the 
person concerned may have been handicapped in his defense by the non- 
disclosure to him of classified information or by his lack of opportunity 
to identify or cross-examine persons constituting sources of information. 
Accordingly, it will weigh each item of derogatory information carefully 
in the light of its recency and relative seriousness, the amount and quality 
of supporting evidence, the attendant circumstances, whether the item was 
given under oath or affirmation, whether or not it is relevant to the 
Statement of Reasons, and whether or not the person concerned has had an 
opportunity to rebut it. 


c. The determination, which shall be reached by majority vote, 
shall be signed by the members and made a permanent part of the record in 
the case. 


d. The determination shall include a finding with respect to 
each of the allegations set forth in the Statement of Reasons. Each such 
finding shall be followed by a detailed discussion of the evidence which 
the Board has relied upon in making such finding. 


e. The determination shall also include a statement in the 
following form: 


(1) The Board determines that on all the information available 
to it the granting of clearance to for access to information 
classified up to and including is clearly consistent with the 
interests of national security, or 


fevised Mar 19, 59 
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2) 
to it the granting of clearance to for access to informatior, 
classified (Top Secret or Secret) is not clearly consistent 


with the interests of national security. The Board determines, however, that 


the granting of access to information classified up to and including 


(Secret or Confidential) is clearly consistent with the interests of nation 


security, or 


(3) The Board determines that on all the information avai lable 
to it the granting of clearance to for access to classified inform, 
tion at any level is not clearly consistent with the interests of the national] : 


security. 


This statement shall be followed by a discussion of why the aforementioned 
findings with respect to the allegations justify the determination. 


f. If the decision is not unanimous, a signed minority opinion 


shall be filed, setting forth the reasons for the dissent in the manner pre. 


scribed in sub-paragraphs d and e above. 


21. Procedure After Determination by the Hearing Board 


a. After the Hearing Board has considered a case and reached a 
determination, the Executive Secretary pramptly will forward the complete 
file to the Director who will examine it for campleteness and compliance 
with the procedures set forth in this regulation. If the Director is not 
satisfied with the state of the record in the case, he may return the 
case to the Hearing Board for further action. In any case in which the 
Director is satisfied with the record and in which the determination of 
the Hearing Board is unanimous, he may announce that determination as the 
final determination of the case. He will notify the person concerned, 
the activity initially referring the case, and other interested agencies 
of this determination. The Director also will issue instructions for the 
granting, continuing, denying or revoking of clearance in accordance with 
the determination. If the determination of the Hearing Board is not 
unanimous, the Director shall forward the case to the Review Board. He 
also may forward to the Review Board cases which present novel issues or 
umisual circumstances. 


b. The determination of the Hearing Board as announced by the 
Director pursuant to paragraph a above shall be final subject only to: 


(1) consideration by the Review Board at the request of the 


Director, the Secretary of Defense, or the Secretary of any military depart- 


ment; or 


(2) reconsideration by the Hearing Board at the request of 
the Director on the ground of newly discovered evidence or for other good 
cause shown. 


#Revised Mar 19, 59 
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22. Action by the Review Board 


a. The Review Board will review each case submitted to it on the 
yritten record and will make its determination in each case by majority vote 
in accordance with the standard and criteria set forth in Section III. It 
may adopt, modify or reverse the findings or the determination of the 
Hearing Board. In the event the Review Board modifies the findings or 
reverses the determination of the Hearing Board, the Review Board determina- 
tion shall be accompanied by a discussion of the evidence and the reasons 
relied upon for its action. If the decision is not unanimous, a minority 
opinion shall be filed. 


b. After the Review Board has reached its determination, the 
Director will notify the person concerned, the activity initially referring 
the case and other interested agencies of the final determination in the 
case. The Director will also issue instructions for the granting, continuing, 
denying or revoking of clearance in accordance with the determination. 


c. Determinations of the Review Board shall be final, subject 
only to: 


(1) Reconsideration on its own motion or at the request of 
the person concerned, addressed through the Director, on the ground of newly 
discovered evidence or for other good cause shown; 


(2) Reconsideration by the Review Board at the request of the 
Secretary of Defense or the Secretary of any military department; or 


(3) Reversal by the Secretary of Defense, or reversal by 
joint agreement of the Secretaries of the three military departments at the 
request of one of such Secretaries. 
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Section V will be f 

MISCELLANEOUS 
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23- Pending Cases 

3 
a. All cases pendin: before the Eastern, Central or Western In~ Director 
dustrial Personnel Security Boards in which a Statement of Reasons has been loss of | 
issued before the effective date of this regulation will be processed to oo, 
completion in accordaice with the provisions of the Industrial Personnel | contracts 
and Facility Securi ty Clearance Program approved by the Secretaries of the of suspe’ 
Army, Navy and Air Force on l May 1953, as amended, Promptly after each such ployee © 
case has been completed or closed, those Boards will forward the file to the his volu 
Director for inclusion in the Central Index File. regulati 
b. All other cases pending on the effective date of this regulatiq, 2Te 


will be processed under this regulation. The Eastern, Central and Western 
Industrial Personnel Security Boards will forward promptly to the Director 
files of all such cases for processing. Those Boards also will forward to th ourity ( 
Director, for inclusion in the Central Index File, the files of all cases whi | Force % 
have been completed or closed prior to the effective date of this regulation, which a 


24. Reconsideration of Prior Decisions 26, 


a. Decisions of the Industrial Employment Review Board amd of the 
Appeal Divisivns of the Eastern, Central and Western Industrial Personne) -, 
Security 3cards which denied or revoked a clearance may be reconsidered by 
the Review Board at the request of the person concerned, addressed through 
the Director, om the grounds of newly discovered evidence or for other good 


cause shown, | ( 
c 
be Decisions of the Army-Navy-Air Force Personnel Security Board — 


and of the Screening Divisions of the Eastern, Central and Western Industrial 
Personnel Security Boards which denied or revoked a clearance may be recon 
sidered oy the Screening Board at the request of the person concerned, 
addressed through the Director, for good cause shown, 


Ce In cases where a clearance has been previously granted and an 
activity of a military department receives additional derogatory information 
which was not considered by a Board at the time it decided the case and the 
comsander of the activity is of the opinion, after reviewing the camplete file 
including the record of any prior proceedings, that revocation of the prior 
clearance is warranted, he will forward the case to the Director, through 
appropriate channels, for referral to the Screening Board in accordance with 
paragrap. 17. 


25- Notices to Counsel or Other Representatives. 


Where the person concerned designates in writing to the Director or 
to the Executive Secretary of a Hearing Board a lawyer or other individual to — 
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gent him in any proceeding under this regulation, such representative 
will be furnished a copy of all communications which are sent to the person 


concerned ° 


26- Monetary Restitution 


In cases where a final determination is favorable to a contractor 

» the department whose activity originally forwarded the case to the 
Director will reimburse the contractor employee in an equitable amount for any 

loss of earnings during the interim resulting directly from a suspension of 
clearance. Such amount shall not exceed the difference between the amount the 
contractor employee would have earned at the rate he was receiving on the date 

of suspension and the amount of his interim net earnings. No contractor em 
shall be compensated for any increase tn his loss of earnings caused by 


~ his voluntary action in unduly delaying the processing of his case under this 
regulation. 
Lon 27¢ Chmges in Existing Directives 


This regulation supersedes the Industrial Personnel and Facility Se- 
curity Clearance Program approved by the Secretaries of the Army, Navy and Air 


a Force on May 1953, as amended, and the provisions of any other directives 
* which are inconsistent with this regulation, 


28, Effective Date 


This regulation becomes effective sixty calendar days after it is 






. approved by the Secretary of Defense, 
RECOMMENDED BYs 
i a ing 4. Arvin Date: Pebruary 2, 1955 
i] Secretary of the Amy 
US. — Date: February 2, 1955 
Secretary of the Navy 
: 
le 
Date: February 2, 1955 
| Secretary of the Air Foree 
APPROVED BY: 
Ca Zw, 
; . 3 _ Dates February 2, 1955 


Secretary of Defense 











{Reprinted with the kind permission of the copyright owners, from the Washingtoy 
University Law Quarterly, vol. 1959, No. 2, p. 122.} 


THE RIGHT OF CONFRONTATION 
By Robert B. McKay+ 


In 1819 Chief Justice John Marshall, with typical forthrightney 
properly identified the single most important principle for inte. | 
pretation of the United States Constitution. He said “[WJe mug 
never forget, that it is a constitution we are expounding,” and that} 
is “intended to endure for ages to come, and, consequently, to 
adapted to the various crises of human affairs.’ It is scarcely neg. 
sary to record the fact that Marshall’s successors heeded well his aj. 
vice. They found in that document sufficient flexibility to assure th 
continuously successful operation of the government under wide) 
varying circumstances from that date to the present, with only occa. 
sional formal amendment. No other written constitution has fared » 
well.? 

Indisputably necessary and desirable as has been this concept of 
constitutional flexibility, an inevitable side effect has been seeming 
impermanence, even an element of constitutional uncertainty, This 
feature of American constitutional law has been much criticized, but 
usually for the wrong reasons. Critics of the Court have seized on 
overrulings and narrowly conceptual distinctions as somehow im. 
proper departures from the ordinary rule of stare decisis. In so com- 
plaining, they miss the point that this is precisely the function of a 
supreme court which presides over a constitution “intended to endur | 
for ages to come.” It is not the fact that the Court performs a function | 
of policy formulation, as it must, which should be critically observed, 
Rather the potential difficulty is that the Court can become so relatiy. 
istic in constitutional interpretation that even the absolutes of the 


cece nT 


Constitution may be drained of meaning. The danger is that all prob- | 


lems may be viewed as ones in which opposing values must be weighed 
as though on grocers’ scales. To cite only the most obvious examples, 
it has long been clear that the first amendment admonition that “Con- 
gress shall make no law . . .” involves something less than a categori- 
cal negative ;* similarly, the test of whether particular prohibitions of 
the Bill of Rights are also limitations upon the states has all the vague- 
ness of the due process clause of the fourteenth amendment and none 


of the specificity of the particularized guarantees of the Bill of Rights. | 


+ Professor of Law, ew Baik ‘Paivcniie. 

1. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 407, 415 (1819). 
> 

3 


2. See Supreme Court and Supreme Law c. I (Cahn ed, 1954). 


3. See, e.g., Rogge, “‘Congress Shall Make No Law .. .,” 56 Mich. L. Rev. 331, 
579 (1958) 
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Thus, “the concept of ordered liberty’ is the perfect foil for the rela- 
tivist’s “on the one hand” and “on the other hand” argument.* 

The purpose of this paper, however, is not to criticize this doctrine. 
Rather these examples are intended as illustrations of the inherent 
difficulties involved. One can scarcely expect that particular solutions 
to the vital problems of a dynamic constitution will be lastingly satis- 
factory. It is the intention in this study to explore a single area of 
constitutional dogma where the writer believes that the balancing of 
opposing interests, without proper regard for their qualitative differ- 
ences, has led the federal courts into serious error. The problem may 
be simply stated: To what extent, and in what circumstances, does the 
national security interest justify the submerging of the otherwise fully 
assured right of a person to be confronted by his accusers? 


I 
THE RATIONALE OF CONFRONTATION 


It is not the purpose here to break new ground in connection with 
the theory underlying the right of confrontation. That work has been 
done, and well. Rather the more limited objective is to restate those 
principles, particularly in the context of denial of confrontation by the 
federal government in various kinds of administrative proceedings. It 
is the writer’s conviction that a reminder of these first principles will 
show that regrettable departures from them have been permitted with- 
out justification in a number of situations. Appropriate notice will be 
taken of the possibly different applications of the rule in connection 
with criminal trials and civil actions, including administrative pro- 
ceedings. 


Confrontation as a Rule of Evidence. 


If the best definition is the simplest, Dean Wigmore’s definition of 
confrontation qualifies on this score as well as by virtue of the in- 
trinsic authority of the author. He said: 


The right of confrontation is the right to the opportunity of cross- 
examination. Confrontation also involves a subordinate and in- 
cidental advantage, namely, the observation by the tribunal of the 
witness’ demeanor on the stand, as a minor means of judging the 
value of his testimony. But this minor advantage is not regarded 





4. Justice Cardozo in Palko v. Connecticut, 302 U.S. 319, 325 (1937). 

5. See especially Justice Frankfurter in Rochin v. California, 342 U.S. 165 
(1952). 

6. 5 Wigmore, Evidence §§ 1364-71, 1395-1418 (3d ed. 1940). See also 1 Davis, 


Administrative Law §§ 7.05-.20 (1958); McCormick, Evidence §§ 19, 223-25, 231 
(1954). 
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as essential, i.e., it may be dispensed with when it is not feasible, 
Cross- examination, however, the essential object of confrontation, 
remains ind ispensable. (Emphasis added.) ’ 


Practical necessity justifies, and fairness does not forbid, use of 
former testimony or depositions in some circumstances where the wit. 
ness is unavailable “supposing, of course, that in each case there 
has been cross-examination.”* But even these departures from the 
norm of cross-examination during the trial or proceeding are per. 
mitted only to the extent that they promote rather than impede fair. 
ness of procedure. Wigmore has strikingly stated the absolute egsep. 
tiality of cross-examination : 

[Cross-examination] is beyond any doubt the greatest legal en- 

gine ever invented for the discovery of truth. However, difficult 

it may be for the layman, the scientist, or the foreign jurist to 
appreciate this its wonderful power, there has probably never 
been a moment’s doubt upon this point in the mind of a lawyer of 
experience. . . . If we omit political considerations of broader 
range, then cross-examination, not trial by jury, is the great and 


permanent contribution of the Anglo-American system of law to 
improved methods of trial-procedure.* 


in further emphasis of the special significance which Wigmore at. 
tached to the opportunity for cross-examination, he said: 

In short, however radically the jury-trial rules of Evidence may 

be dispensed with [, the right of cross-examination] . . . at least 


remains as a fundamental of fair and intelligent investigation of 
disputed facts.?° 


These words, which suggest that the right of cross-examination is re 
quired for a fair trial,"* raise squarely the constitutional inquiry as to 
the extent to which confrontation is necessary in criminal and civil 


hhic 


proceedings. In examining this central question, we shall first makea 


cursory study of the specific constitutional guarantees in criminal 
trials, specificaily the sixth amendment for federal trials, and its carry- 
over into state matters ewean the due process clause of the four- 


a ila Evidence .§ 1365 (3d ed. J. 1940). ‘For a more complete statement, 
see 5 id. §§ 1895-1400. 

8. 5 id. § 1401. Other exceptions to the hearsay rule may also excuse con- 
frontation, such as dying declarations, 5 id, § 1398; but the witness must always 
be offered when available. 

9. 5 id. § 1867. 

10. 5 id. § 1400. 


11. While Wigmore’s analysis in the portions quoted, as well as in full develop- 
ment, suggests his belief that cross-examination is a constitutional necessity in 
all criminal and civil proceedings involving disputed facts, he suggests as a pos 
sible exception certain administrative proceedings such as those leading to dis- 
barment, citation for contempt, or deportation. Ibid. See also 5 id. § 1399 
nn.12-14. These possible exceptions are discussed in text at notes 105-15 infra. 
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teenth amendment. Then, and principally, we shall inquire into the 
extent to which the due process clauses of the fifth and fourteenth 
amendments make similar demands of fairness for the conduct of civil 
proceedings, particularly certain administrative matters in which the 
issue is most critically presented, 


II 
THE CONSTITUTIONAL QUESTION 


The rights of a defendant accused in a criminal proceeding are 
principally defined in the sixth amendment to the Constitution. The 
entire amendment is reproduced below to preserve the proper setting 
for those portions which are specifically relevant, which are set forth 
in italics: 

In all criminal prosecutions, the accused shall enjoy the right to 
a speedy and public trial, by an impartial jury of the State and 
district wherein the crime shall have been committed, which dis- 
trict shall have been previously ascertained by law, and to be in- 
formed of the nature and cause of the accusation; to be confronted 
with the witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and to have the Assistance of 

Counsel for his defence. 

Even the most casual reading of the entire text of the sixth amend- 
ment reveals the crucial importance of the right to be confronted with 
adverse witnesses and the closely related right to be informed of the 
charges. The other safeguards are essentially amplifications of these 
central guarantees. For example, the right to a public trial is one 
special manifestation of the confrontation requirement, and one which 
the Court has insisted is an essential ingredient of a fair trial in state 
as well as federal courts.’ Similarly, the right to compulsory process 
in securing witnesses is, in one of its important aspects, simply an 
adjunct of making effective the right of confrontation. Even the right 
to counsel becomes in large part significant as an assurance to the 
accused that full advantage can be taken by a trained specialist of 
what Wigmore called the “art of cross-examination.”’** 


Federal Criminal Proceedings. 

The command of the sixth amendment is explicit. The accused shall 
have the right ‘“‘to be informed of the nature and cause of the accusa- 
tion” and the right “to be confronted with the witnesses against him.” 
The manifest reason for the inclusion of these protections in the Con- 
stitution was to assure the same rights in this respect that were al- 
ready familiar attributes of the common law. There seems never to 





12. In re Oliver, 333 U.S, 257 (1948). 
18. 5 Wigmore, Evidence § 1368 (3d ed. 1940). 
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ment in state criminal proceedings was West v. Louisiana,” decided 
in 1904. The question in that case involved the admissibility of the 
deposition of a witness not present at the trial who was then perma- 
nently absent from the state. The deposition had been taken before 
the committing magistrate, in the presence of the accused; and de- 
fendant’s counsel cross-examined the witness at that time. There was 
in this case then no denial of confrontation ; indeed, the sixth amend- 
ment would be no barrier to the admissibility in a federal court of 
a deposition taken under similar circumstances.” Accordingly, it 
was totally unnecessary for the Court to state, as it did, that “the 
Sixth Amendment does not apply to the state courts... .”% A 
further difficulty in using that statement as precedent is the fact that 
other provisions of the sixth amendment have since been specifically 
held applicable to state criminal proceedings.** West v. Louisiana 
should be disregarded. 

Although it is believed that Stein v. New York** is equally erroneous 
in its statements about confrontation, it cannot be so readily disposed 
of as the West decision. In Stein, one of three defendants convicted 
of a felony murder complained of the use in evidence against him of 
the confessions of his codefendants, who did not take the stand so that 
he was unable to cross-examine them. In finding this unobjectionable 
on due process grounds the majority simply cited West v. Louisiana, 
already shown to be unreliable on the proposition there stated. With- 
out any independent analysis, the Court in Stein noted that 

[defendant’s] objection to the introduction of these confessions is 

that as to him they are hearsay. The hearsay-evidence rule, with 

all its subtleties, anomalies and ramifications, will not be read into 
the Fourteenth Amendment. Cf. West v. State of Louisiana, 
supra.”° 
But again this statement misses the point. No responsible authority 
suggests that the hearsay rule was incorporated intact and unvariably 
rigid in either the sixth amendment or the due process concept of the 
fourteenth amendment. As Wigmore pointed out, the hearsay rule can 
be said to define the limits of confrontation only by recalling that the 

20. 194 U.S. 258 (1904). 

21. “The rule sanctioned by the Constitution is the Hearsay rule as to cross- 
examination, with all the exceptions that may legitimately be found, developed, 
or created therein.” 5 Wigmore, op. cit. supra note 6, § 1397. Cf. Mattox v. 
United States, 156 U.S. 237 (1895); Kay v. United States, 255 F.2d 476, 480 
(4th Cir. 1958); Matthews v. United States, 217 F.2d 409, 418 (5th Cir. 1954). 

22. West v. Louisiana, 194 U.S. 258, 264 (1904). 

23. E.g., In re Oliver, 383 U.S. 257 (1948) (right of public trial); Powell v. 
Alabama, 287 U.S. 45 (1932) (right of counsel in capital cases). 

24. 346 U.S. 156 (1953). 

25. Id. at 196. 
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sixth amendment incorporates “all the exceptions that may legit | issues in 
mately be found, developed, or created therein.”** Objection to th ported ¢ 
holding in Stein, then, is based not upon any disagreement with th) right of | 
Court’s refusal to be bound by the “subtleties, anomalies and ramific, stitution: 
tions” of the hearsay rule, but because the result is thought to} evidence, 
eminently unfair and thus a denial of due process.” If the Court wen due proc 
to reach the same result in a federal criminal case, it would see - 
equally wrong.”® on é 
Where the use of evidence not subject to cross-examination wy| nity t 
more squarely before the Court in Jn re Oliver,”* the Court develope prised 
the point more fully and reasoned carefully to its conclusion. In thy given 
case, when a Michigan judge, acting as a one-man grand jury anj ments 
: ; : . ; way c 
relying at least in part on the testimony of an earlier witness wit 
whom defendant was not confronted, sentenced the defendant for em}  Altho 
tempt for giving allegedly false and evasive testimony, the Court he| of fairn 
the practice a denial of due process. As Justice Black said on this been SU! 
aspect of the case: an oppé 
We further hold that failure to afford petitioner a reasonable | ordinar 
opportunity to defend himself against the charge of false and | [t woul 
evasive swearing was a denial of due process of law. A person’s ] 
right to reasonable notice of a charge against him, and an oppor- vera y 
tunity to be heard in his defense—a right to his day in court—are | tice anc 
basic in our system of jurisprudence; and these rights include,ag | answer 
a minimum, a right to examine the witnesses against him, to offer | dence 2 
testimony, and to be represented by counsel. (Emphasis added.) tion. 1 
A more direct holding seems scarcely necessary. Whatever may bh rather 
the extent to which the attendance of an accused may be dispense( | differe 
with during some portion of the trial proceedings,*' it cannot hk 


‘ = 5 ‘ e (C 
doubted that due process in criminal trials, in state as well as in fei om 
eral courts, requires a fair opportunity for cross-examination. ino 
Civil Proceedings: Litigation Between Private Parties. ex par 


It might be thought that private litigation involving issues of con. | of stat 
tract, property, or tort, for example, would not raise constitutional | would 


law ju 
26. See note 21 supra. | the su 
27. The Stein case has been much criticized. E.g., Garfinkel, The Fourteenth 
Amendment and State Criminal Proceedings—“Ordered Liberty” or “Just Deserts,” based 
41 Calif. L. Rev. 672 (1953); Meltzer, Involuntary Confessions: The Allocation The 
of Responsibility Between Judge and Jury, 21 U. Chi. L. Rev. 317 (1954). Se where 
also Scott, State Criminal Procedure, The Fourteenth Amendment, and Preju- 
dice, 49 Nw. U.L. Rev. 319 (1954). 





28. Cf. Krulewitch v. United States, 336 U.S. 440 (1949); Kirby v. United | $2. 
States, 174 U.S. 47, 55-56 (1899). But see Delli Paoli v. United States, 352US | 88, 93 
232 (1957); Lutwak v. United States, 344 U.S. 604 (1953). Kubler 

29. 383 U.S. 257 (1948). US. 2 

30. Id. at 273. 294 U 


31. E.g., Snyder v. Massachusetts, 291 U.S. 97 (1934). | Chicas 
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git} issues involving confrontation and cross-examination. And the re- 
) the ported cases might appear to support such a conclusion because the 
ith} right of cross-examination is ordinarily not discussed in terms of con- 
if | stitutional right. Rather, the matter is dealt with as a question of 
©} evidence, specifically as an application of the hearsay rule. Clearly, 
wen | que process is no less required in civil than in criminal proceedings, 
een for manifestly there is no hearing when the party does not know 
. what evidence is offered or considered and is not given an opportu- 
wa| nity to test, explain, or refute. . . . All parties must be fully ap- 
opi| prised of the evidence submitted or to be considered, and must be 
that given opportunity to cross-examine witnesses, to inspect docu- 
ments and to offer evidence in explanation or rebuttal. In no other 
way can a party maintain its rights or make its defense.** 
con. Although there are, to be sure, differences of detail in the demands 
hey | of fairness in the civil as opposed to the criminal forum, it has never 
this | been suggested that fairness of procedure is not essential. Thus, where 
an opportunity to cross-examine is an ingredient of fairness, as it 
le ordinarily is, it would seem to be an indispensable part of due process. 
id | Jt would scarcely be argued that one who may be directly and ad- 
8 | versely affected by the outcome of a civil suit is not entitled to fair no- 
tice and reasonable opportunity to present his case. The opportunity to 
13 | answer of course includes the right of the defendant to know the evi- 
er | dence against him and an opportunity to challenge by cross-examina- 
tion. That this requirement is formally enforced as a rule of evidence 
y be rather than as an articulated principle of constitutional law makes no 
sed difference. As already pointed out, the central purpose of the hearsay 
rule (of which the right of cross-examination is but the specific em- 
bodiment) is firmly embedded in the concept of fairness. It seems 
inconceivable that a private litigant would assert his right to be heard 
ex parte, or that he would ask the court to consider his own summaries 
on. | of statements made to him in confidence by persons whose names he 
ng] , Would not disclose to the court. One can well imagine that a common- 
— | law judge would be sufficiently outraged by such a request to consider 
the summary dismissal of the cause of action of a complainant who 


~ based his claim on such foundation. 
- The result, however, might be, and indeed often has been, different 


ej where only one of the parties to a civil proceeding was a private in- 
a 


ited | $2. Interstate Commerce Comm’n v. Louisville & Nashville R.R., 227 U.S. 

US. 88, 98 (1913). See also Reilly v. Pinkus, 338 U.S. 269, 276 (1949); Carter v. 
Kubler, 320 U.S. 243, 247 (1943); Ohio Bell Tel. Co. v, Public Util. Comm’n, 301 
U.S. 292, 300, 304 (1937); West Ohio Gas Co. v. Public Util. Comm’n (No. 1), 
294 U.S. 68, 68 (1935); Southern Ry. v. Virginia, 290 U.S. 190, 195 (1933); 
Chicago, M. & St. P. Ry. v. Polt, 232 U.S. 165, 168 (1914). 
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dividual and there was arrayed against him an official representatiy, 
of government pleading special exception to the uniformly acceptei 
rules of fairness in the name of national security. 


Ill 
FAIRNESS VERSUS NATIONAL SECURITY : THE UNEQUAL CONTEs? 


Procedural fairness, if not all that originally was meant by due 
process of law, is at least what it most uncompromisingly re. 
quires. Procedural due process is more elemental and less flexible 
than substantive due process. It yields less to the times, varies 
less with conditions, and defers much less to legislative judg. 
Se 

. . . . Procedural fairness and regularity are of the indispen- 
sable essence of liberty. Severe substantive laws can be endured 
if they are fairly and impartially applied. Indeed, if put to the 
choice, one might well prefer to live under Soviet substantive law 
applied in good faith by our common-law procedures than under 
our substantive law enforced by Soviet procedural practices. Let 
it not be overlooked that due process of law is not for the sole 
benefit of an accused. It is the best insurance for the Government 
itself against those blunders which leave lasting stains on a 
system of justice but which are bound to occur on ez parte con- 
sideration.** 


Presumably no one would quarrel with Justice Jackson’s tribute ty 
the unyielding and inexorable quality inherent in concepts of proce | 
dural due process. Indeed, even during the stress of wartime emer 
gency, the principle of procedural fairness has stood up well.** Accord. 
ingly, there is strange irony in the inescapable conclusion that proce | 
dural due process has since World War II repeatedly given way to the | 
flatly asserted demands of national security. Examination of this 
phenomenon prompts a threefold inquiry. First, we shall notice the 
various situations in which rights of procedural due process (i.e., in 
this context, the principles of notice and confrontation) have been re 
linquished to the exigent demands of national security. Second, we 
shall inquire into the cost, if any, exacted in terms of lessened national 


33. Justice Jackson, dissenting, in Shaughnessy v. United States ex rel. Mezei, 
845 U.S. 206, 224-25 (1953). Or, as Justice Frankfurter put it, “The history of 


American freedom is, in no small measure, the history of procedure.” Malinsk | 


v. New York, 324 U.S. 401, 414 (1945) (concurring opinion). See also, eg, 
Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 167 (1951) (con 
curring opinion of Justice Frankfurter). 

34. See, e.g., Duncan v. Kahanamoku, 327 U.S. 304 (1946) ; Ex parte Milligan, 
71 U.S. (4 Wall.) 2 (1866). But cf. Koki Hirota v. MacArthur, 338 U.S, 19 
(1948); Ex parte Quirin, 317 U.S. 1 (1942). The most serious war-related in- 
vasions of personal liberty involved primarily questions of substantive due pro 
cess. See, e.g., Korematsu v. United States, 323 U.S. 214 (1944); Hirabayashi v. 
United States, 320 U.S. 81 (1943). 
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security if the right of confrontation should be assured. And finally, 
we shall ask what the Constitution demands in terms of procedural 
due process. 


A. Confrontation Denied. 


In the postwar period during which confrontation has consistently 
been denied in a number of different situations, it is a curious fact that 
in other respects procedural due process has taken on new dimensions 
in making ever more scrupulous the demand of society that the game 
be played according to strict rules of fairness. Although some of these 
matters will be more fully developed subsequently, it is appropriate to 
note here the general movement of the law. In criminal proceedings, 
to identify only a few of the distinctly new rules, the indigent defen- 
dant is now assured that he will not be at a disadvantage in making 
an appeal by reason of poverty ;*° the defendant is entitled to inspec- 
tion of statements to FBI agents to impeach testimony of witnesses 
against him;** and the identity of confidential informants may not 
be concealed where fairness to the accused requires disclosure.** Sim- 
ilarly, in civil proceedings, the right of an organization not to be 
listed as subversive on the basis, even in insubstantial part, of perjured 
testimony has been applied to the testimony of confidential inform- 
ants ;** an organization may not be listed as subversive without a fair 
hearing ;*° and neither a person nor an organization can be required to 
assume the burden of proving nonsubversive qualities in order to 
secure the advantages of tax exemption.*® Other examples come to 
mind as well, but these suffice to make the point that protection of 
procedural due process is a cardinal tenet of contemporary constitu- 
tional law—with the single large exception that denial of confronta- 
tion has been tolerated in a variety of situations. The principal groups 
of individuals to whom confrontation has been held dispensable be- 
cause of asserted requirements of national security are the following: 
government employees, employees of contractors with the government, 
maritime workers, international agencies employees, military person- 
nel, aliens, conscientious objectors, and applicants for passports." 

35. Griffin v. Illinois, 351 U.S. 12 (1956). 
36. Jencks v. United States, 353 U.S. 657 (1957). 
$7. Roviaro v. United States, 353 U.S. 53 (1957). 


38. Communist Party v. Subversive Activities Control Bd., 351 U.S. 115 
(1956). 


39. Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123 (1941). 
Onn 


40. Speiser v. Randall, 357 U.S. 513 (1958); First Unitarian Church v. Los 
Angeles, 357 U.S. 545 (1958). 


41. Instances of the denial of confrontation for reasons not primarily con- 
cerned with national security are discussed in text at notes 105-15 infra. 
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Government Employment*? 


The current programs involving scrutiny of the beliefs and associa. 
tions of employees of the federal government date from Presiden 
Truman’s Executive Order 9835, of March 31, 1947.** The story of 
that program and its successors has been fully told elsewhere“ ang 
will not be repeated here. Suffice it to note in the present context that 
from the beginning it was provided that 


the investigative agency may refuse to disclose the names of con. 
fidential informants, provided it furnishes sufficient information 
about such informants on the basis of which the requesting de. 
partment or agency can make an adequate evaluation of the in- 
formation furnished by them, and provided it advises the request- 
ing department or agency in writing that it is essential to the 
protection of the informants or to the investigation of other cases 
that the identity of the informants not be revealed.*® 


It should be noted that from the beginning the test of sufficiency of 


the information furnished was to be measured by whether “the re. | 


questing department or agency” could adequately evaluate the infor. 


mation. No concern was expressed as to whether the person against | 


whom the informant testified would be provided with sufficient infor. 
mation that he could evaluate or answer the charges. With variations 
of detail, this became the pattern for all succeeding legislative and 
executive action. The standard which has controlled since 1953 was 
fixed in President Eisenhower’s Executive Order 10450, of April 27, 
1958.** It provides that 
reports and other investigative material and information shall be 
maintained in confidence, and no access shall be given thereto 
except, with the consent of.the investigative agency concerned, to 
other departments and agencies conducting security programs 
under the authority granted by or in accordance with [Public 
Law 733, 64 Stat. 476 (1950), 5 U.S.C. § 22-1 (1952)] ... 
Needless to say, the screening of present and prospective govern- 
ment employees under this program was a staggering task, whether 
the standard was “reasonable grounds” for belief of disloyalty under 
Executive Order 9835, or a required finding that employment was 
“clearly consistent with the interests of the national security” under 
Executive Order 10450. It must have been equally obvious from the 





42. See Association of the Bar of the City of N.Y., Report of the Special 
Committee on The Federal Loyalty-Security Program (1956) (hereinafter cited 


ee 


| 


as New York Report) ; Bontecou, The Federal Loyalty-Security Program (1953); | 


Brown, Loyalty and Security (1958). 
43. 3 C.F.R. 627 (1943-48). 
44. See note 42 supra. 
45. Exec. Order No. 9835, Part IV (2), 3 C.F.R. 627, 630 (1943-48). 
46. 3 C.F.R. 936 (1949-53). 
47. Id. § 9 (c), at 939. 
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beginning that the conservatism, timidity, or even sometimes outright 
stupidity of screening officers and boards would result in individual 


a injustices justified in the name of national security. It is scarcely 
| Z necessary to review here those now well-publicized instances of seem- 
a ing arbitrariness.‘* The point is sufficiently illustrated in the three 


hat government employment cases which reached the Supreme Court, each 
, of which involved, or was thought to involve, unfairness resulting from 
denial of confrontation. 


b The only one in which there was anything like a square holding on 
1 the issue, however, was Bailey v. Richardson;** and even there the 
I- Supreme Court merely affirmed by a four-four division the holding of 
- the Court of Appeals for the District of Columbia. Accordingly, it is 


necessary to turn to the opinion of the court of appeals for an examina- 
tion of the only relevant holding as to confrontation in the federal 
employee loyalty program. In that case Dorothy Bailey, an employee 


7 | in the classified civil service of the United States, was advised in 1948 
bsg ' that the Civil Service Commission had received information that she 
os | was then, or had been, a member of the Communist Party or the 
ze Communist Political Association, had attended meetings of the Com- 
a munist Party, and had associated with known Communist Party mem- 
bers. Beyond this she was given no further clue save that information 
and ; Se eer ae 
wes | had been received of her alleged past or present membership in the 


27 American League for Peace and Democracy and the Washington 
Committee for Democratic Action, both of which had been declared by 
the Attorney General to be subversive within the meaning of the then- 





' eontrolling Executive Order 9835. Miss Bailey answered fully, includ- 
) ing a denial under oath of all such affiliations past or present except 
3 a brief period of membership in the American League for Peace and 
p Democracy. No witness testified against Miss Bailey; the unfavorable 
statements were not made available to her or to the court; and the 
- informants were not identified to her, to the court, or even to the 
ier | Loyalty Review Board. As the majority stated, “she was not given a 
ler | trial in any sense of the word, and she does not know who informed 
yas upon her.”*° However, in a split decision, the court of appeals held 
ler that “the question is not whether she had a trial. The question is 
the whether she should have had one.’”’*? Miss Bailey’s constitutional argu- 
“ 48. See, e.g., Bureau of Nat’l Affairs, Case Studies in Personnel Security 


) (Yarmolinsky ed. 1955). See also Barth, The Loyalty of Free Men (1951); 
Bontecou, The Federal Loyalty-Security Program (1953); O’Brian, National 
Security and Individual Freedom (1955). 

49. 182 F.2d 46 (D.C. Cir. 1950), aff'd by an equally divided Court, 341 U.S. 
918 (1951). 

50. 182 F.2d at 51. 

51. Ibid. 


46949 O—60—pt. 3 59 
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ments were rejected in their entirety. The sixth amendment was held 
inapplicable because the proceeding was not criminal in nature. Nor 
was the due process clause of the fifth ammendment considered a 
barrier in view of the court’s conclusion that government employment 
is not a right but a privilege: 
[T]he President, absent congressional restriction, may remove 
from Government service any person of whose loyalty he is not 
completely convinced. He may do so without assigning any reason 
and without giving the employee any explanatory notice. If, as q 
matter of policy, he chooses to give the employee a general de- 
scription of the information which concerns him and to hear what 
the employee has to say, he does not thereby strip himself of any 
portion of his constitutional power to choose and to remove. 
Subsequent to the 1951 Supreme Court’s inconclusive, four-four 
affirmance of the Bailey decision, the loyalty-security program for 
government employees came before the Court in two further cases; 
but the confrontation issue was not passed upon in either case. In 
Peters v. Hobby*® the Court merely held that the Loyalty Review 
Board had acted beyond the authority conferred on it by Executive 
Order 9835 when of its own motion the Board reopened and reviewed 
rulings favorable to employees. The Court did note, however, the 
following: 

While loyalty proceedings may not involve the imposition of 
criminal sanctions, the limitation on the Board’s review power to 
adverse determinations was in keeping with the deeply rooted 
principle of criminal law that a verdict of guilty is appealable 
while a verdict of acquittal is not.™ 
Cole v. Young*® was the first case in the Supreme Court to raise 

questions under Executive Order 10450. However, in that case, al- 
though once more challenge was made to the refusal of confrontation, 
the issue was not resolved. The Court merely ruled that Public Law 
733 of 1950,°* on the basis of which the summary dismissal procedures 
of Executive Order 10450 had been extended to all federal government 
employees, did not go so far. In short, as a matter of statutory con- 
struction, the congressional intent was to limit the special loyalty- 
security procedures to so-called sensitive positions in which there were 
opportunities for endangering the “national security.’’ Since peti- 
tioner did not occupy such a position, the procedures were not properly 
applicable to him, and dismissal was improper. While the effect of this 
was to curtail sharply the coverage of the federal program, the con- 





52. Id. at 65. 
53. 349 U.S. 331 (1955). 

54. Id. at 344-45. 

55. 351 U.S. 536 (1956). 

56. 64 Stat. 476 (1950), 5 U.S.C. § 22-1 (1952). 
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stitutional issue was not touched at all. As of early 1959 the matter 
remains unchanged except that other cases not directly involving the 
joyalty-security program suggest modification of the Court’s views. 
These are discussed below.*' 


Employees of Government Contractors* 


By far the largest number of individuals affected by the loyalty- 
security programs come within the coverage of the Industrial Per- 
sonnel Security Program of the Department of Defense. The program 
extends to the nearly 3,000,000 employees of contractors with the 
armed forces who have access to classified information.*® The program 
provides that companies which satisfy the test of a preliminary facility 
clearance, before bidding on a contract, shall agree to accept as a con- 
tractual duty the obligation to take the prescribed steps for the pro- 
tection of classified information. For present purposes the significant 
obligation which the contractor assumes is the undertaking to permit 
access to security information only to persons authorized in accordance 
with the prescribed procedures. The standard for denial or revocation 
of clearance is that access to classified information shall be refused 
where it is “not clearly consistent with the interests of the national 
security.”*® Where an initial screening board makes an adverse de- 
termination on the basis of this test, the person concerned is given an 
opportunity to present his case to the appropriate hearing board, 
where he may (or he may not) take solace in the fact that, although 
the evidence against him need not be disclosed, 

The Board will take into consideration the fact that the person 
concerned may have been handicapped in his defense by the non- 
disclosure to him of classified information or by his lack of oppor- 
tunity to identify or cross-examine persons constituting sources 
of information.® 
The technical impact of a failure to receive clearance under these 

rules is simply that the subject must be refused access to govern- 
mentally classified information in the hands of the contractor with 
the government. What in fact the denial of clearance means, how- 
ever, is that the individual must resign, be discharged, or be moved 
to nonsensitive employment, although his skills may relate solely 





57. See text at notes 148-49 infra. 

58. For a description of the program, see Note, The Role of Employer Prac- 
tices in the Federal] Industrial Personnel Security Program—A Field Study, 8 
Stan. L. Rev. 234 (1956). See also First Ann. Rep., Industrial Personnel Secu- 
rity Review Program (1956). 

59. New York Report 64. 

60. Industrial Personnel Security Review Reg. § 12, First Ann. Rep., Indus- 
trial Personnel Security Review Program 174, 180 (1956). 

61. Id. § 20(b), p. 189. 
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to work requiring clearance. Whichever of these consequences ensues 
in a particular case is of course the direct result of the denial of 
clearance, so that the impact of the refusal to permit confrontation jg 
qualitatively the same as in cases involving outright discharge from 
government employment. The first important constitutional challenges 
to the denial of confrontation in this program are pending before the 
Supreme Court in Greene v. McElroy® and Taylor v. McElroy.® A 
third case, Vitarelli v. Seaton, raises similar issues under the loyalty. 
security program for government employees. These cases are dis. 
cussed below.* 


Program of the Atomic Energy Commission 


The AEC administers its own program, applicable to employees of 
the Commission and to employees of contractors with the Commission 
whose work gives them access to classified information. Thus, there is 
combined in this particular field a loyalty-security program for 
government employees and for employees of private contractors with 
the AEC. Like the general loyalty-security program for other govern- 
ment employees and the Defense Department program for other 
employees of contractors, information unfavorable to the subject of an 
investigation may be withheld even in the hearing made available 
to such individual.® 


Program for American Employees of International Organizations 


Although the United States does not directly control the hiring or 
firing of American citizens by international organizations of which 
the United States is a member, an International Organizations Enm- 
ployees Loyalty Board was established in 1953 to give “advisory 
determinations” on American citizens employed or considered for 
employment by the United Nations and related organizations. The 
Board gives to the international organization an advisory opinion 
concerning citizens about whom the United States Civil Service Com- 


62. 254 F.2d 944 (D.C. Cir.), cert. granted, 358 U.S. 872 (1958). 

63. Cert. granted, 358 U.S. 918 (1958). The opinion and judgment of the 
district court are not reported; no opinion or judgment has been rendered by the 
Court of Appeals for the District of Columbia. 

64. 253 F.2d 338 (D.C. Cir.), cert. granted, 358 U.S. 871 (1958). 

65. See text at notes 152-65 infra. 

66. Although confrontation of adverse witnesses is encouraged, it may be 
denied where the nature or the sources of information are deemed confidential. 
New York Report 82 n. For the text of the regulations, see 10 C.F.R. §§ 4.1-.35 
(Supp. 1957). 

67. Exec. Order No. 10422, 3 C.F.R. 921 (1949-58), as amended by Exec, Order 
No. 10459, 3 C.F.R. 945 (1949-53). 
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mission or the Federal Bureau of Investigation reports derogatory 
information. In the advisory opinion the reasons are disclosed “in 
as much detail as security considerations permit.’ 


Port Security Program” 

The Magnuson Act of 1950" authorized the President to institute 
measures to safeguard American vessels and harbors upon a finding 
that the security of the United States is endangered by war, sub- 
yersive activity, or disturbance of the international relations of the 
United States." This program was designed to bar employment on any 
United States vessel to seamen denied clearance and to proscribe 
employment of longshoremen in facilities designated by the Coast 
Guard as restricted. As in the other programs already discussed, the 
hearing boards were originally authorized to withhold information 
deemed confidential. However, in Parker v. Lester,"? the Court of 
Appeals for the Ninth Circuit held that the hearings, as traditionally 
conducted, did not satisfy procedural due process. In that case the 
seamen had been denied clearance on security grounds, although they 
were given no specific information as to the data relied upon. The 
court squarely held that the failure of the regulations to provide 
for adequate notice of the charges™® and confrontation was a denial 
of due process, entitling the seamen refused clearance under such 
circumstances to an injunction restraining the Coast Guard against 
enforcement of the regulation. The government decided against an 
appeal, and the Coast Guard issued new regulations." Subsequent to 
the promulgation of the new regulations, the government argued that 
the denial of clearance should be continued until the seamen could be 
rescreened and cleared under the new regulations. The contention 
was rejected." Finally, in 1957 the Coast Guard commenced compli- 
ance with the final decree by issuing credentials stamped “Order of 
U.S. District Court.”"* Even under the most recent revision of the 
regulations, however, it: is not clear that full confrontation is in- 
variably available.”* 


68. New York Report 68. 

69. See Brown and Fassett, Security Tests for Maritime Workers: Due Pro- 
cess Under the Port Security Program, 62 Yale L.J. 1163 (1953). 

70. 64 Stat. 427 (1950), 50 U.S.C. § 191 (1952). 

71. See Exec. Order No. 10173, 3 C.F.R. 356 (1949-58), as amended by Exec. 
Orders No, 10277, 3 C.F.R. 778 (1949-58), and 10352, 3 C.F.R. 873 (1949-58). 

72. 227 F.2d 708 (9th Cir. 1955), reversing, 112 F. Supp. 433 (N.D. Cal. 1953). 

73. See United States v. Gray, 207 F.2d 237 (9th Cir. 1953). 

74. Report of the Commission on Government Security 341 (1957). 

75. Lester v. Parker, 235 F.2d 787 (9th Cir. 1956). 

76. See Brown, Loyalty and Security 71-73, especially 73 n.18 (1958). 

77. 33 C.F.R. Parts 121, 125 (Supp. 1958). See especially sections dealing 
with hearing procedures, §§ 121.19, 125.48. 
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Military Personnel*® 


In connection with loyalty-security inquiries, it has been said that 
the man in uniform “is in about the same position as his civilian 
counterpart when his membership in the armed services is voluntary, 
either as enlisted man or as officer.””® That is, although he may be 
turned away summarily, once in the service he is entitled to whatever 
protections, including a hearing, that the program offers. The cop. 
script is in a somewhat different position because of the presumed 
unwillingness of the Department of Defense to allow evasion of 
military service through pretended espousal of subversive causes,” 
However, in the context of confrontation afforded at hearings, a 
generalization seems permissible as to both volunteers and conscripts 
that the problem and its resolution are not dissimilar from the civilian 
programs.*' 

The one unique question in the military programs has been whether 
or not a less than honorable discharge may be given for preinduction 
activities rather than basing the character of the discharge exclusively 
upon the record of military service. Without reaching any constitu- 
tional issues, the Court resolved that particular problem in Harmon 
v. Brucker, holding that the Secretary of the Army exceeded his 
statutory authority in basing discharges on activities prior to induc- 
tion. There is no indication that this practice has been resumed; but 
the confrontation issue remains unchanged. 


Exclusion and Deportation of Aliens 


If frequency of reiteration be a proper test, it has become a truism 
of constitutional law that “whatever the procedure authorized by 
Congress is, it is due process as far as an alien denied entry is con- 
cerned.”’** Accordingly, when the Attorney General, on the basis of 
confidential information, denied a hearing to an alien seeking ad- 
mission and found that her admission would be prejudicial to the 





78. See Brown, Loyalty and Security 81-89 (1958); Jones, Jurisdiction of the 
Federal Courts to Review the Character of Military Administrative Discharges, 
57 Colum. L. Rev. 917 (1957). 

79. Brown, op. cit. supra note 78, at 81. 

80. Id. at 80-81. 

81. That is, disclosure may be denied of classified information, and investiga- 
tive sources or techniques, including the identity of confidential informants, need 
not be revealed. 2 BNA Government Security and Loyalty 31:16 (1957). 

82. 355 U.S. 579 (1958). 

83. United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537, 544 (1950). 
See also Shaughnessy v. United States ex rel. Mezei, 345 U.S. 206 (1958); 
Ludecke v. Watkins, 335 U.S. 160 (1948); Fong Yue Ting v. United States, 149 
U.S. 698, 713-14 (1893); Nishimura Ekiu v. United States, 142 U.S. 651, 659-60 
(1892). 
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interests of the United States, no voice on the Court was raised in 
protest on the constitutional issue. Rather the dissenters claimed 
lack of statutory authorization.** The majority stated: 


We reiterate that we are dealing here with a matter of privilege. 
Petitioner had no vested right of entry, which could be the subject 
of a prohibition against retroactive operation of regulations af- 
fecting her status.* 


Once admitted to the United States, however, an alien is entitled to 
the same procedural due process as citizens,** neither less nor more. 
Thus, it has been held that, where the Attorney General has statutory 
discretion to suspend deportation, refusal so to suspend may be based 
on confidential information not disclosed to the applicant.*? The sus- 
pension of deportation was described as “manifestly not a matter of 
right under any circumstances, but rather is in all cases a matter of 
grace.”** Although the majority found “no difficulty” with the con- 
stitutional issue,*® the four dissenters reflected varying degrees of dis- 
satisfaction with the constitutional principle in the majority opinion. 
Chief Justice Warren said that “such a hearing is not an administra- 
tive hearing in the American sense of the term. It is no hearing.’ 
Justice Black emphasized his belief that “the core of our constitutional 
system is that individual liberty must never be taken away by short- 
cuts, that fair trials in independent courts must never be dispensed 
with.” 


84. United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537 (1950). Justice 
Jackson, dissenting, however, did note his extreme reluctance to believe that 
Congress intended such unfairness even as to excludable aliens. He said: “Se- 
curity is like liberty in that many are the crimes committed in its name... 
In the name of security the police state justifies its arbitrary oppressions on evi- 
dence that is secret, because security might be prejudiced if it were brought to 
light in hearings. The plea that evidence of guilt must be secret is abhorrent to 
free men, because it provides a cloak for the malevolent, the misinformed, the 
meddlesome, and the corrupt to play the role of informer undetected and un- 
corrected.” Id. at 551. 

85. Id. at 544. 


86. Kwong Hai Chew v. Colding, 344 U.S. 590 (1953); Carlson v. Landon, 
342 U.S. 524, 538 (1952); Kwock Jan Fat v. White, 253 U.S. 454, 457-58, 464 
(1920) ; The Japanese Immigrant Case, 189 U.S. 86, 100-01 (1903). 

87. Jay v. Boyd, 351 U.S. 345 (1956). 

88. Id. at 354. 

89. Id. at 357 n.21. 

90. Id. at 362. 


91. Id. at 369-70. See also Justice Douglas’ dissent, id. at 374, 376, and Justice 


Frankfurter’s dissent, not specifically on constitutional grounds, id. at 370, 
378-74. 
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Conscientious Objectors” 
Section 6(j) of the Selective Service Act of 1948 provides exemption 


from military service—partial or full, depending upon the circum. | 


stances—for any person ‘who, by reason of religious training and be 
lief, is conscientiously opposed to participation in war in any form,™ 
Where the local board denies relief under this section, the claimant is 
entitled to further review by an appeal board. By regulation anq 
practice** the Department of Justice, relying in whole or part on FB] 
investigatory reports, makes a recommendation to the appeal board, 


which may or may not take the action recommended. The registrant | 


is not permitted to see the FBI report nor to be informed of the names | 


of persons interviewed by the investigators. 

The constitutionality of this denial of confrontation was for the first 
time passed upon by the Supreme Court in United States v. Nugent. 
In the series of cases consolidated for decision in that case each of the 
respondents claimed to be a conscientious objector entitled to full ex. 


emption from military service; and each was convicted of wilful re | 


fusal to submit to induction. In addition to challenges that the pro. 
cedure was not authorized by the relevant statute, the claim was made 
that the classification was rendered invalid by the refusal to make the 
FBI reports available to the registrants. The Court held that the pro. 
cedure was in conformity with the statute. In addition, not meeting 
quite squarely the constitutional argument that there was no sufficient 
hearing, the Court reasoned that the real hearing was in the hands of 
the local board where there was no claim of lack of confrontation. The 


majority of the Court thought it sufficient at the level of the recom. | 
mendatory review to give the applicant a fair résumé of any adverse | 


information in the investigative report. However, in so far as the re. 
view proceeding was in part a hearing de novo at which the govern- 
ment could introduce new evidence on an ex parte basis, the decision 
can be fairly read only as a holding that confrontation can in these 
circumstances be dispensed with. 

Although this issue is somewhat distinct from the others here pre 


sented for discussion in that it does not necessarily, or even usually, | 


turn upon loyalty-security considerations, the problem seems to be the 
same. In the Nugent case, although the articulation is rather non- 
specific, the rationale appears to be that this departure from normal 
hearing procedures is justified by the fact that the Selective Service 
Act is an exercise of the war power. Hence the parallelism to national 





92. See Note, The Scope of Review, Due Process, and the Conscientious Ob 
jector—Some Unresolved Problems, 50 Nw. U.L. Rev. 660, 669-76 (1955). 

93. 62 Stat. 612 (1948), as amended, 50 U.S.C. § 456(j) (1952). 

94, 32 C.F.R. § 1626.25 (Supp. 1958). 

95. 346 U.S. 1 (19538). 
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security as the overriding consideration in loyalty-security cases seems 
proper. Although Justice Frankfurter, dissenting, did not have to 
reach the constitutional issue because he thought the proceeding a vio- 
lation of congressional intent, he nevertheless stated the real objection 
to the form of the review proceeding when he said: 

The very purpose of a hearing is to give registrants an opportu- 

nity to meet adverse evidence. It makes a mockery of that purpose 

to suggest that such adverse evidence can be effectively met if its 

provenance is unknown. Nor is it possible to be confident that a 

“résumé is fair’? when one cannot know what it is a résumé of. 
In any event, the Nugent case has been adhered to.*’ The only impor- 
tant challenge has been a contention that the decision in Jencks v. 
United States®® should entitle an applicant for classification as a con- 
scientious objector to have access to the investigative reports of the 
FBI which are adverse to his claim. This argument has to date been 
rejected.” 

Applicants for Passports 


Until the spring of 1958 the passport regulations of the Department 
of State provided that passports should not be issued to United States 
citizens who were believed to be members or supporters of the Commu- 
nist Party, or when it appeared to the satisfaction of the Secretary of 
State that the applicant’s activities abroad would violate the laws of 
the United States, be prejudicial to the orderly conduct of foreign re- 
lations, or be otherwise prejudicial to the interests of the United 
States.°° Elsewhere in the regulations provision is made for an ad- 
ministrative hearing on behalf of the applicant before the Board of 
Passport Appeals, but that hearing has been described as “seriously 
deficient in that it fails to assure every applicant of the meaningful 
kind of hearing on which Anglo-American legal traditions are so 
largely premised.” Specifically, the defects which are here relevant 
consist of the failure on some occasions to state the reasons for denial 





96. Id, at 13. Justices Douglas and Black dissented specifically on the con- 
stitutional issue. “A hearing at which these faceless people are allowed to pre- 
sent their whispered rumors and yet escape the test of torture of cross-examina- 
tion is not a hearing in the Anglo-American sense.” Ibid. 

97. The Court has further particularized its insistence that the résumé of the 
FBI investigative report be a fair one, but without modification of the position in 
the Nugent case that confrontation could be denied. Simmons v. United States, 
348 U.S. 397 (1955). See also Carnes v. United States, 260 F.2d 341 (6th Cir. 
1958); Manke v. United States, 259 F.2d 518, 522 (4th Cir. 1958). 

98. 353 U.S. 657 (1957). 

99. Bouziden v. United States, 251 F.2d 728 (10th Cir.), cert. denied, 356 
U.S. 927 (1958); Note, 26 Geo. Wash. L. Rev. 754 (1958). 

100. 22 C.F.R. §§ 51.135, 51.1386 (Supp. 1958). 

101. Association of the Bar of the City of New York, Freedom to Travel, 
Report of the Special Committee to Study Passport Procedures 49 (1958). 
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“with sufficient specificity” and the fact that ‘“‘no satisfactory stang. 
ard is fixed for the disclosure of evidence and the confrontation of 
witnesses in hearings before the Board.”?? 


In Kent v. Dulles’* and Dayton v. Dulles’* the Supreme Court, | 


recognizing that the citizen’s right to travel abroad is protected by the 
Constitution, held that Congress had not authorized the Secretary of 
State to withhold passports on reason to believe that an applicant was 
a member or supporter of the Communist Party. But no decision was 
necessary as to other bases for passport refusal, which were not raised 
in the cases before the Court. And, although the denial-of-confrontg. 
tion issue was specifically raised in the Dayton case, the Court found 
it unnecessary to reach the question. The constitutionality of the pre. 
sumably continuing practice of nonconfrontation where confidential 
data or informants are involved thus remains, so far as the Supreme 
Court is concerned, an open question. The issue is again one of fair. 
ness not notably different in qualitative content from the due process 
question raised in the other cases of governmental denial of confron- 
tation already discussed. 


Nonfederal Denials of Confrontation 


The immediately preceding sections of this article have undertaken 
to describe briefly the various administrative programs conducted at 
the present time by the federal government in which there may be less 
than complete notice of charges upon the basis of which adverse ac- 
tion may be taken, and in which there may be no opportunity for con- 
frontation of witnesses whose adverse statements are considered in 
arriving at a decision. It would of course be inaccurate to claim com- 
pleteness of coverage or comprehensiveness of description of the pro- 
grams thus briefly examined. However, it is believed that the ques- 
tions of constitutionality and fairness, even to a large extent as well 
questions of wisdom, are consistently the same in each of these pro- 
grams, at least in relation to the elements of a due process hearing, 
fair notice, and adequate opportunity to cross-examine. The stated 
limits of the study must, however, be specifically noted. No attempt is 
made here to analyze various state administrative programs in which 
full confrontation as the term is here used may not be accorded. Two 
contrasting reasons support the decision against complete coverage. 
In the first place, the state cases involving denial of confrontation are 
too diverse for generalized treatment, particularly in that they are not 
by any means all motivated by questions of national security. Second, 








102. Ibid. 
103. 357 U.S. 116 (1958). 
104. 357 U.S. 144 (1958). 
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even if it were possible to explain in detail the different instances of 
state refusal to accord full confrontation, these additional instances 
would not alter the central argument. Where the issue is one of basic 
fairness, as it is in this connection, it should make no difference 
whether the constitutional standard is found in the due process clause 
of the fifth amendment or of the fourteenth. Nonetheless, since the 
test of fairness here has been linked in part to the basic requirements 
of cross-examination inherent in the hearsay rule, it is appropriate to 
note some special situations in which, as exceptions to the hearsay 
rule, the right of cross-examination has often been held unnecessary. 

As already pointed out, Dean Wigmore stoutly insisted on the need 
for cross-examination, whether as a matter of constitutional necessity 
in criminal proceedings or as a matter of procedural fairness mani- 
fested in civil proceedings by the rule against hearsay.’ The carry- 
over of the common-law exceptions to the hearsay rule, such as dying 
declarations and former testimony, as exceptions likewise to the con- 
stitutional requirement has also been observed.'® But here it is proper 
to call attention to other exceptions which Wigmore believed appropri- 
ate because of some special aspect of the proceedings: disbarment pro- 
ceedings, contempt proceedings, and deportation proceedings.’** To 
these might now be added other commonly recognized exceptions, 
sentencing procedures and proceedings relating to suspension of sen- 
tence by reason of insanity. Of these five, only deportation proceedings 
are discussed in this article because they alone are exclusively federal 
and because the denial of confrontation in deportation cases typically 
involves loyalty-security matters. It is believed that Dean Wigmore 
was wrong in thinking a due process type hearing was not called for 
in such a case. The single case which he cites’** should be overruled 
for reasons subsequently to be discussed. Brief comments must here 
suffice as to the remaining four problems. 

(1) As already indicated, state disbarment proceedings are not here 
discussed because they raise somewhat different problems, involving 
also the whole question of issuance of licenses.*°® However, it should 
be noted that there is considerable authority for the proposition that 
the obviously serious consequences of a disbarment proceeding make 
necessary the essentials of a full and fair hearing, including the right 
of cross-examination.’'° 

105. See text at notes 6-11 supra. 

106. See text at notes 7-8 supra. 

107. 5 Wigmore, op. cit. supra note 6, § 1398. See also note 11 supra. 

108. Singh v. District Director, 96 F.2d 969 (9th Cir. 1938). 

109. See Gellhorn, Individual Freedom and Governmental Restraints c. 3 

1956). 
nel See Goldsmith v. United States Bd. of Tax Appeals, 270 U.S. 117, 123 
(1926) ; In re Los Angeles County Pioneer Society, 217 F.2d 190 (9th Cir. 1954). 











1878 SECURITY AND CONSTITUTIONAL RIGHTS 


(2) Contempt proceedings also present special problems, and pe. 
haps as well unique justifications, for dispensing with cross-examing. 
tion. The only circumstances in which confrontation appears not ty 
have been required in cases of criminal contempt are those in which 
- the alleged acts of contempt took place in the presence of the judge gm 
that a summary citation may be proper without jury trial or the hegy. 
ing of other witnesses.?" 

(3) Where a judge, after defendant’s conviction in a jury trial, 
examines expert witnesses and considers reports on an ex parte basis 
in determining a sentence which is within his sole discretion, the situa. 
tion is surely not the same as those which are the principal concern of 
this article. The failure of confrontation in the sentencing situation 
may be perfectly justifiable, as was held to be the case in Williams », 
New York.*? As the Court said, 

modern concepts individualizing punishment have made it all the 

more necessary that a sentencing judge not be denied an oppor. 

tunity to obtain pertinent information by a requirement of rigid 
adherence to restrictive rules of evidence properly applicable to 
the trial.*** 

(4) Similarly, a governor’s ex parte consideration of medical eyi- 
dence in determining whether to exercise his discretion to postpone 
execution of a prisoner claimed to be insane is very different from the 
cases previously dealt with.** Justice Black explained that difference 
succinctly in distinguishing these cases from the Attorney General's 


es 


delegation to a subordinate of a power to make an ex parte determina. | 


tion whether to suspend deportation of an alien. 


The Court disposes of what has been done to Jay to its satisfac- 
tion by saying that his right to stay here if he proves he is a good 
citizen “comes as an act of grace,” like “probation or suspension 
of criminal sentence.” But probation and suspension of criminal 
sentence come only after conviction of crime. Cf. Williams v. New 
York, 337 U.S. 241. Here the Government with all of its resources 
eer been able to prove that Jay ever committed a crime of any 
in 115 


Cf. Schware v. Board of Bar Examiners, 353 U.S. 232 (1957); Ex parte Garland, 
71 U.S. (4 Wall.) 333, 378 (1866); In re Carter, 192 F.2d 15 (D.C. Cir.), cert. 
denied, 342 U.S. 862 (1951). See also 1 Davis, Administrative Law §§ 7.18-.19 
(1958). 

111. See, e.g., Fed. R. Crim. P. 42. 

112. 387 U.S. 241 (1949). 

113. Id. at 247. 

114. See Caritativo v. California, 357 U.S. 549 (1958); Solesbee v. Balkcom, 
339 U.S. 9 (1950). But see the dissents of Justice Frankfurter, 357 U.S. at 582, 
558-59; 389 U.S. at 14. 

115. Jay v. Boyd, 351 U.S. 345, 366-67 (1956) (Justice Black, dissenting 
opinion). 
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B. In the Name of National Security 


There can be no escaping the fact that the so-called cold war is a 
period of serious national jeopardy ; and of course the war power per- 
mits exigent action to meet the danger ip the ways that seem most 
appropriate. As the estimate of danger becomes very high, it may 
even be that limitations can be placed upon the exercise of some of the 
constitutionally guaranteed rights, even upon freedom of speech and 
association." But this is only upon a showing that the danger is 
reasonably clear and imminent. Moreover, only “advocacy of that 
which incites to illegal action” is forbidden so that punishment can 
fall upon persons who incite to action, but not upon those who think, 
believe, join, or even those who advocate abstract doctrine.’ Finally, 
and most significantly, there has been permitted no relaxation of pro- 
cedural standards in these most critical cases where advocacy of over- 
throw of the Government of the United States is charged. Is it not 
curious, then, that in the cases where no such serious charge is made,™* 
the normal elements of procedural due process should be denied? 
Notice the reasons that have heretofore been thought sufficient: First, 
national security forbids the disclosure to the person charged with dis- 
loyalty or as a security risk of anything more than a more or less in- 
complete, and typically rather general summary of the adverse in- 
formation. Almost never is there anything more; there seem to be no 
degrees of necessity for confidentiality—all information is equally 
cloaked in the mantle of secrecy. Second, since these proceedings are 
typically administrative in form, and not criminal in nature, the con- 
stitutional requirements of fair notice and opportunity for cross-ex- 
amination are said to be inapplicable. 

This part of this article, it is hoped, will show that the need for se- 
crecy has been over-emphasized; and in part C below, the writer will 
suggest. why he believes that in any event the existing procedures fail 
to satisfy the procedural due process requirements of the Constitution. 


National Security and the Communist Conspiracy 


The cold war is real, it is intense, and there is genuine danger. The 
resulting sense of national insecurity is the product principally of the 
external threat to world peace inherent in the international Commu- 
nist conspiracy and the internal danger of subversion. This conclusion 


116. See, e.g., Dennis v. United States, 341 U.S. 494 (1951). Cf. Yates v. 
United States, 354 U.S. 298 (1957). 

117. Yates v. United States, 354 U.S. 298, 318, 318 (1957). 

118. Presumably, if a government employee should be thought guilty of Smith 
Act violation, for example, he would be prosecuted for that criminal offense 
rather than proceeded against indirectly under the loyalty-security standards for 
discharge. 
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has been recognized repeatedly by Congress,’® the President, ang 
the Supreme Court.’** Accordingly, the government not only acts 
properly, but would be remiss in doing otherwise, when it uses eve 

energy at its command to combat the danger and frustrate the potas 
enemy. The various loyalty-security programs are products of this 
concern over internal security. They are premised upon the proper 
assumption that the government should not employ initially, and negq 
not keep in its employment, any person who is not loyal to the Uniteg 
States. And indeed it has always been assumed that the heads of de 
partments and agencies in the executive branch of the government are 
at liberty to hire and fire at will in the absence of statutory limit, 
tions.’*? Such limitations were contained in the Lloyd-LaFollette Ad 


of 1912,?** providing for notice and opportunity to reply in writing, but | 


no hearing; and in the Veterans Preference Act of 1944'* certain 
employees were given additional procedural rights including a right of 
appeal to the Civil Service Commission. However, when discharges 
were contemplated on loyalty or security grounds rather than because 


of budget-required reductions in force or for inefficiency, it was recog- | 


nized that some kind of hearing must be provided. The reason must 
have arisen from recognition of the obvious fact that a loyalty or se. 
curity discharge involves a penalty even though perhaps not in the 
technical criminal sense.'*5 





119. E.g., 64 Stat. 987 (1950), 50 U.S.C. § 781 (1952) (con i i 

; S.C. gressional finding 
of necessity for the Internal Security Act of 1950); 68 Stat. 775 (1954), 50 
U.S.C, § 841 (Supp. 1954). “The Congress hereby finds and declares that the 
ene Party of the United States, although purportedly a political party 
is in fact an instrumentality of a conspiracy to overth ; 
a cemeennre y row the Government of the 


120. See, e.g., N. Y. Times, Feb. 26, 1959, p. 1, col. 8; id., April 5, 1959, p. 1 
col. 8; any press conference; or any message to Congress. ‘ina 
2 cot See, e.g., the several opinions in Dennis v. United States, 341 U.S, 494 

122. Shurtleff v. United States, 189 U.S. 311 (1903); Rea i 

. .s. : gan v. United Sta 
182 U.S. 419 (1901). See also Emerson and Helfeld, Loyalty Among Gecureaa 
Employees, 58 Yale L.J. 1, 98-99 (1948). 
123. 37 Stat. 555 (1912), 5 U.S.C. § 652 (1952). 
124.-58 Stat. 390 (1944), as amended, 5 U.S.C. § 863 (1952). 


125. In Bridges v. Wixon, 326 U.S. 135, 154 (1945), the Court took this ap- 
proach on a parallel issue in a deportation case. “Though deportation is not 
technically a criminal proceeding, it visits a great hardship on the individual 
and deprives him of the right to stay and live and work in this land of freedom. 
That deportation is a penalty—at times a most serious one—cannot be doubted, 
Meticulous care must be exercised lest the procedure by which he is deprived of 
that ee not meet the essential standards of fairness.” See also Schneider- 
man v. United States, 820 U.S. 118, 122 (1948). Cf. Lov i States, 
828 U.S. 303, 317-18 (1946). sia a 
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The critical question was, what kind of hearing must be given? On 
the one hand was the need for fairness to the individual, and on the 
other the strongly asserted need to disclose nothing that might be 
detrimental to the national security. The resolution of this potential 
conflict was in every case to be decided in favor of protecting the na- 
tional security, even if it involved some or a very large sacrifice of 
fairness to the individual. Even apart from the question, discussed 
in part C below, whether this result was constitutionally defensible, a 
threshold question requires more examination than it has received. 
That is an inquiry into how the national security stakes at issue may 
be fairly assessed to determine in each case what is the maximum dis- 
closure which can be offered without risking national security. The 
facile, but logically insufficient, solution to this difficult question has 
been in virtually all circumstances to leave the determination as to 
what may be disclosed to the sole discretion of the governmental 
agency charged with protection of national security. Quite naturally, 
the decision has been in favor of nondisclosure. An alternative, favor- 
ing disclosure of witnesses who prefer anonymity and of internal in- 
vestigative reports, should scarcely be expected from any agency 
charged with the protection of internal security interests of the United 
States, and not called upon to perform the essentially judicial function 
of preserving individual rights. 

Perhaps less readily understandable is the fact that the govern- 
mental agencies responsible for the preservation of national security 
have been unwilling to rely on the trustworthiness and loyalty of other 
government personnel, such as members of loyalty review boards and 
members of the federal judiciary. Nevertheless, this has been the case: 
review board personnel and even federal judges have been called upon 
to accept investigative summaries of undisclosed evidence from undis- 
closed sources. Wherever a challenge has been made to the policy of 
nondisclosure, either in principle or in a particular case, the possi- 
bility of informed discussion has been precluded in advance by the 
very policy at issue. The magic formula has always been “national se- 
curity” beyond which trespass is forbidden. Thus, even where con- 
scientious study has been undertaken by governmental commission’* 
or fair-minded bar association,’”* this assertion of national security 
has finally been the barrier beyond which no progress could be made. 





126. The Commission on Government Security, acting pursuant to Act of Con- 
gress, concluded on this issue: ‘‘The Commission recommends that confrontation 
and cross-examination be extended to persons subject to loyalty investigations 
whenever it can be done without endangering the national security.” Report of 
the Commission on Government Security xviii (1957). The definition of “en 
dangering the national security” is left to the investigative agencies. 

127, The Special Committee on the Federal Loyalty-Security Program of the 
Association of the Bar of the City of New York concluded in part as follows: 
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In the absence of specific data to show the national security danger 
which would result from disclosure in individual cases or classes g 
cases, the outside observer has two choices: The way of caution ist 
accept without demonstration the claims of the investigative agencig 
As already pointed out, other governmental agencies, including th 
review boards themselves, citizen inquiry groups, and even the federy 
courts, have in general taken this quiescent position. The only alterng. 
tive course for a person who believes that individual fairness is being 
unnecessarily sacrificed is to seek to show by reasoned conclusions tha 
the policy of secrecy conceals more than is required even in the interes 
of the national security thereby sought to be protected. 


In pursuit of this second approach, it is necessary first to note hoy 
the investigative agencies operate in the national security area an; 
what they seek to protect by nondisclosure. The principal investigatiy, 
agency is, of course, the Federal Bureau of Investigation, and its qj. 
rector, J. Edgar Hoover, is its inost authoritative spokesman. In ap 
pearing before the Loyalty Review Board operating under Executive 
Order 9835, he made the following statement: 


Now as to the matter of confidential informants. That, of 
course, is a problem that you have to pass on. I just want to out. 
line to you gentlemen the three types of informants that we have 
contact with. The first type is what we call the top secret or 
highly confidential informant. Under no circumstances will we 
disclose his identity. That informant is one who may be in high 
rank in the Communist Party. It has been necessary for us to 
have informants in some of the higher subversive movements in 
the country. Those informants may have furnished us informa- 
tion concerning certain individuals who are now employed in the 
Government service, and consequently, when we initiate the in- 
vestigation we may find that John Doe, an employee of the De 
partment of Agriculture, has been reported by such confidential 
informant as having been a member of the Party, having Com- 
munist membership card so-and-so. That information would be 
included in the report to the employing agency. To identify that 
informant would destroy the informant for our subsequent work. 
It would very likely imperil the informant’s life. 


“[3] It should be the policy of the government to permit the employee t 
cross-examine adverse witnesses before a hearing board when the hearing boar 
believes this important for the development of the facts, unless the disclosure 
of the identity of the witness or requiring him to submit to cross-examinatio 
would be injurious to national security. 

“T4] The identity of an informant who regularly provides or is employed 
provide secret information should not be disclosed by requiring his appearance 
before a screening board or a hearing board or otherwise identifying him, wher 
ever the head of the department or agency which obtained such information shall 
certify that the identification or presence of such an informant would be det 
rimental to the interests of national security.” New York Report 174. 
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en The second type of informant is what we call the contact; that 
of is, a person that we would not employ. It would be a professional 
ty man, a banker, a lawyer, a doctor, or some person of high stand- 


ing in the community with whom we have had contacts for many 


- years and who would not accept Government employment, but 
th who is an outstanding, reliable source. . .. So we would record that 
ral confidential informant T-1 or T-2 has advised as follows. We 
Na. would evaluate the informant by saying he is a leading member of 
i the New York bar, and we can vouch for his thorough reliability. 
me When that type of man gives us information in confidence, we 
hat of course are going to treat it in confidence. 
The third type of informant is the next-door neighbor or fellow 
employee. Many times in many other types of investigations fel- 
0% low employees will come in and give us information concerning 
some other employee in their office. It may be a superior officer. 
and On some occasions he insists that his identity be treated in con- 
‘ive fidence. We endeavor to try to find out whether he is activated by 
di- malice, and, if he is, we try to explore that and establish the back- 
ap ground for his hostility. He may be somewhat hysterical or over- 


wrought as to some matter of administrative procedure that he 
may think he has been the victim of. Those are necessarily the 
functions of an investigator in interviewing a person like that. 
\f But if that person says he wants to be kept confidential we must 
i not use his name. We will ask these employees as to whether they 
are willing to make a signed statement. If they will not make a 
signed statement, we will reflect that in our report, and that is for 
the evaluation by the loyalty board and the employing agency. We 
ask the employee if he would be willing to testify. If he says he 
will not, we observe that reaction and put that in the report. 

Now the only other alternative that we have in that situation 
is a matter of policy for this committee to determine. ... And if 
you decide that we should follow it, we will. We will instruct our 
agents that before they go in to interview that they advise the 
person that anything he says he must be prepared to testify to. I 
frankly don’t believe we will get any information that way.... 

The function of the Bureau is a fact gathering and fact finding 
agency. We intend merely to get the information to run down 
allegations of disloyalty and to incorporate them in our records, 
giving the sources of information where it will not affect the se- 
curity of our country. But, where the person giving us informa- 
sais tion insists upon being treated as confidential, we will not give the 
ots source of the information. ... 
oanl There has been some criticism and comment, I am told, about 
ean these designations of T-1, T-2, etc. I think it is a very simple 
stion problem. If it is the desire of this Board that the identity of con- 
fidential informants be given, I am perfectly willing to advise 


rae oT er Teor ronraon @& 


d to everyone in advance that they must be ready to testify. If they 
one won't give it to us under those circumstances, we won’t take the 
hep information. We can’t afford, in the Bureau, to violate confi- 
shall dences.?8 

det- 


128. Quoted in Report of the Commission on Government Security 657-58 
(1957). 
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t 

In addition to the above statement, Mr. Hoover has testified’ ay} they 00 
written'*° extensively in support of the principle of nondisclosure, Th | an inforr 
justifications seem to be the following: unverifia 

1. Identification of Informants. The first step of the argument js There P 
that if confrontation is required, the names of confidential informant throug 
will be revealed. This is of course true wherever the loyalty-security It se 
case can be established only with the testimony of such an informant of inforn 
But the argument implies more disclosure than is implicit in the cop, to assur’ 
mand of confrontation. The government would not be required to dig. not be re 
close military secrets, scientific processes, or indeed anything it might on such § 
choose to withhold. The government would not even be obliged tj | bealert 
offer as witnesses those persons who preferred to remain anonymow, to do, if 
so long as their statements led to other witnesses or other evideng without 
which could be offered in support of the charges. It seems not yp. son aval 
reasonable to conclude that if the derogatory information. offered by statemel 
the confidential informants could not be corroborated by other ey. | Pesos 
dence sufficient to cast some doubt on the security reliability of a goy. — 
ernment employee, it should ordinarily be disregarded as of little pro. could 
bative value. After all, there is no requirement of proof beyond, almost | 
reasonable doubt as in criminal cases. To raise doubts as to whethe I 
continued employment is “clearly consistent with the interests of na. another 
tional security” does not require a very substantial showing. But it operatic 
does seem proper that there appear on the open record some evidence admitte 
to support such a conclusion, and evidence which the subject of the sidered 


charges may answer, including the right of cross-examination where = ge “ 
appropriate. 


ba 
Moreover, there is no indication from the FBI of the number of ~ 


di 
prospective confidential informants who are more reluctant to appear 


; can im: 

as witnesses in loyalty-security proceedings than is any person relue the ind 

tant to testify in ordinary civil or criminal proceedings. Does the non- inst 

production of these potential witnesses not suggest too great a solici- 

tude for their sensibilities as compared to the serious ch | oe 
pared to the serious charges which larly e1 





129. E.g., Hearings Before the Subcommittee of the House Appropriations the 80% 
Committee on Department of Justice Appropriation Bill for 1949, 80th Cong, stated, 
2d Sess., 245-47 (1948); Hearings Before a Subcommittee of the Senate Com mony ‘ 
mittee on Foreign Relations on the subject of State Department Employe his stc 
Loyalty Investigations pursuant to S. Res. 231, 81st Cong., 2d Sess., pt. 1, at 
327-28 (1949). 


130. Book: Masters of Deceit (1958). Articles: Civil Liberties and Law En 6 aa 
forcement: The Role of the FBI, 37 Iowa L. Rev. 175 (1952); The Confidential | 132 
Nature of FBI Reports, 8 Syracuse L. Rev. 1 (1956) ; A Comment on the Article E 


“Loyalty Among Government Employees,” 58 Yale L.J. 401 (1949). See also | we 
Whitehead, The FBI Story (1956); Richardson, The Federal Employee Loyalty tulad 
Program, 51 Colum. k. Rev. 546 (1951). For a different view, see Cook, The | Gir. 19 
FBI, 187 The Nation 222 (Oct. 18, 1958). \ ; 
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| they anonymously advance? All must admit that the assurance that 
and an informant’s identity will never be revealed is calculated to attract 
. unverifiable gossip, malicious talebearing, and downright falsification. 
| There is no reliable way of sorting out the false from the true except 

ie through the time-tested device of cross-examination. 
us It is also contended that the disclosure of names will dry up sources 
‘ity of information. But this need not be the case. The government is free 
int, to assure nondisclosure to any person who gives information if it can- 
is not be received on any other terms. The agency receiving information 
lis on such a condition might well have special reason by that very fact to 
ght | pealert for error or falsehood. What the government would not be free 
ty to do, if confrontation should be required, would be to allow the use 
Us, without cross-examination of the summarized statements of any per- 
nt | son available as a witness, but not called. Mr. Hoover indicated in his 
i | statement quoted above that his only alternative would be to tell all 
by persons who came to the FBI that a requested confidence could not be 
avi | protected. If the FBI found it necessary to assure anonymity, stories 
Ov: could be accepted for verification from other sources. Indeed, this is 
"” almost precisely what is done at the present time by the FBI in the 
11 ise of the wiretapping technique. As Mr. Hoover has pointed out on 
: another occasion, as of August 1, 1956, there were ninety wiretaps in 
Mt | operation by the FBI** although the wiretaps themselves could not be 
ts admitted into evidence in federal courts.**? Nevertheless, the FBI con- 


sidered these to be vital in protecting the nation not only against 
Oe dangers to its national security, but as well in connection with the 
detection of certain kinds of nonsecurity crime. Moreover, where the 
only barrier to the testimony of an informant before an administrative 
board is a prior agreement that the report will be held confidential, one 
can imagine that the FBI would be an effective advocate in persuading 
the individual to testify if in reality there were no other way to protect 
against a disloyal person having access to government secrets. 
An alternative argument is that the disclosure of informants regu- 
larly employed by the FBI would render them subsequently useless to 
| the government and might even endanger their lives. Again, as before 
ng, stated, it seems clear that it would be the rare case in which the testi- 
m mony of a particular informant would be indispensable. But if indeed 
ye his story was not elsewhere corroborated, the demands of fairness 


ici- 
ich 


5 8 2. 


En 131. Hoover, The Confidential Nature of FBI Reports, 8 Syracuse L. Rev. 1, 
» | 6 (1956). 
4 182. Nardone v. United States, 302 U.S. 379 (1937). Indeed, leads gained 
in | from wiretapping, “fruit of the poisonous tree,” are also not admissible in federal 
Ity courts. Nardone v. United States, 308 U.S. 338, 341 (1939). Cf. Benanti v. 
the | United States, 355 U.S. 96 (1957); Hanna v. United States, 260 F.2d 723 (D.C. 
Cir. 1958). 
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would even more clearly require that the informant’s tale be Proper) | 


, ne ition of 
tested in the only possible way, through cross-examination. This seen, porate 
especially true in view of the unfortunate indications of unreliabjj tha “ 
on the part of an appreciable number of regularly employed infor, Sataoh 


ants who were apparently regarded by the FBI as “sources knownt! ,: or! 
be reliable.’’*** = 


As to the fear for the safety of the informants, no data have beg ahaa 
offered to establish that there is danger, despite the fact that, in Preps} o¢ the E 
ration for the first Communist trial under the Smith Act,’ the FR) . sho 
used as witnesses thirty-eight informants never before disclosed: | et vty 
and there is no report of reprisal against any of these. One would} | bs ted ir 
reluctant to believe that the FBI would be unable to give as effectiy m ual « 
protection to informants in loyalty-security proceedings as it habit | Palit 


ually does in behalf of those who testify in criminal proceedings. Thi 
argument, even if seriously advanced, scarcely outweighs the Opposing 2. Re 
interest in fairness to the persons informed against. main e 
A final item should be noted in connection with the reluctance ty wee of | 
disclose names and to use informants as witnesses. That is the fac security 
that there are informants and there are informants. As Mr. Hoove | ants 7 
pointed out in his statement before the Loyalty Review Board, there = 
may be as many as three distinct categories of informants: regularly om ' 
employed confidential agents, reliable contacts, and casual informants, If = 
Whatever may be the practical considerations which motivate the that dis 
withholding of the identities of regularly employed informants, thos 
reasons tend to vanish as to “contacts,” however reliable they may be, offer i 
and other informants of the neighbor, fellow-employee, and acquaint. pod 
ance class. As to all such “casual” informants, as those not in the aon , 
business of informing are ordinarily described, there should be no e 
realistic problem of drying up sources. It should not be lightly as. - - 
sumed that such individuals, who have a one-shot, or, at best, occa- to the 
sional, story to tell, will be unwilling to reveal their honest doubts 3. P 
about disloyalty or security risk indications among neighbors, fellow. | tention 
employees, or social acquaintances. The normally accepted obligations would: 
of citizenship would suffice in most cases to prompt revelation. In par- ' no cha 
ticular, it seems unlikely that such a casual informant, whether one __reveali 
who volunteers information or one who answers the questions of an __ other | 
FBI agent, would bargain for a guarantee of nondisclosure as acon with o 


psiresnessensisenieneceeniatatieetenatenannasastciensinsanianicadii 
133. Communist Party v. Subversive Activities Control Board, 351 U.S. 115 jump. 
(1956). See also Jencks v. United States, 353 U.S. 657 (1957); Mesarosh vy. | ment { 


United States, 352 U.S. 1 (1956). Cf. Justice Frankfurter’s memorandum in most 
Mesarosh v. United States, 352 U.S. 808, 811 (1956). 
134, See Dennis v. United States, 341 U.S. 494 (1951). 
135. Hoover, The Confidential Nature of FBI Reports, 8 Syracuse L. Rev. 1, 
7 (1956). 
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et dition of giving the information. It seems more reasonable to believe 
-ethy 


that such immunity from disclosure is a kind of bonus offered to the 
person interviewed. Whatever may be the facts in this necessarily 
conjectural area, the FBI draws little if any distinction either in prac- 
tice or in justification between the paid informer and the casual in- 
former. In this connection it is notable that both the Commission on 
Government Security*** and the Special Committee of the Association 
of the Bar of the City of New York**’ concluded that full confronta- 
tion should be provided in the case of casual informants. The practice, 
unfortunately, seems not to have been altered. In any event, as will be 
noted in part C below, the failure to disclose any informant, whether 
casual or regularly employed, raises serious doubt as to the constitu- 
tionality of such a hearing. 


2, Revelation of Confidential Investigative Techniques. A second 
main argument advanced by the FBI in defense of its established prac- 
tice of nondisclosure in administrative proceedings involving loyalty- 
security questions is that disclosure of the names of regular inform- 
ants would not only destroy their individual usefulness in further in- 
formation-gathering, as noted above, but might also endanger other 
operatives or even jeopardize the structure of investigative techniques. 
If there is any difference between this argument and the contention 
that disclosure of names would dry up sources, the difference is one of 
degree only. Once more, in the name of national security, we are not 
offered illustrations or explanation; rather we are asked to accept as 
fact what seems at best logically dubious. One can only wonder what 
are the consequences of disclosure of a single informant’s name other 
than the conceded fact that his own usefulness will be impaired or 
even destroyed ; what the implied chain of consequences may be is left 
to the speculation of the observer who, in this case, does not know. 


8. Prejudice to Innocent Parties Named in the Reports. The con- 
tention is made that disclosure of unverified investigative reports 
would often be prejudicial to persons named therein, but against whom 
no charges are contemplated. This is a perfectly sound reason for not 
revealing investigative reports as such out of the context of a trial or 
other proper proceeding. But to argue from this that the same reports, 
with or without independent verification, may be used as evidence of 
disloyalty without a testing by cross-examination is an impossibly long 
jump. In fact, the suggestion is at least implicit in this line of argu- 
ment that verification or discrediting of charges and rumors can be 
most effectively done by the FBI through further inquiry and investi- 





136. Report of the Commission on Government Security xviii (1957). 
137. New York Report 174-75. 
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gation.*** We can be grateful that the FBI is properly reluctant; continue 
turn out such random reports without whatever verification is ayaj | sistent \ 
able to the Bureau. However, that is far from conceding, as seems},} cause }S 
be suggested, that such checking by FBI agents is superior to t, board, tl 
rigorous search for truth that can be promoted by searching erg} of 42 © 
examination. Perhaps the contention, which is at best ambiguous) dence co 


made, is misunderstood. At least, as here stated, it has no merit, (4) : 

triers 0 

Unfairness Compounded | know th 

As shown above, even the so-called practical arguments favoring th | eT 
nondisclosure of evidence and witnesses are of doubtful merit. It» 7 

mains to outline the opposing factors which demonstrate the particuly 
Sarat ; “ie C. Conf 
injustice of denying confrontation in loyalty-security proceedings» with 


In addition to all the usual reasons for which cross-examination ha | 
long been recognized as the best vehicle for the ascertainment of truth and a 
there are special considerations which relate peculiarly to loyalty. cea 
security hearings. with ths 

(1) Security charges often deal with events in the distant pas thas 80 


Moreover, the crucial charges often relate to events that may not hay mc S 
seemed terribly important to the participant when they occurred, su, 
as a recital of meetings allegedly attended or of statements reputedly 7 a ) 
made many years earlier. Without an opportunity to learn fromeroy. ° 2) Th 
examination the specific details and the relevant context, the subje¢ ae if 


of the charges is helpless to answer effectively, even to show mistake to be ‘ 
identity. 


(2) Charges in loyalty-security proceedings often relate to atti nan 
tudes, beliefs, and even the ultimate in subjectivity, states of mind, 4 oF 
person identified with disloyal thoughts or associations is peculiar) je 
disabled from purging himself of charges which he can answer onl aa th 
with a general denial. Moreover, the witnesses who might affirm. ration | 
tively assist in refutation may themselves be reluctant to identify their way a 
own activities or associations of another day. Since they are ordinarily turbed 
not compellable by subpoena on behalf of the accused, he is again u- | all crir 
able to defend effectively. Indeed, the very informants often sought shove; 
be concealed are persons who may themselves at one time have had con- factual 
nection with subversive causes. The unreliability of some of these in- securit 
formants has already been demonstrated."*° | safegu 

(3) In most proceedings involving loyalty-security issues the s | govern 
curity-risk suspect carries the difficult burden of establishing that his | they cx 

138. See Hoover, The Confidential Nature of FBI Reports, 8 Syracuse L. Ber tional 
1, 4-5 (1956). “_ 


139. For a more complete statement, see Brief for Petitioner, pp. 29-38, Taylor | to nati 
v. McElroy (No. 504, Oct. Term 1958). Eve 
140. See note 133 supra. ) 
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continued employment (or whatever may be the issue) is ‘clearly con- 
sistent with the interests of national security.” Where, as here, his 
cause is lost if even a doubt remains in the minds of the screening 
board, the burden becomes almost impossible to sustain in the absence 
of an opportunity to meet and make effective refutation of the evi- 
dence considered against him. ; 

(4) Finally, the proceedings become almost meaningless when the 
triers of the fact of loyalty or security themselves are not allowed to 
know the evidence upon which the decision must be made. Even the 
most conscientiously impartial summary is scarcely an adequate sub- 
stitute for direct testimony subject to cross-examination. 


C. Confrontation and Due Process 


Without exception the existing federal programs in which loyalty 
and security issues may be raised provide for some kind of hearing. 
There appear to be at least three assumptions implicit in connection 
with the provisions for hearing. (1) It is apparently taken for granted 
that some kind of hearing must be provided as a constitutional neces- 
sity. Whatever may be permissible so far as ordinary refusals to hire 
or discharges for reasons unrelated to national security considerations, 
at least the government is not free to identify a person as unworthy 
of the trust of his government without some opportunity to answer. 
(2) The tendency is to provide for as specific notice of the charges and 
as much identification of adverse evidence and witnesses as is thought 
to be “consistent with the interests of national security,” a phrase left 
magnificently undefined except in the conscience of the investigative 
agencies and the review boards. (3) Uneasiness over the failure to 
provide cross-examination opportunities is reflected in the caution 
typically pressed upon the review boards to take into account the fact 
that the subject of the investigation is thus handicapped in the prepa- 
ration and presentation of his defense. All of which is simply another 
way of suggesting that the governmental sense of injustice is dis- 
turbed by the denial of rights that are taken as a matter of course in 
all criminal proceedings and in all other civil proceedings. In Part B 
above an attempt was made to demonstrate by. reasoning—the relevant 
factual data being unavailable—that the entirely proper concern for 
security has in this context resulted in unnecessary and inappropriate 
safeguards. If the writer is correct in assuming that the responsible 
government officials would prefer to afford complete confrontation if 
they could be convinced that in doing so they would not jeopardize na- 
tional security, then it is hoped that the above analysis will contribute 
to an understanding of how fairness can be promoted without peril 
to national security. 

Even if the foregoing assumptions and reasoning lead to an errone- 
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ous conclusion, however, the matter does not end with a reluctant gq, | 
dorsement of the existing restrictive practices. More important is th, 
conclusion that the present practice of nondisclosure is a denial o 
procedural due process in that the adumbrated hearings provided are 
not hearings in any meaningful constitutional sense. Accordingly, i 
is the purpose of this part to make the constitutional argument. Thre | 
principal contentions are advanced in support of the existing program, 
all of which are believed to be insufficient to overcome the ordinary dy | 
process requirement. First, since these are administrative rather thay | 
criminal proceedings, the sixth amendment does not require confronts. 
tion either directly or as a requirement of fifth amendment due pro. 
ess. Second, government employment, issuance of a passport, ete. ap 
privileges and not rights so that no constitutional questions arise jy 
connection with their grant, denial, or withdrawal. Third, the exer. 
cise of the war power to protect national security justifies limitations 
on what would otherwise be required by the concept of due process, 
Each argument merits answering. 


Confrontation in Administrative Proceedings 


It has already been pointed out in Part II above that, while cop. | 
frontation as a specific constitutional mandate of the sixth amend. 
ment applies only to proceedings in the federal courts, the sense of 
fairness which impelled its inclusion there has logically carried over 
the same guarantee into criminal proceedings in state courts and in all 
civil proceedings except the kind here under review. The argument 
that, since these proceedings are not criminal, no confrontation is re. 
quired (however desirable it may be), proves at once too much and 
too little. It proves too much in the sense that if this conclusion were 
really sound, then the strictures of the hearsay rule would have no con- 
stitutional place in civil proceedings. But that is just not so. To the 


extent that fairness forbids hearsay, the rule has a perfectly sound | 


constitutional base. To be sure, legislatures and courts may vary the 
detail of the hearsay rule as it may be applicable in particular cir. 


cumstances. For example, section 7(c) of the Administrative Pro- 


cedure Act specifically provides that 


Any oral or documentary evidence may be received, but every 
agency shall as a matter of policy provide for the exclusion of ir- 
relevant, immaterial, or unduly repetitious evidence. . . .** 
On the basis of this rule much evidence which would be barred in 
ordinary litigation in the civil courts may be admitted and used in 
support of a finding, “if it is of a kind on which fair-minded men are 


141. Administrative Procedure Act § 7, 60 Stat. 241 (1946), 5 U.S.C. § 1006(c) 
(1952). 
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accustomed to rely in serious matters. . . .’”"** It is significant, however, 
that section 7(c) also provides 

Every party shall have the right to present his case or defense by 

oral or documentary evidence, to submit rebuttal evidence, and to 

conduct such cross-examination as may be required for a full and 

true disclosure of the facts.'* 
Without such assurance of the right of cross-examination to promote 
fairness, the relaxation of the hearsay rule would presumably not have 
withstood constitutional attack. Clearly, the relaxation to this limited 
extent of the hearsay prohibitions is not to say that the APA was in- 
tended to permit the use of evidence that is not identified as to source, 
is not made available to the party against whom it is used, and is not 
even available to the scrutiny of the trier of the facts or the reviewing 
court. Yet this is exactly what is sought to be defended in the context 
of loyalty-security determinations. 

It might be argued that, since such proceedings are not in any 
event subject to the requirements of the APA,"‘ the evidentiary stand- 
ards may be still further relaxed. But this would not seem to be true. 
If, as has been already pointed out, the essence of the hearsay rule 
incorporates the concept of fairness, it should follow that a complete 
relinquishment of that essential and salutary feature of the rule would 
constitute a denial of due process. A hearing in which these funda- 
mental concepts of fairness are disregarded is not merely an in- 
sufficient hearing—it is no hearing. Perhaps it is worse than no 
hearing, since persons not privy to the procedures employed at the 
so-called hearing may be misled into believing that its finding repre- 
sents an informed judgment similar in reliability to judgments handed 
down regularly in the civil courts or in other administrative proceed- 
ings. Thus, the person against whom an adverse decision is rendered 
is stamped, perhaps permanently, with an unanswered and unan- 
swerable charge equivalent in the popular mind to disloyalty. 

To say that confrontation is not required in loyalty-security cases 
because they are not criminal proceedings also proves too little. In 
fact, it misses altogether the point that confrontation is not only a 
specific command of the sixth amendment in criminal proceedings; 
in addition, the burden of this article has been to show that at least 
the cross-examination aspects of confrontation are so intimately bound 
up with traditional notions of fairness that cross-examination may 





142. Ellers v. Railroad Retirement Bd., 182 F.2d 636, 689 (2d Cir. 1943). See 
also 2 Davis, Administrative Law §§ 14.01-.17 (1958). 

148. Administrative Procedure Act § 7, 60 Stat. 241 (1946), 5 U.S.C. § 
1006(c) (1952). 

144. Administrative Procedure Act § 7, 60 Stat. 239 (1946), 5 U.S.C. § 1004 
(1952). 
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not be denied where the charge involves such vital issues as charges 
of disloyalty. 


It is right and natural that a person who is in fact disloyal to his | 


country should be despised as untrustworthy. Scarcely less odiyn 
attaches to the man who is denied clearance because he is a “security 
risk.” Accordingly, although it is technically true that denials of 
clearance are not criminal proceedings in so far as neither prigop 
sentences nor fines are imposed, the substantive distinction betwee, 
the criminal and the noncriminal disappears. It is cruel irony, then, 
that on such a subtlety a man may be branded disloyal without any 
of the procedural safeguards of which Anglo-American jurisprudente 
is so justly proud. Surely it cannot be said in any meaningful seng 
of the word that this is due process. 


Privileges, Rights, and Confrontation 


It has long been a comfortable rationalization for skimping on hear. 
ing procedures in connection with government employment or other 


“favors” dispensed at the discretion of government to say these are | 


mere matters of privilege. Accordingly, so the argument runs, the 
privilege of employment may be conferred or withdrawn without 
regard to the amenities of due process. This conception has had re 
curring acceptance since it was given its most pungent statement by 
Oliver Wendell Holmes, speaking in 1892 for the Massachusetts court: 


“the petitioner may have a constitutional right to talk politics, but | 


he has no constitutional right to be a policeman.’** The same idea 
was carried over uncritically into the loyalty-security context by 
Judge Prettyman in Bailey v. Richardson, when he said that “due 
process of law is not applicable unless one is being deprived of. some 
thing to which he has a right.’’*** But, as Professor Clark Byse has 
pointed out, “suffice it to note that ‘privilege’ is simply a label which 
expresses a conclusion reached on other grounds; it tells us nothing 
about the reasons, if any, for the conclusion.’**’7 The correctness of 
this judgment is reinforced by recent Supreme Court decisions ree- 
ognizing that public employment is a right which may not be taken 


away except by proper procedures. In Wieman v. Updegraff the Court 
stated : 


145. McAuliffe v. Mayor of New Bedford, 155 Mass. 216, 220, 29 N.E. 617 
(1892). 

146. 182 F.2d 46, 58 (D.C. Cir. 1950), aff’d by an equally divided Court, 341 
U.S. 918 (1951). See also Adler v. Board of Educ., 342 U.S. 485, 492 (1952); 
United States ex rel. Knauff v. Shaughnessy, 338 U.S. 587, 544 (1950). 


147. Byse, Opportunity to Be Heard in License Issuance, 101 U. Pa, L, Rev. 
57, 69 (1952). But cf. 1 Davis, Administrative Law § 7.11 (1958). 


es 


| 
‘ 
/ 


| 


Wer 
emp! 
prote 
purs 
Similat 
same C 


To § 
gove 
reas 
the | 
Clear]; 
has be 


N 


The 
conten 
in whi 
cases 
other 
proce 
procet 
procet 
functi 
haps : 
ing-of 
of the 
phras 
exten 
indee 
dang‘ 
Thus, 
court 


———- 


148 


14$ 
$30 U 
$14 U 
Div. § 

Se 
lawye 
tion ¢ 
than 
dents 
an in 
appli 
right 
impli 


order 


er 


NV. 


SECURITY AND CONSTITUTIONAL RIGHTS 1893 


We need not pause to consider whether an abstract right to public 
employment exists. It is sufficient to say that constitutional 
protection does extend to the public servant whose exclusion 
pursuant to a statute is patently arbitrary or discriminatory. 


Similarly, in Slochower v. Board of Educ. the Court reasserted the 
same concept : 
To state that a person does not have a constitutional right to 
government employment is only to say that he must comply with 
reasonable, lawful, and nondiscriminatory terms laid down by 
the proper authorities.*** 
Clearly, the simplistic privilege-right dichotomy of the Bailey case 
has been rejected. 


National Security and the Dilution of Procedural Due Process 


The Supreme Court seems never to have held that the qualitative 
content of procedural due process is subject to variation between cases 
in which the limitation is justified on grounds of national security and 
cases in which due process limitations are sought to be justified on 
other bases. Nor even does the government categorically argue that 
procedural due process may be dispensed with in loyalty-security 
proceedings. More circumspectly the contention is advanced that 
procedural due process is satisfied in these situations where, as a 
function of the executive power, confrontation is not accorded. Per- 
haps an analogy is sought to be drawn from the relativistic or balanc- 
ing-of-evils position adopted by the Court in modern applications 
of the “clear and present danger test.” As Chief Justice Vinson re- 
phrased the classic Holmes-Brandéis formula for determining the 
extent of permissible limitation on first amendment rights, it does 
indeed become a kind of balancing of the seriousness of the threatened 
danger against the value attached, for example, to freedom of speech. 
Thus, Vinson, adopting the language of Judge Learned Hand in the 
court below, said in Dennis v. United States: 


148. 344 U.S. 183, 191-92 (1952). 


149, 8350 U.S. 551, 555 (1956). See also United Public Workers v. Mitchell, 
$30 U.S. 75, 100 (1947) ; Pike v. Walker, 121 F.2d 37, 39 (D.C. Cir.), cert. denied, 
$14 U.S. 625 (1941). Cf. Alpert v. Board of Governors of City Hosp., 286 App. 
Div. 542, 547, 145 N.Y.S.2d 584, 538 (1955). 


See also Speiser v. Randall, 357 U.S. 513, 520-21 (1958): “To experienced 
lawyers it is commonplace that the outcome of a lawsuit—and hence the vindica- 
tion of legal vahhp-damende more often on how the factfinder appraises the facts 
than on a disputed construction of a statute or interpretation of a line of prece- 
dents. Thus the procedures by which the facts of the case are determined assume 
an importance fully as great as the validity of the substantive rule of law to be 
applied. And the more important the rights at stake the more important must be 

e procedural safeguards surrounding those rights.” Thus, where substantive 
rights of the first importance are involved, such as loss of employment on the 
implicit charge of disloyalty, the procedural protections must be of the highest 
order. 
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In each case [courts] must ask whether the gravity of the “evil,” 
discounted by its improbability, justifies such invasion of free 
speech as is necessary to avoid the danger.**° 


The difficulty of analogizing this approach to the problems involve 


in limiting confrontation is that the “clear and present danger” test, 
whether in its original or in its revised form, is designed to measure 
only the permissible limitations upon substantive due process, as found 
particularly in the first and fourteenth amendments. To argue now 
the permissibility of the same approach in connection with procedural 
due process is to risk complete destruction of the procedural guaran. 
tees which constitute the essence of our constitutional structure, At 
this point Justice Jackson’s words on this score are again relevant. 
Procedural due process is more elemental and less flexible than 
substantive due process. It yields less to the times, varies less 


with conditions, and defers much less to the legislative judg- 
ment... .?* 


IV 
CONFRONTATION IN CONTEXT 


Two principal contentions have been advanced thus far: First, it 
has been suggested that confrontation can, ‘as a practical matter, be 
supplied in the various administrative proceedings where it is now 
denied, without danger to national security. Second, it has been argued 
that in any event the refusal of confrontation in the kinds of proceed. 


ings here discussed should be recognized as a violation of procedural | 


due process. It remains now to place these somewhat theoretical 
contentions in the setting of specific factual situations. An opportunity 
to do exactly that is admirably available in connection with three 
cases before the Supreme Court for decision in 1959. Two of the cases 
arise under the Industrial Personnel Security Program and one under 
the. government employee program. All three present more or less 
squarely the constitutional question of right to confrontation. How- 
ever, since they vary in detail, and because the constitutional issue 
may be avoided in some of them, they require separate statement. 
Greene v. McElroy’ is the most important of the cases because it 
presents the constitutional question most clearly.’** Petitioner is a 
trained and experienced aeronautical engineer who was, at the time 


150. 341 U.S. 494, 510 (1951), quoting from 183 F.2d 201, 212 (2d Cir. 1950). 

151. Shaughnessy v. United States ex rel. Mezei, 345 U.S. 206, 224 (1958). 
See note 33 supra. 

152. 254 F.2d 944 (D.C. Cir.), cert. granted, 358 U.S. 872 (1958) (No. 180, 
Oct. Term 1958). 

153. The factual recital is based upon the opinion in the court of appeals and 
upon the transcript of record in the Supreme Court; but specific citation is 
avoided. 
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of his resignation because of denial of clearance, employed at a salary 
of $18,000 a year as general manager and vice president in charge 
of engineering by the Engineering and Research Corporation (ERCO), 

a corporation engaged in classified research under contracts with 
the Department of the Navy. Each of the contracts incorporated by 
reference the Department of Defense Industrial Security Manual for 
Safeguarding Classified Matter, which provided as a condition of the 
contract an obligation to exclude from access to classified matter em- 
ployees to whom clearance was not granted. Twice in 1949 and once 
in 1950 petitioner received such clearance. In 1951 petitioner’s clear- 
ance was withdrawn, but was restored in 1952 after hearing before 
the Industrial Employment Review Board. After a change in proce- 
dures and standards for clearance in 1953, the Secretary of the Navy 
notified ERCO that petitioner’s clearance had been withdrawn; and 
petitioner resigned. In 1954 he received a statement of charges “to 
the extent permitted by security considerations.” The thirteen para- 
graphs in the statement may be summarized under general headings: 
(1) Membership in or relationship with organizations cited as sub- 
yersive or Communist-front; (2) association with persons known or 
thought to be sympathetic with Communist policies, including his first 
wife from whom he was divorced in 1947; (3) association with officials 
in the Soviet, Yugoslav, and Czechoslovak Embassies; (4) having 
Communist publications in his home during the time of his first 
marriage. The charges ranged from the vaguely general to the 
precisely specific. For example: 

4. Many apparently reliable witnesses have testified that during 
the period of SUBJECT’S first marriage his personal political 
sympathies were in general accord with those of his wife, in that 
he was sympathetic towards Russia; followed the Communist 


Party “line”; presented “fellow-traveler” arguments; was ap- 
parently influenced by “Jean’s wild theories” ; etc. 


6. On 7 April 1947 SUBJECT and his wife Jean attended the 
third Annual Dinner of the Southern Conference for Human 
Welfare, an organization that has been officially cited as Com- 
munist front.*"* 

At the hearing the Board presented no witnesses. Thirteen witnesses 
testified on behalf of petitioner, and twenty-four exhibits were intro- 
duced by him. In his own testimony he denied all the implications 
of disloyalty and sympathy to alien causes; and he sought to explain 
the circumstances as to all the charges which were factually correct. 
This included the story of political difference with his wife contribut- 
ing to the 1947 divorce and the explanation that the visits to the 


154, Record, pp. 9-11. 
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embassies had been in connection with the business interests of ERC 


during and shortly after World War II. 


The judical proceedings were instituted in 1954 after an advery | 


finding, although the final denial of clearance on administrative reviey 
was not completed until 1956. The suit filed in the district couy 
sought a declaration that the government’s denial of clearance t 


petitioner should be declared “illegal, void, and of no effect.” After | 


stipulation of the facts and motions for summary judgment by both 
parties, the court granted the government’s motion and ordered the 
complaint dismissed. The court held that petitioner’s loss of employ. 
ment resulted simply from ERCO’s contractual agreement to: abide 
by security requirements; that in so acting the government wa 
acting properly to protect itself against threats to its survival; and 
that accordingly petitioner had shown no invasion of his legal rights.™ 
The court of appeals affirmed. Although recognizing the reality of the 
injury to petitioner (who by then was employed as an architecturg| 
draftsman at $4,400 a year), the court denied the existence of 
justiciable controversy. Judge Washington concluded: 

In a mature democracy, choices such as this must be made by 
the executive branch, and not by the judicial. If too many mis- 
takes are made, the electorate will in due time reflect its dis- 
satisfaction with the results achieved. It would be an unwarranted 
interference with the responsibility which the executive alone 
should bear, were the judiciary to undertake to determine for 
itself whether Greene or any other individual similarly situated 
is in fact sufficiently trustworthy to be entitled to security 
clearance for a particular project. 

Taylor v. McElroy’*’ involves a further problem of confrontation, 
but is clouded in this case by a government contention of mootness,™ 
Petitioner was employed from 1941 until 1956 as a tool maker at Bell 
Aircraft Corporation in Buffalo, New York. In 1956 his clearance 
was withdrawn, and he was discharged. The statement of reasons 
charged that in 1942 and 1943 petitioner had been a member of, 
paid dues to, and held a membership card in the Communist Party; 
and, it was charged, he “may still have membership in the Communist 
Party.”"** The hearing consisted exclusively of evidence in support 





155. Greene vy. Wilson, 150 F. Supp. 958 (D.D.C. 1957). 
156. Greene v. McElroy, 254 F.2d 944, 954 (D.C. Cir. 1958). 
157. The lower court proceedings are not reported. Certiorari to the Court of 


Appeals for the District of Columbia was granted at 358 U.S. 918 (1958) (No. 
504, Oct. Term 1958). 


158. Judgment of the jurisdictional question was reserved for argument on 
the merits. 79 Sup. Ct. 578 (1959). 


159. The summary of facts is taken from the transcript of record’ and peti- 
tioner’s brief in the Supreme Court. 
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of petitioner’s categorically sworn denial of the charges. In the 
course of subsequent reviews and rehearings confrontation was never 
granted ; but there were read into the record six anonymous synopses 
of communist affiliation in 1942-43, five of which refuted the allegation 
of continued membership by stating that petitioner had been expelled 
from the Party in 1943. The accusers appeared to have been casual 
informants rather than regularly used confidential informants. Clear- 
ance was denied on two separate oecasions, most recently on October 
13, 1958. But on December 31, 1958, shortly after the Supreme 
Court’s grant of certiorari, the Acting Secretary of Defense found 
that the “clearance of Charles Allen Taylor is in the national interest.” 
On January 9, 1959, the government sought to have the case dismissed 
as moot; but, as noted above, the Court agreed to hear argument on 
the mootness question at the same time as the merits. 

Vitarelli v. Seaton'® potentially raises the issue of confrontation 
also, but relief could be given petitioner on a narrower ground of 
statutory interpretation. Briefly, the case involves an employee in 
the Department of Interior, designated as an “Education and Train- 
ing Specialist.” In 1954 he was suspended by the Secretary of the 
Interior on charges (among others) (1) that he was a member of or 
in sympathy with the Communist Party; (2) that his behavior, 
activities, and associations tended to show that he was not reliable or 
trustworthy; and (3) that he had deliberately misrepresented or 
falsified material facts in answering questions put to him in 1952 by 
the Interior Department Loyalty Board. At the hearing petitioner 
filed an answer, together with some forty-four affidavits, but was not 
confronted with any witnesses; and certain information was withheld 
as confidential. After hearing, petitioner was dismissed. The suit 
for reinstatement relied principally on the doctrine of Cole v. Young™™ 
which denied the applicability of Executive Order 10450. Continuance 
of termination provided for in the new order was based upon inde- 
pendent authority under the general personnel laws. Petitioner con- 
tended that there remained a defamatory “badge of infamy’ which 
could be cured only by reinstatement ; but the court of appeals rejected 
the contention, stating: 

There is no basis on which we can weigh the evidence, or con- 

clude that the Secretary’s action in dismissing appellant could not 

properly be rested on that ground. The power of the Executive to 


discharge for untrustworthiness or deliberate misrepresentation 
is beyond dispute. . . .**? 





160. 253 F.2d 338 (D.C. Cir.), cert. granted, 358 U.S, 871 (1958) (No. 101, 
Oct. Term 1958). 


161. 351 U.S. 536 (1956). 
162. Vitarelli v. Seaton, 253 F.2d 338, 342 (D.C. Cir. 1958). 
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Judge Fahy dissented on the nonconstitutional ground that the dis. | 


charge could not be regarded ‘“‘as in any sense independent of Execy. 
tive Order 10450.’’2** 


These three cases, then, present for decision a number of aspects. of 
the loyalty-security program. At the threshold of each case is the 
issue of justiciable controversy or not. It is difficult to agree with the 


court of appeals in Greene that no issue for judicial determination | 


was presented. There can be no denying the fact that if petitioner haq 


not resigned he would have been discharged by his employer in order 
to forestall cancellation of all its defense contracts. It is patently | 
unrealistic to argue that the condition of employee clearance in gli | 


defense contracts is merely an ordinary aspect of contracts freely 


negotiated between parties bargaining on equal terms. The denial | 


of clearance to petitioner by the government was the operative act 
inducing employment termination, to the clear detriment of petitioner 
who was severely damaged in reputation and in economic well-being, 
Accordingly, it is proper judicial business to inquire into these private 
consequences of governmental action.’ All three petitioners argue 
denial of constitutional rights by virtue of the conceded lack of con- 
frontation and, to some extent, insufficient notice of the charges, 
Greene raises the issue most sharply, and possibly inescapably, 
whereas Taylor and Vitarelli could be decided on nonconstitutional 


grounds. Both of these, however, argue in addition that the proceed- | 


ings to date, no matter what rectification is now given by way of 


expunging records, is insufficient to remove the stain of a charge of | 


disloyalty. Accordingly both demand affirmative retraction of all 
charges in contrast to the merely negative act of clearing the records, 

All three cases also raise the question of potential distinction 
between regularly employed confidential agents and mere casual 
informants, for in each of these cases important, and perhaps prin- 
cipal, reliance seems to have been placed on the testimony of casual 


informants whom the government was nevertheless unwilling to 
disclose.** 


163. Id. at 348. 

164. See NAACP v. Alabama, 357 U.S. 449 (1958); Harmon v. Brucker, 355 
U.S. 579 (1958); Service v. Dulles, 354 U.S. 863 (1957); Schware v. Board of 
Bar Examiners, 353 U.S. 232 (1957); Cole v. Young, 351 U.S. 536 (1956); 
Slochower. v. Board of Higher Educ., 350 U.S. 551 (1956); Peters v. Hobby, 349 
U.S. 331 (1955); Wieman v. Updegraff, 344 U.S. 183 (1952); Joint Anti-Fascist 
Refugee Comm. v. McGrath, 341 U.S. 123 (1951); Meyer v. Nebraska, 262 U.S. 
390 (1923); Truax v. Raich, 239 U.S. 33 (1915); Allgeyer v. Louisiana, 165 U.S. 
578 (1897) ; Cummings v. Missouri, 71 U.S. (4 Wall.) 277 (1866). 

165. In a brief amicus in the Greene case the American Civil Liberties Union 
suggests that a distinction may be drawn between “under-cover” and “casual” 
informants, arguing that complete confrontation is constitutionally necessary at 
least as to the latter. 
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CONCLUSION 


It has been the purpose of this article to make two principal points: 
First, that confrontation can be made available in federal administra- 
tive proceedings to persons against whom loyalty-security charges 
are advanced by an agency of the federal government without thereby 
endangering the national security. What is sought in these cases is 
the disclosure of witnesses and whatever evidence is considered in 
reaching a decision on the charges. This does not necessitate dis- 
closure of defense or other essential secrets. Second, it has been 
argued that in any event the government is forbidden by the constitu- 
tional requirements of due process from refusing confrontation in 
these cases. That is, where a valuable right such as employment by 
the government or by a contractor with the government is in issue, 
it may not be taken away without a hearing, including such essentials 
of fairness as adequate notice of charges and full confrontation. 


If these conclusions are accepted as sound, it is apparent that the 
Greene, Taylor, and Vitarelli cases should be reversed because of the 
fundamental unfairness of the hearing procedures resulting in each 
case in discharge of petitioner from remunerative employment, ac- 
companied by the casting of doubt on each petitioner’s loyalty to his 
country. Even if reversal in the Taylor and Vitarelli cases may be 
possible on nonconstitutional grounds, it seems necessary to reach 
the constitutional issue in the Greene case.*** It is believed that full 
disclosure of all witnesses essential to establish the government’s case 
is required. At the very minimum confrontation is necessary as to 
casual informants who, in this case, may very well constitute all the 
sources of information adverse to petitioner. 

If the thesis of this article, that confrontation is required in ad- 
ministrative proceedings involving loyalty-security charges, becomes 
accepted in practice, an additional inquiry is relevant. If the govern- 
ment is still reluctant, for any reason, to disclose the necessary wit- 
nesses and evidence, what are the consequences? Has it any alterna- 
tive choices? Where the question is one of continued employment, 
whether by the government or by a contractor with the government, 
it follows that the employee may not be discharged, although in some 
(but not all) cases reassignment may be possible to a position not 
requiring access to classified data. Obviously this may be a difficult 
choice and thus raises the issue most sharply, as the pending cases 
demonstrate. But the government is always faced with hard con- 
stitutional choices. It may not evade constitutional responsibility on 








166. Petitioner also argues in the Greene case that statutory authority is lack- 
ing for the administrative denial of confrontation. Brief for Petitioner, pp. 52-58, 
Greene v. McElroy, 254 F.2d 944 (D.C. Cir.), cert. granted, 358 U.S. 872 (1958). 
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such grounds. Fortunately, the choice is not always presented in such 
an acute form. Consider, for example, the following: 


(1) In cases involving the issuance or not of passports, there ig no 
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question of access to classified materials. If the Department of. Stat 
is in any case reluctant to disclose the source of adverse information, 


it may avoid that necessity by the simple expedient of issuing the 


passport.’*’ To grant the passport does not give the applicant access 


to any government secrets or files. Rather, it simply assures freedom 


of travel, a constitutionally protected right. As the Supreme Cour 
noted in Kent v. Dulles: 


The right to travel is a part of the “liberty” of which the citizen 
cannot be deprived without due process of law under the Fifth 


Amendment. 

(2) Similarly, in loyalty-security investigations relating to induc. 
tion into, or discharge from, the military service, there is no require. 
ment that any individual in the military service be given access to, 
or assured continued access to, classified data. This applies a fortiori 
when the only issue is the characterization of the discharge as 
honorable or less than honorable. Surely a person should neither be 
denied induction nor given a less than honorable discharge for loyalty- 


security reasons without an opportunity to know and confront his 
accusers.'* 


(3) In the Port Security Program there is no question of seamen’s 
access to secret data. For that and other reasons it has been held 


improper to deny confrontation where the alternative does not involve 
access to government secrets.*”° 


(4) In connection with aliens seeking admission to the United 
States, as already observed, there is no constitutional requirement 
for any kind of a hearing. However, as to resident aliens a fair 
hearing, including confrontation, is required for deportation and, it 
would seem, in other cases where executive decisions affecting individ- 
ual aliens are made on the basis of disputed facts. Again there is no 
question of access to government secrets; so a decision to refuse 
confrontation would simply mean, under circumstances like those in 
Jay v. Boyd,™™ that the discretionary stay of deportation would be 
granted rather than withheld—scarcely a dangerous result. 


167. Association of the Bar of the City of New York, Freedom to Travel, Re 
port of the Special Committee to Study Passport Procedures 80-83 (1958). 

168. 357 U.S. 116, 125 (1958). 

169. Cf. Harmon v. Brucker, 355 U.S. 579 (1958). See Jones, Jurisdiction of 
the Federal Courts to Review the Character of Military Administrative Dis- 
charges, 57 Colum. L. Rev. 917, 930-86 (1957). 

170. Parker v. Lester, 227 F.2d 708 (9th Cir. 1955). 

171. 351 U.S. 345 (1956). 
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(5) In the case of applicants for the classification of conscientious 
objector, the only question is exemption or not from regular military 
service. In the unlikely event that some useful national purpose could 
be served by withholding from the applicant the information adverse 
to his claim, the alternative, granting the requested reclassification, 
would not appear to be seriously detrimental to the national interest. 
Nondisclosure in these cases is particularly difficult to justify. 

It should be emphasized once more, however, that these distinctions 
and variations among the programs are not determinative of the 
constitutional question. It must by now be clear that this observer 
believes that confrontation which is fair in the circumstances must 
be afforded in all federal administrative proceedings involving loyalty- 
security charges. 








YALE UNIVERSITY 
LAW SCHOOL 
NEW HAVEN, CONNECTICUT 


OFFICE OF THE DEAN 


June 29, 1959 


Honorable Thomas C, Hennings, Jr. 
United States Senate 
Washington, D.C. 


Dear Senator Hennings: 


I'm glad to see that 

you are schedulin 
hearings on the Loyalty-Security programs, That is 
good news. I hope you will be able to make progress 
on this difficult and ticklish matter, 


I enclose as of possible utility an offprint | 


of an article I wrote for Har 
pers in July of 1957 on 
the subject. I still think its proposals are sound!! 


Faithfully yours, 


: hate) 


» 2 at 4 y 
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Egene fae 
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NEEDED: 


a rational Security Program 


by Eugene V. Rostow 





The Dean of the Yale Law School suggests a 
new system for screening employees 
in government and defense industries—designed 
to give better protection both to the 


public interest and to innocent individuals. 


T IS ten years since President Truman estab- 
hs the first loyalty program, in response to 
the fear and tension which accompanied public 
recognition of the Cold War. There is a wide- 
spread impression that the loyalty-security pro- 
grams, as they are now known, have been on 
the wane since the censure of the late Senator 
McCarthy. The impression is misleading. Al 
though we have been somewhat less agitated 
about subversives lately, the institutionalized ma- 
chinery of investigation, screening, hearings, and 
appeals goes on; and the practice is still spread- 
ing. 

The loyalty-security 
portant only because they directly affect the jobs 
of many millions of workers in government, in 
the armed services, in defense 
schools and universities, and in various “sensi 
tive” jobs throughout the nation. In their present 
forms these programs also deny basic values of 
our law, They introduce into the social order, 
and into the legal system, concepts of guilt with- 
out fault which have no place in a society formed 
under the Constitution and its Bill of Rights, 
and committed to the faith of freedom 

It should be easier to reach rational conclu 
sions about how to protect the nation’s internal 
security today than it was a decade ago. In the 
first place, the country as a whole knows much 
more now than it did then about the realities of 
the Communist movement. The nation realizes 


programs are not im- 


industries, in 


now, as only a minority did then, that Com- 
munism genuinely threatens the balance of 
power on which our security as a nation rests— 
in Asia, in Europe, and in the Middle East. We 
know that the threat is determined, patient, well 
managed, and growing; that it will be pushed 
into every likely chink in our defenses with care- 
fully calculated force; and that it rests on a 
massive Soviet industrial base, which is expand- 
ing more rapidly than our own. We know that 
the Communist threat cannot be exorcised by 
legal action against our weak Fifth Column at 
home, although that Fifth Column exists and 
will be used to the limit of its capacities 

In the second place, it should be possible now 
to reach firmer conclusions than could have been 
accepted in 1947 about the dimensions of the 
internal security problem, and the consequences 
of various ways of dealing with it. In fact, a 
governmental under Mr. 
Wright is now reviewing these problems and 
expects to issue a detailed report—with recom- 


committee Loyd 


mendations—early this summer. 

The loyalty program launched in 1947 did not 
represent a new problem in government. The 
government, like all other employers, has always 
had procedures for investigating the character 
and history of its employees and prospective em- 
ployees. These procedures had developed grad 
ually over many years, and it became explicit 
policy some twenty years ago not to employ Com- 
munists or Fascists, or their sympathizers, in the 
government. Government employees had to take 
more and more elaborate oaths, and were sub- 
jected to more and more searching inquiry, be- 
fore the government could be satisfied as to their 
fitness to serve. Both during and after the war, 
investigatory efforts were expanded, in a race to 
enforce these screening policies effectively, as the 
federal establishment mushroomed in size. 
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In 1946 and 1947, however, the contours of 
the problem changed. It came to be widely 
suspected that during the New Deal, and during 
the war, pockets of Communists and their friends 
had succeeded in penetrating the executive 
branch of the government, While the evidence of 
such infiltration on a considerable scale is not 
wholly convincing, the charge was vigorously 
propagated and had some foundation. Espionage 
is an old, old technique of government. And we 
should take it for granted that Communists will 
in the nature of their cause seek to lodge them- 
selves wherever they can hope to exert influence 
—in unions, government departments, radio sta- 
tions, or schools. Nonetheless, the thought that 
important or relatively important officials of the 
government had come close to treasonable activi- 
ties struck hard and stirred opinion deeply. 

As the reaction gained momentum, the loyalty 
review procedures were initiated, to provide more 
security to the government employee as well as 
to the government, to promote uniformity of 
standards among the departments, and to give 
the employee whose loyalty. had been challenged 
an opportunity to answer, to have the protection 
of a hearing, and to take an appeal. 


‘“*“THE INTERESTS OF 
NATIONAL SECURITY’’ 


INCE _ 1947, the political standard by 

which fitness to serve in the government is 
determined has been changed twice. The original 
order of 1947 required a loyalty investigation 
for every employee and prospective employee of 
the government. No one was to be accepted for 
employment, or allowed to continue in employ- 
ment, if it should be found, “on all the evi- 
dence,” that “reasonable grounds exist for belief 
that the person involved is disloyal to the govern- 
ment of the United States.” This standard, re- 
quiring a positive finding of “disloyalty,” was 
changed in 1951 to provide for dismissal or re- 
fusal of employment where, “on all the evidence, 
there is a reasonable doubt as to the loyalty of 
the person involvetl to the government of the 
United States.” 

In 1953, the Eisenhower Administration, per- 
suaded that the Truman program was too weak, 
revised the original Executive Order to make the 
interests of “national security,” rather than “dis- 
loyalty” or “reasonable doubt as to loyalty,” the 
test of federal employment, The Eisenhower 
order established as its standard the rule that 
no one was to be employed or retained in em- 
ployment unless his employment “is clearly con- 





SECURITY AND CONSTITUTIONAL RIGHTS 


sistent with the interests of the national $e. 
curity.” 

A considerable number of studies and reports 
have given the public some sense of what js 
involved in many loyalty-security cases: the 
charges, often vague, and usually concerned with 
opinion, or the opinions of friends or relatives, 
rather than conduct; the evidence, often petty, 
dealing with meetings, subscriptions, radical 
interests, or unusual behavior, woven into a pat. 
tern creating doubt; the personal tragedy of , 
career and life-history near ruin, even where 
man has been finally cleared; the loyalty, and 
occasionally the betrayal, of friends; the prolongs. 
tion of vague and intangible inquiries in a quasi- 
judicial form. Reported cases illustrate not only 
the routine grounds for dismissal—crime, fal. 
hood, misrepresentation, and the like—but alo 
charges which represent fantastic hypotheses 
about the nature of patriotism and the likelihood 
of its being betrayed. 

Case after case charges a person with friendly 
association with a relative or friend thought to 
be a Communist, or a Communist sympathizer, 
or a member of an organization cited by the 
Attorney General as being subversive; with ap 
pearing on the mailing lists of Communist front 
organizations or publications; with using as a 
reference the names of persons “thought to be” 
or “charged with being” Communist sympa 
thizers of varying degrees, or identified with 
organizations some of whose directors were 
charged with being Communist sympathizers, 
with havitig protested against loyalty-oath re. 
quirements in universities, or contributed to 
Spanish War Relief, or attended lectures by 
politically doubtful speakers, or belonged to the 
Consumers’ Union. 

The concept of “loyalty” is a test of present 
or past political ideas, ranging from the Com- 
munist to the confusingly radical, unortho- 
dox, or eccentric. The notion of “security 
risk” includes the full ideological spectrum of 
“loyalty,” but it also embraces elements of char- 
acter weakness, susceptibility ta blackmail, alco- 
holism, and homosexuality. Among the fixed 
beliefs which prevail in this field is a series of 
rules of thumb—that persons with relatives be- 
hind the Iron Curtain are not to -be trusted, 
since they might be blackmailed; that homo- 
sexuals are more subject to blackmail than 
undiscriminating heterosexuals; and that men- 
bership in a certain number of doubtful or sub- 
versive organizations, or subscription to a certain 
number of doubtful publications, is significant 
evidence of unreliability. Many of the criteria 
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used in enforcing the non-political parts of the 
“security risk” standard have turned out to be 
almost more offensive to human dignity than the 
loyalty test itself. It is hard to imagine a civilized 
government dismissing a reliable official, with a 
long and distinguished record of most exacting 
service, on the ground that years before, when 
abroad, he had had an affair with a Jady. Yet 
apparently our government has done so. The 
rule would have an interesting impact if gen- 
erally enforced. 

One of the difficulties in the government's 
practice has been the way in which these criteria 
have been applied. No one could deny that what 
lies behind these words, in some form, and to 
some extent, has a bearing on sensible decisions 
as to a person's eligibility for the public service. 
But they have been enforced in many instances 
with a foolish literalness, unsophistication, and 
even hypocrisy. A libertine, a pronounced alco 
holic, or a fervent revolutionary could well merit 
dismissal, for the good of any service, and at 
almost any level of the service, sensitive or non- 
sensitive. But it is absurd to fire a married 
woman as a security risk from an ordinary job 
in the bureaucracy, because her baby arrived a 
bit too soon after the wedding. The most puri- 
tanical New England village takes such events 
calmly in stride. Should the government have 
been convulsed into self-righteous action? 

The ideas and methods of the federal security 
programs haye spread to vast areas of non-gov 
ernmental employment—to defense industries, the 
military itself, and the maritime industry, to 
universities which have research contracts with 
government, to the educational system generally 
Professor Brown of the Yale Law School, in a 
forthcoming study, estimates that forma] screen- 
ing programs of one kind or another directly 
affect the employment of 13 million persons in 
the United States, or 20 per cent of the labor 
force. There is no way of judging how many 
more millions are under the shadow of this quest 
for assurance about the reliability of men. The 
idea of “clearance” has become part of the hori- 
zon of expectations of the rising generation. 

What have these procedures accomplished? 
They have dramatized for the country at large 
the fact that there is a Communist movement, 
which has eagerly pursued its chosen goals. They 
have established the weakness of that movement, 
its successful penetration by counterespionage 
agetits, and its ineffectiveness in labor, in the 
communications industries, in education, and in 
the government. The machinery for screening 
under the various loyalty-security programs has 


1905 


uncovered only one case of espionage, so far as is 
publicly known, and that indirectly. It has re- 
sulted in the ouster from government of several 
thousand persons, and the resignation of many 
more, though no reliable statistics are available 
to indicate the proportion of these terminations 
which involved political issues rather than alco- 
holism, character defects, or other grounds. 

It has prevented the employment of even 
larger numbers of persons. Significantly, only a 
few perjury prosecutions have developed in the 
wake of several thousand loyalty-security pro- 
ceedings, to challenge a dismissed employee on 
the ground that he had made false statements 
about his politics on entering the government 
service. In one of the most spectacular of these 
cases, the government moved for a dismissal be- 
cause its own officer had misrepresented the facts 
before a grand jury. Several informants who had 
brought the accusations which set the machinery 
into irreversible motion were revealed as neu- 
rotic, irresponsible, or corrupt. 

These procedures may have prevented harm, 
through the exclusion from government of po- 
tential betrayers of secrets. But, as a practical 
matter, it ‘is impossible to weigh this possible 
gain against the undoubted damage done to the 
morale of the government staff, to the develop- 
ment of science, and to the. fabric of law. While 
the attack on Communists in the trade unions, 
counterespionage and other police methods, 
criminal law enforcement, and above all the 
ordinary processes of public debate have effec- 
tively limited the influence of active Com- 
munists, the loyalty-security programs have ac- 
complished little in this positive sense. 

They have created, however, an atmosphere of 
fear and insecurity, both in the public service 
and in other sectors of society, gravely disturbing 
men’s confidence in the fairness of government 
and in the sense of justice of law. Large num- 
bers of people are now persuaded that there is 
something seriously wrong with programs that 
produte such a costly side-effect, though there 
is so far no consensus as to where their weak- 
ness lies. 


THE EXTRALEGAL PREMISE 


— HERE have been many criticisms of the 
way in which the loyalty-security programs 
have functioned, and.of their effects on the life of 
the nation. Most of these criticisms accept the 
premise of the programs, and concentrate on the 
procedures which have been employed. The evi- 
dence against a fan should be presented to him 
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and to all the tribunals which judge him, the 
critics urge. He should be able to confront and 
cross-examine adverse witnesses. The thesis that 
evidence must be kept secret to protect the gov- 
ernment’s sources of information has no more 
place in a loyalty-security hearing, where a man’s 
career and honor are at stake, than in a criminal 
court. Charges are too broad, and there is no 
opportunity to test their relevance or sufficiency 
by moving to strike unusually remote or ridicu- 
lous accusations. The person charged should 
not have to bear the impossible burden of prov- 
ing that he has led a blameless life, and always 
supported policies which it is now respectable 


And he 
should be protected against the harassment and 


and conventional to have supported. 


unfairness of having to defend himself against 
the same accusations over and over again. The 
government employee being investigated should 
be allowed to continue on the payroll until his 
case is settled. He should be helped to find coun 
sel, and his legal costs paid if he is cleared 

These criticisms all have merit. But they do 
not go to the primary vice of the loyalty-security 
programs. The root of the matter is not a ques- 
tion of procedure. The fault is substantive. The 
wrong is to use the authority of the legal system 
to determine whether or not a man is “disloyal” 
or a “security risk’’—that is, a potential criminal. 
When we have 
passed the boundary between the realm of action 


we embark on this inquiry, 
and the realm of belief, thought, and opinion 
beyond which no system of law should venture. 

Recalling the affair, the Alsop 
brothers called their book on the Oppenheimer 


Dreyfus 
case We Accuse. The book was a powerful and 
useful critique of the loyalty-security programs, 
but the title ‘was mistaken. While the Dreyfus 
case stirred up a great political outcry, to the 
everlasting credit of the French people, the case 
itself was a routine miscarriage of justice—a com- 
monplace accident in the history of law. Oppen- 
heimer’s ordeal represents something altogether 
different. The decision that Oppenheimer is a 
“security risk"’ did not rest on forged evidence, 
or mistaken identity, or lying witnesses, or blind 
pride. On the contrary, the judgment against 
Oppenheimer is perfectly plausible, given the 


premises of the loyalty-security 


programs. It 
cannot be called a miscarriage of justice. It-is, 
rather, the kind of judgment to, be expected 
normally {rom a system of organized injustice— 
a system of legal procedures through which 
earnest and sincere judges are required to answer 
unanswerable questions. 


For centuries the law has experimented with 
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the problem of how to find out whether a 


accused person is guilty as charged: is the cour 
satisfied beyond doubt that the defendant set | 


fire to a given barn, on a given night, in terms 
of the indictment brought against him? By and 
large, legal proceedings work reasonably well jn 
answering such questions, at least in the absence 
of the kind of difficulties which plagued the 
Dreyfus trials. But how can a tribunal deter. 
mine, as a matter of law, that a man is a potential 
criminal? 


THE PURE IN HEART 


Fes centuries also, governments, like other 
employers, have made executive decisions 
about hiring and firing. While governments 
should adhere to high standards of fairness in 
dealing with their employees, they are entitled 
to considerable flexibility in their choice of ciyjj 
servants. Officers of government can and properly 
do select employees on all sorts of grounds, sub. 
jective as well as objective. They must evaluate 
the man and his record, his promise and the risks 
which he presents, including the risk that he 
may turn out to be lazy, dishonest, emotionally 
difficult, or worse. That is an expected part of 
any society's machinery for using its manpower 

But it is a totally different matter to put the 
prestige of the process of law behind a judgment 
that a person is or may be disloyal to his country, 
or a security risk—that is, a person likely to com- 
mit one of the most degraded crimes we know. 
As the Supreme Court said, such a judgment is 
“a badge of infamy. Especially is this so in time 
of cold war and hot emotions when ‘each man 
begins to eye his neighbor as a possible enemiy.’” 

It is no wonder, then, that seeking to grapple 
with mysteries of this order, the five opinions 
written in the Oppenheimer case each rested 
on a different premise and a different concep- 
tion of the matter to be tried. It is hardly sur- 
prising that case after case in the loyalty-security 
programs has turned on the political opinions of 
the person charged, the magazines to which he 
subscribed, or on the political and social views 
and habits of his relatives and friends. Where 
the law is seeking to determine whether a man 
is a security risk, these issues are as relevant as 
anything else. 

Most life histories have episodes, or chapters, 
which would look appalling on the front page 
of a newspaper, or in an FBI security file. There 
is still point in the old story of the practical 
joker who sent identical telegrams to the five 
leading men in his town: “Fly at once, all is 
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SECURITY 
discovered,” and then found that four left on the 
next train. And it is routine to discover that the 
cashier who robbed the bank was a model citizen, 
a leader of his Church, a pillar of the Boy Scouts, 
and an active and respected member of the 
community. 

In the perspective of psychiatry, moreover, all 
men have needs, impulses, and drives which, 
given the right set of circumstances, might lead 
them into anti-social behavior. And it is equally 
obvious that many persons who function reliably 
and adequately—often, indeed, with distinction— 
have private dimensions which would cause most 
people to question their judgment—eccentric 
views about religion or diet, gardening, art, or 
health, or a buried early scrape or wild oat, 
which it is usually sensible to ignore. No system 
of selection, even for the elite of a society, has 
ever been able to identify the pure in heart. 


A BETTER TEST 


is not one to which a fixed or determinate 
meaning can be given—or should be given—by 
procedures having the authority and sanction of 
decision by the state, what methods should the 
government employ to meet its legitimate de- 
mand for efficiéncy, effectiveness, and devotion 
on the part of its staff? 

Some critics, notably Walter Lippmann and 
C. D. Williams, have suggested that the entire 
machinery of hearings and determinations be 
scrapped, and that employment be left to execu- 
tive discretion. The possible injustice of the 
boss’ decision, they contend, is preferable to the 
stigma of fully considered official judgments that 
a man is a loyalty or security risk. This view 
goes too far. It would weaken, if not destroy, the 
safeguards of the civil service laws, which have 
permitted us, not without shortcomings and 
rigidities, to develop a strong career civil service. 
And it runs counter to the broader principle that 
all the citizen’s relations with his government 
should be conducted on a basis of the highest 
possible standards of even-handed justice. 

As a first step, the selection of government 
employees, and their removal from career jobs, 
should have the kind of procedural safeguards 
which normally characterize admission to and 
removal from the bar, the practice of medicine, 
or the conduct of other licensed dcallings. The 
executive decision to hire or fire should be quali- 
fied by the interposition of reviqw procedures, 
as has always been the case in the. armed forces, 
the foreign service, and the civil service. Such 


li THE concept of “loyalty-security risk” 


AND CONSTITUTIONAL RIGHTS 


1907 


procedures of review should be required to meet 
appropriate constitutional standards of fairness, 
including adequate notice of specific charges, 
hearings, and the oppoftunity to confront the 
adverse evidence, to present evidence oneself, 
and to appeal. Existing civil service procedures, 
which in essentials go back to 1912, provide for 
hearings of a sort to review the executive's deci- 
sion as to a man’s suitability for continuation 
in the permanent competitive civil service. Grave 
doubts have been expressed as to whether such 
procedures meet modern constitutional stand- 
ards. They should certainly be reviewed care- 
fully, and reformed to do so, if found wanting. 

Questions of procedural fairness aside, what 
criteria should govern in handling questions of 
this order? The basic problem raised by the 
loyalty-security programs cannot be avoided by 
giving it a different name, or by remitting it 
entirely to the Civil Service Commission, which 
has made 90 per cent of the federal dismissals 
on security grounds, in any event. 

One suggestion has been made by the dis- 
tinguished Special Committee on the Federal 
Loyalty-Security Program of the Association of 
the Bar of the City of New York, in’its generally 
excellent recent Report. This recommended 
that special personnel security programs should 
apply to “sensitive” positions and to no others— 
“sénsitive” being defined as positions whose occu- 
pants would have access to material classified as 
“secret” or “top-secret,” or would have a policy- 
making function bearing a substantial relation 
to national security. For the rest, the federal 
service would continue to be protected, as in the 
past, by laws which forbid the employment of 
Communists or their active collaborators, and by 
the general suitability requirements of the Civil 
Service Commission rules. 

For the sensitive positions, the special criterion 
of employment would be ‘whether or not in the 
interest of the United States the employment or 
retention of employment of the individual is 
advisable. In applying this standard a balanced 
judgment should be reached after giving due 
weight to all the evidence, both derogatory and 
favorable, to the nature of the position, and the 
value of the individual to the public service.” 
This test would eliminate the burden of proof 
under the present order, which requires hearing 
officials to be satisfied that thé employment of 
the person being studied is “clearly consistent” 
with the interests of national security. It would 
permit the Security Personnel Board to consider 
a man’s associations, insofar as he was found to 
be closely identified with, or subject to, signifi- 
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cant influence by those with whom he associates. 
The Committee recommends that evidence 
elicited from the private and elusive world of 
ideas be used sparingly and with great care, and 
that the present Attorney General's list of sub- 
versive organizations be abolished, as an indis- 
criminate tool, often wrongly used in personnel 
procedures throughout the country 


SECURITY 


FITNESS FOR THE JOB 


ert the merit gf these proposals, 
they do not deal completely with the 
underlying problem. The Committee is on sound 
ground in stressing that the primary issue should 
be whether a man reasonably measures up to 
his job, and that different jobs presuppose dif- 
ferent qualifications. But the Report does not 
carry this principle over to the vast bulk of the 
cases, which it would leave to be dealt with under 
the suitability criteria of the existing Civil 
Service Regulations. The Committee would ap- 
parently keep those regulations as they are, even 
though they require a man to be dismissed if, 
on all the evidence, there is “reasonable doubt” 
as to his loyalty—a vague and impalpable cri- 
the difficulties we have 
discussed. These difficulties are different in kind 
from those presented by the statutory prohibi- 
tion against the employment of Communists in 
the government, a practical rule which few 
would now be disposed to change, despite some 
of the paradoxes it presents. 

Would it not be preferable if the principle 
suggested by the Committee Report were con- 
sistently made the central, and indeed the only, 
rule for government employment—that is, a 
man’s fitness or suitability for the job in ques- 
tion? This approach would build on the premise 
that the government is fully entitled to set rea- 
sonable qualifications for employment and con- 
tinued employnient—qualifications which deal 
with every aspect of a man’s person, character, 
and competence relevant to his job. This ap- 
proach would make the government’s right to 
inquire into a man’s beliefs, and his entire his- 
tory, a function.of the requirements of the job 
he is called upon to do. 


terion which raises all 


For persons already employed, actual perform- 
ance of their jobs would be the most significant 
evidence bearing on their qualification for pro 
motion or for continued employment—the only 
significant evidence for most jobs, and the most 
important evidence, even for jobs with especially 
exacting standards. Outside the zone of highly 
sensitive employment—jobs affecting the national 
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security, and policy-making jobs—full field in. 
vestigations of a man’s life would be inappro. 
priate, and should not be made. For applicant, 
a distinction should again be drawn between 
sensitive and non-sensitive jobs. It is justifiable, 
at least under present Cold War circumstances, 
to conduct a full-scale study, including a field 
investigation, of applicants for sensitive jobs. For 
others, appropriate inquiry into technical qualif. 
cations for the job is indicated. Unless it should 
appear that the applicant may be barred under 
the Hatch Act as a member of a politica] party 
or other organization which advocates the over. 
throw of the government, a_ prolonged search 
into his life history could not be relevant, jf 
preliminary inquiry raises doubts about the ap- 
plicability of the Hatch Act, careful considera. 
tion of the question should be provided for, 
perhaps through a procedure comparable to that 
of the Atomic Energy Commission. 

Indeed, I should carry the principle implicit 
in the Committee’s Report even further. In the 
higher reaches of the civil service, where policy- 
making is involved, the government is entitled to 
rely on officials who accept government policy, 
and not merely on those who accept the Conti. 
tution. It has always been routine in the armed 
forces, or the foreign service to transfer officials 
who strongly oppose the policy of the govern- 
ment to posts where their disagreement would 
not interfere with effective administration. Such 
transfers are a sound way of assuring govern- 
mental action, without compromising the ideals 
of a career service. The higher military com. 
mander who regards the campaign as wrongly 
conceived and planned is hardly likely to be the 
ideal instrument for carrying it out. A convinced 
isolationist would rarely be an appropriate Am- 
bassador to the councils of NATO. 

If not overdone, reliance on transfers should 
become a far more important procedure in deal- 
ing with problems of the suitability of personnel 
than has been the case thus far. There are dan- 
gers in such a cotifse, especially in times of 
pelitical tensi6n. The very severity of the sanc 
tién of dismissaf may prevent action, which 
maight become far too common if timid su- 
periors could get rid of their “risks” by send- 
ing them to Botany Bay; and the stigma of 
transfer might become as real a moral blow to 
the employee as the stigma of dismissal. Nonethe- 
less there is much to recommend it. If govern- 
ment can take the lead in allaying the sense of 
panic, which has so seriously distorted common- 
sense judgment in this field, transfer should not 
be too dangerous a tool of administrative man- 
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agement. And if we do not dissipate our recent 
sense of panic, no changes in the rules or pro- 
cedures will do much good. 

Suppose, then, that the government's system 
for personnel administration is based on the 
single and valid criterion of a man’s personal 
suitability for a particular job. Suppose further 
that fair procedures, fully conforming to the 
Constitutional standards applied, say, in disbar- 
ment proceedings, are provided for hearing 
appeals from the decisions of those who must 
initially decide whether to hire or fire federal 
employees. These two policies would cut down 
the number of jobs for which significant political 
tests for employment were relevant, and would 
meet the valid procedural criticisms of our ex- 

rience under the loyalty-security programs of 
the last decade. Under these circumstances, 
should we continue to have a separate program, 
dealing with those cases of suitability for em- 
ployment which raise questions of a political 
character? Should there be a separate order, 
standard, and Board or Commission to handle 
this class of cases? 

The Special Committee of the New York Bar 
Association recommends a separate political se- 
curity program, which might well be in charge of 
sophisticated men, experts on Communism, who 
could be expected not to make the vulgar errors 
which have been such a painful feature of the 
loyalty-security process thus far. A tight standard 
might be‘stated, ‘intended to confine the dismis- 
sals of “security risks’’ to a small number of 
obvious cases. Nonetheless, the contrary argu- 
ments seem stronger. There are advantages in 
abolishing a separate program of political clear- 
ances, and in firmly putting all questions about 
a man’s politics into the appropriate context 
of his personal suitability for a particular job. 


THE LIMITS OF LAW 


ae HE notion of proscribing classes of men 
for their ideas, their past follies, their 
private lives, or their relatives is repellent to 
us. It recalls the policies of the Soviets, who 
discriminate against kulaks and former members 
of the Russian middle class; and against their 
children, too. If eligibility for employment is 
made once more a matter of individual suit- 
ability for particular jobs or classes of jobs, there 
is little to be gained from keeping or revising the 
present security and loyalty tests, and much to be 
gained from starting over. 

This nation has been engaged in a long 


and troublesome exercise—an instinctive and 
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healthy attempt to bring the internal security 
problem into the law. Among the complex 
and novel issues of the Cold War, none has 
beeh more difficult to resolve than that of devis- 
ing procedures which would protect government 
against unreliable or untrustworthy employees, 
and equally protect government employees 
against the risks of dismissal by witch hunt. So 
long as the problem is defined in terms of uni- 
versal criteria for employment and dismissal—the 
loyalty or security risk—we are trapped in a 
dilemma from which there is no visible escape, 
save a return to the practice of unlimited execu- 
tive discretion. For the prevailing system re- 
quires us to use the prestige of the trial process, 
with all its historical and psychological power, to 
make adjudications about the beliefs, opinions, 
and character of men, and the possibility that 
they may commit crime. This has been an im- 
possible task, beyond the proper limits of law. 
But that is what we have been trying to do. 

The way out is not to give up the attempt to 
protect internal security against the efforts of the 
Communists, nor, on the other hand, to abandon 
the protections of the civil-service idea. Defin- 
ing the problem in terms of an individual's suit- 
ability for a particular employment, as I propose 
we do instead, is not a magic formula which dis- 
pels all difficulty. But it maps out an approach 
which should individualize these problems, and 
make them soluble, in terms which protect both 
the public service and the dignity and privacy of 
the citizen’s life. 

An advantage of this approach would be to 
annul flat rules and presumptions, except for 
the prohibition against the employment of active 
Communists. Another would be to require the 
government to abandon elaborate field studies 
into an employee's beliefs, and his political and 
personal history, save for those few jobs where 
the burden of responsibility requires the govern- 
ment to be thoroughly satisfied as to a man’s 
stability, experience, and personal attitudes. 
Thus it should stop the dangerous process of 
accumulating dossiers, and do much to end the 
atmosphere of insecurity and mutual suspicion 
which has been so damaging a by-product of the 
loyalty-security programs of the last decade. 
When the government begins to investigate pri- 
vate lives intensively, it discovers that things are 
seldom what they seem, and that many closets 
contain skeletons, Once this knowledge is avail- 
able, it is almost impossible not to use it. 

We can evaluate this proposal by considering 
some of its implfcations. Under such a standard, 
there could be no general inquisition into the 
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life histories and political ideas of federal meat 
inspectors and proofreaders. Perhaps the most 
severe test for the policy proposed here would 
be to see how the Oppenheimer case might have 
been handled under it. Dr. Oppenheimer was in 
a sensitive position, justifying full inquiry into 
every aspect of his career and character. The ap- 
proach proposed here would pose the problem 
presented by Oppenheimer’s record not as the 
question whether Oppenheimer was a “security 
risk,” but whether his superior acted arbitrarily 
and without suitable basis in fact in deciding 
that he lacked sufficient confidence in Oppen- 
heimer’s reliability to continue his employment. 
The question would not be the abstract issue of 
using the full panoply of semi-judicial inquiry 
to determine whether Oppenheimer was a prob- 
able or likely espionage agent, but the far more 
limited and tolerable act of taking an adminis- 
trative appeal from a superior’s decision that a 
member of his staff was not in person or charac- 
ter the kind of man the job required. Most of 
the same evidence would have been relevant. 
The fact that Oppenheimer had served well for 
more than a decade would have been given far 
greater weight, since the issue would have been 
his suitability for the job. But that issue would 
have been altogether different from the ques- 
tion the Boards struggled with in vain ‘as the 
case was actually handled. The end might have 
been the same; but the consequences—both to 
Oppenheimer, to the world of science, and to the 
law—would have been of a different order. 


THE MORAL we should draw from what is 
now a lengthy and fully disclosed experience 
with the Communist threat to internal security 
is twofold: the threat is real, since the Soviet 
Union is strong, hostile, aggressive, and growing 
relatively stronger. The fanatic devotees of the 
Soviet cause are indeed its loyal subjects, and 
may recruit help from those who in any society 
are willing to engage in the crimes of sabotage or 
espionage. With equal conviction, we may now 
conclude that the Communist Fifth Column in 
the United States is weak and ineffective, and 
well within the control of sound police surveil- 
lance. It accomplished little or nothing, by way 
of sabotage at least, either during the early 
stages of World War II or during the Korean 
War. Whatever espionage it conducted, as re- 


vealed in several famous cases, was discovered 
by the accident of Gouzenko’s defection or by 
polite methods, not by the uniyersal investiga- 
tions of the loyalty-security programs. 

We should conclude that the process of uni- 
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versal screening was a mistake, and that the 
rules of exclusion we developed, presuming that 


people of certain views or habits were more | 


likely than others to commit crime, were wrong. 
They represent in our law an extension of the 
dangerous idea behind the relocation program 
for Japanese and Americans of Japanese ancestry 
which we carried out during the war: that men 
can be segregated, penalized, and stigmatized 
without individual fault, because it is widely 
suspected that they maf commat crime. The 
sound answer, which could satisfy both the legiti. 
mate administrative needs of the government 
and the rights of its employees, should be found 
by building carefully on the central idea of suita. 
bility for the job: that different jobs require 
different degrees of character stability, and dif. 
ferent standards of political judgment. Aban. 
doning blanket presumptions of probable guilt, 
the sensitive areas of government could be 
assured staffs of appropriate reliability, without 
making “reasonable doubt of loyalty” a general 
touchstone for dismissal from the civil service. 

Beyond that we need not and should not go. 
A left-wing employee of the Fish and Wildlife 
Service might someday put germs in a reservoir, 
But so might an employee who becomes para. 
noid, or a civilian. 

We can afford the security of freedom. The 
loyalty-security programs have produced in- 
security, not security. They have violated one of 
the vital ends to which any system of law should 
be dedicated. As Montesquieu said, “The po- 
litical liberty of the subject is a tranquillity of 
mind arising from the opinion each person has 
of his own safety. In order to have this liberty, 
it is requisite that government be so constituted 
as one man need not be afraid of another.” 

That “tranquillity of mind” for the individual, 
which Montesquieu rightly saw as an essential 
goal of government under law, is threatened 
when exaggerated punishment or repression cor- 
rupts society. This is one of the reasons why he 
opposed loose prosecution for treason, and all 
manner of attempts to fight heresy by legal sanc- 
tions. 

“Only outward acts,” he wrote, “are amenable 
to the laws. It is not words that are punished, 
but deeds in the performance of which the words 
are uttered. Words become crimes when they 
prepare, accompany, or follow a criminal action.” 
In seeking to deal with conspiracy, we have 
through the loyalty-security programs succeeded 
in punishing heresy, and often mere ‘heterodoxy 
or confusion, 

It is time to call a halt. 
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